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CASES DETERMINED 


IN THE 


SUPREME COURT OF NEBRASKA 


at 


JANUARY TERM, 1904. 


JAMES GADSDEN, APPELLEE, V. GEORGE THRUSH ET AL, 
APPELLEES, IMPLEADED WITH SCHUYLER NATIONAL 
BANK ET AL., APPELLANTS. 


Frep May 18, 1904. No. 12,683. 


1, Appeal: Reversat. It is the duty of an appellate court, upon re- 
versing a judgment of an inferior court, to determine whether 
the circumstances and condition of the case require that the 
litigation shall be ended, or the case shall be remanded for an- 
other trial, with directions as to the further proceedings to be 
taken, or shall be remanded for the exercise of the discretion of 
the lower court. 


2. Federal Courts: REVERSAL: AMENDMENTS. Under the practice in 
the federal courts, the rule seems to be that, when the merits of 
the case have been once decided by the supreme court upon ap- 
peal, the circuit court has no authority, without express leave of 
the supreme court, to permit new defenses on the merits to be 
introduced by amendment to the answer. 


3. State Courts: REvERSAL. The rule of this court is that, when a case 
is reversed and remanded generally, the district court is to ex- 
ercise its discretion in the further proceedings in the cause, 
unless otherwise specially directed by this court. 


4, Supreme Court of- the United States: Reversan: AMENDMENTS. 
When the merits of a case have been decided by this court pur- 
suant to the mandate of the supreme court of the United States, 
amendments of the answer, by introducing new defenses inde- 
pendent of the issues upon which the case has been determined, 
will not ordinarily be permitted. It is not necessary in this case 
to determine whether this court has jurisdiction to permit such 
amendments 
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Gadsden y. Thrush. 


APPEAL from the district court for Dodge county: Con- 
RAD HOLLENBECK, JUDGE. Reversed with directions. 


C. J. Phelps, for appellants. 
A. M. Post, F. Dolezal and George H. Thomas, contra. 


SEDGWICK, J. 


The question before us arises upon the motion of the 
plaintiff, the Schuyler National Bank, for an order di- 
recting the district court to vacate its last decree entered 
herein, and to reinstate and enforce its first decree. The 
first decree of that court was, upon appeal to this court, 
reversed, and the cause remanded to the district court. 
Gadsden v. Thrush, 56 Neb. 565. Thereupon, a decree was 
entered in the district court in conformity with the judg- 
ment of this court, which, upon a second appeal to this 
court, was affirmed. Gadsden v. Thrush, 63 Neb. 881. 
From the judgment of this court affirming the decree of 
the district court, the cause was taken upon error to the 
supreme court of the United States, and the judgment of 
this court was there reversed. The decision of that court 
was expressed in the following language: “The judgment 
of the supreme court of Nebraska is reversed, and the 
cause is remanded for further proceedings not incon- 
sistent with this opinion.” Schuyler Nat. Bank v. Gads- 
den, 191 U. S. 451. Upon the filing in this court of the 
mandate of the supreme court of the United States, the 
plaintiff in error in that court, who is the plaintiff here, 
filed this motion, and the defendant in error objected to 
the motion, and suggested to this court. that she desired 
to obtain leave in the lower court to amend her answer, 
by adding allegations of payments made upon the note 
and mortgage in question before the commencement of 
the suit. : 

It seems that upon appeals in equity taken from the 
federal courts to the supreme court of the United States, 
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Gadsden v. Thrush. 


where the issues were fully made up in the lower court 
and the cause tried in the lower court upon its merits, 
the rule of the supreme court of the United States is: 

“\When the merits of a case have been once decided by 
this court on appeal, the circuit court has no authority, 
without express leave of this court, to grant a new trial, 
a rehearing or a review, or.to permit new defenses on the 
merits to be introduced by amendment of the answer.” 
In re Potts, 166 U. 8. 263, 17 Sup. Ct. Rep. 520. In that 
case, the lower court granted a rehearing on the ground 
of newly discovered evidence on the question of novelty 
in a suit for the infringement of a patent, and in such 
cases it seems that the rule of practice in that court is 
that, when the case has been determined in the lower court 
upon its merits, and upon appeal to the supreme court 
has been remanded, no amendment will be allowed setting 
up new defenses on the merits, “unless the right is reserved 
in the decree of the appellate court, or permission be given 
on application to that court directly for the purpose”; and 
in the case last cited, the court, quoting from a former 
decision said: 

“This appears to be the practice of the court of chancery 
and house of lords, in England; and we think it founded 
in principles essential to the proper administration of 
the law, and to a reasonable termination of litigation 
between the parties in chancery suits.” 

It is the duty of an appellate court to determine whether 
the circumstances of the case require that the litigation 
shall be ended, or the case shall be remanded for another 
trial upon the same issues, or for the exercise of the dis- 
cretion of the lower court in the further proceedings. The 
practice in this court has been, and is, to enter a judg- 
ment in this court if the condition of the case requires it, 
or to remand with directions to enter judgment disposing 
of the case. If the reversal is general, and the cause 
remanded for further proceedings, without specific instruc- 
tions, it is the duty of the lewer court to exercise its dis- 
cretion in the matter of allowing amendments, as well as 
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other matters in the further disposition of the case. The 
language used in remanding this case to this court would, 
if used in remanding a cause that had been appealed from 
the federal circuit court, no doubt, under the authority 
above cited, preclude that court from allowing amend- 
ments to the pleadings, unless, upon application to the 
supreme court, leave to reform the issues had first been 
obtained from that court. It is suggested that it is the 
writ of error or appeal, which gives that court jurisdiction 
in cases removed from the federal courts. And that, when 
a cause has been removed by writ of error from a state 
supreme court to the supreme court of the United States, 
it is the federal question involved that gives that court 
jurisdiction. It must appear by the record that some one 
of the questions stated in the statute arose in the state 
court, and that it was determined therein, otherwise the 
federal court is wholly without jurisdiction. Upon re- 
versal, “the supreme court may, at their discretion, pro- 
ceed to a final decision of the case, and award execution, 
or remand the same to the court from which it was so 
received.” I‘or these reasons it is thought that, when, as 
in this case, the cause is remanded to this court generally, 
the practice of this court ought to govern the further 
proceedings. ; 

However this may be, we have looked into the record 
for the purpose of determining the merits of the motion 
before us. We think that the motion is well taken. The 
action has now been in the courts for about ten years. 
The plaintiff’s case was an ordinary one for the fore- 
closure of a real estate mortgage. The defense was usury, 
and the right was insisted upon to offset payments made 
as usurious interest upon the principal of the loan for 
which the mortgage was given. 

The defendant now proposes to amend her answer by 
alleging that, in 1893, she conveyed to plaintiff the prem- 
ises involved in this litigation, and that the plaintiff then 
disposed of the property, and did not account to her for all 
of the proceeds. As a reason for not availing herself of 
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this defense sooner, she shows by affidavit that her hus- 
band attended to the business for her and did not inform 
her, until recently, of the circumstances which entitled 
her to further credit. 

Other matters of a similar nature are urged to explain 
her action in allowing the claim to be litigated during 
all this time without tendering this issue. 

We do not think that, after trying the merits of one de- 
fense to the extreme of unusually protracted litigation, 
and having failed therein in a court of last resort, she is 
in a position to insist that the cause be remanded, with 
instructions to frame new issues which would be wholly 
independent of the issues upon which the cause has been 
finally determined. 

The last judgment of this court and the judgment of 
the district court are reversed and the cause remanded, 
with instructions to disallow the defense of usury, and 
proceed to a determination thereof upon the issues as now 
presented, in accordance with the opinion of the supreme 


court of the United States. : 
REVERSED. 


SraTe OF NEBRASKA, EX REL. IGNATIUS J. DUNN, RELATOR, 
vy. Frank E. Moores, MAyor, ET AL., RESPONDENTS. 


Firep May 18, 1904. No. 13,552. 


1. Mandamus: Discretion. It is in the discretion of this court to 
issue or refuse a writ of mandamus, even when a prima facie 
right thereto is shown. 

: Peremprory Writ. A peremptory writ of mandamus will 

not be issued, except with a view to enforce its mandates if 

necessary. 


2. 


ConcusRENT Jurispicrion. The district court has concur- 
rent jurisdiction, and, considering the nature of the supposed 
duties sought to be enforced, application should be made to that 
court. It is not the duty of this court to undertake to compel the 
performance of the things contemplated by the allegations of the 
alternative writ. 
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ORIGINAL application for a writ of mandamus to compel 
the mayor, chief of police and board of fire and police com- 
missioners of the city of Omaha to enforce the provisions 
of the liquor law. Dismissed. 


‘Ignatius J. Dunn, for relator. 


C. C. Wright, Charles Ogden and W. J. Connell, contra. 


SEDGWICE, J. 


This is an original application to this court for a writ 
of mandamus against the mayor, the board of fire and po- 
lice commissioners and its members, and the chief of 
police of the city of Omaha. Separate general demurrers 
are filed by the board and its members, by the mayor, and 
by the chief of police. The nature of the action is dis- 
closed by the command of the alternative writ which is 
as follows: 

“Now, therefore, we being willing that full and speedy 
justice be done in the premises do command you, the said 
John J. Donahue, chief of police of the city of Omaha, 
that you do forthwith arrest, or cause to be arrested, by 
the members of the police force of said city of Omaha, all 
persons engaged in, or found violating, the laws of the 
state of Nebraska or the ordinances of the city of Omaha, 
as herein referred to, by selling or giving away malt, 
spirituous or vinous liquors on the first day of the week, 
commonly called Sunday, or in keeping their places of 
business, commonly called saloons, where intoxicating 
liquors are kept for sale, open between the hours of 12 
o’clock P. M. and 4 o’clock A. M., and that you take im- 
mediately such action as may be necessary and proper in 
the management, control and direction of said police force 
of the city of Omaha, to detect, or cause to be detected, 
any and all persons so engaged in the violation of, or so 
found violating, the laws of the state of Nebraska, or 
ordinances of the city of Omaha, within the limits of said 
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city of Omaha, as above specified; and that you Frank E. 
Moores, as mayor of the city of Omaha, forthwith instruct 
and require the chief of police of the city of Omaha, and 
through him the police officers of said city, to arrest, or 
cause to be arrested, any and all persons engaged in or 
found violating the laws of the state of Nebraska or the 
ordinances of the city of Omaha, within said city of Omaha, 
by selling or giving away on the first day of the week, com- 
monly called Sunday, any malt, spirituous or vinous 
liquors, or in keeping open a saloon where intoxicating 
liquors are kept for sale, between the hours of 12 o’clock 
P. M. and 4 o’clock A. M.; and that you, the said Frank 
E. Moores, ex officio chairman of the board of fire and 
police commissioners of the city of Omaha, William D. 
McHugh, William J. Broatch, Lee W. Spratlen and Joseph 
Thomas, members of the board of fire and police commis- 
sioners of the city of Omaha, constituting the said board 
of fire and police commissioners of said city of Omaha, 
are directed to instruct and require the chief of police of 
the city of Omaha, and through him the members of the 
police force of the city of Omaha, to arrest and take into 
custody, or cause to be arrested and taken into custody, all 
persons engaged in, or who engage in or are found, vio- 
lating the laws of the state of Nebraska or the ordinances 
of the city of Omaha, by selling or giving away on the 
first day of the week, commonly called Sunday, any malt, 
spirituous or vinous liquors, or who keeps any saloon open 
between the hours of 12 o’clock P. M. and 4 o’clock A. M., 
where malt, spirituous and vinous liquors are kept for 
sale; and that you require the chief of police, and through 
him the members of the police force of said oity of Omaha, 
to be vigilant in the performance of their several duties 
with reference to the enforcement of the laws regarding 
the violations thereof herein stated, and to taks all steps 
necessary to detect any persons so engaged in the viola- 
tion of said laws of the state of Nebraska and the ordi- 
nances of the said city of Omaha within said city, with 
reference to the selling and giving away of intoxicating 
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liquors on Sunday, and the keeping of such saloons open 
between the hours of 12 o’clock P. M. and 4 o’clock A. M., 
or that you, and each of you, appear before the supreme 
court for the state of Nebraska, on the 5th day of Jan- 
uary, 1904, at the hour of 9 o’clock A. M., to show cause 
why you refuse so to do.” 

Two of the commissioners before whom the case was 
argued joined in a recommendation that this court pro- 
ceed no further in this action. In their memorandum, 
which was prepared by Mr. Commissioner Fawcett, Mr. 
Commissioner DUFFIE concurring, it was said: 

“I do not wish to be understood as holding that this 
court has not original jurisdiction to hear and determine 
this case, for it is clear that it has such jurisdiction; but 
it is equally clear that the district court also has juris- 
diction in this class of cases,” and “if it should be adjudged 
that the writ issue in this case, and there should occur 
the numerous violations of its requirements which coun- 
sel predict, the district court could deal with such of- 
fenders with greater promptness and less expense than 
would be possible for this court.” 

It is not necessary to determine whether the facts al- 
leged in the alternative writ are sufficient to enable the 
relator to maintain the action. A peremptory writ of 
mandamus will not be issued, except with the view to the 
enforcement of its mandates, if necessary, by the court 
from which it is issued. “It must be made to appear that 
the writ will be effectual as a remedy.” People v. Colo- 
rado C. R. Co., 42 Fed. 638. The reasons suggested by 
the commissioners are sufficient to show that it is not the 
duty of thi§ court to undertake such a task. It is not 
necessary to support this conclusion by pointing out 
further reasons, which we think readily suggest themselves 
from the perusal of the alternative writ. This court has 
heretofore used its discretion in the matter of exercising 
its jurisdiction in mandamus cases. State v. Lincoln Gas 
Co., 38 Neb. 83; State v. School District, 88 Neb. 237; 
State v. Merrell, 38 Neb. 510. The reason for refusing 


=) 


VoL. 72] JANUARY TERM, 1904. 


Agnew v. Montgomery. 


to determine those cases upon their merits was, perhaps, 
sufficient, considering the burdened condition of the 
docket of this court then existing. The reasons for declin- 
ing to undertake the enforcement of the mandates of the 
alternative writ in this case are more apparent and con- 
trolling. 

We decline to proceed further in the matter, and the 
proceedings are therefore dismissed; but without prejudice 
to future proceedings. 

DISMISSED. 


Frank A. AGNEW, RECEIVER, V. CARROLL S. MONTGOMERY 
ET AL. 


Frrep May 18, 1904. No. 12,892. 


1. Judgment: Parties. One is not concluded by a judgment or decree 
in a suit to which he was not a party at the time when it was 
rendered. 


: Esrorret. To constitute an estoppel, the issues in the prior 
suit must include the matters at issue in the suit where the es- 
toppel is pleaded. 


8. Partnership. An agreement between two persons, which provides 
that one of them shall furnish all of the property and funds 
necessary to carry on a business venture, and shall have the ex- 
clusive control and management thereof, and that the other shall 
give his time and services to the enterprise, for which he is to 
receive one-third of the net profits as full compensation therefor, 
does not create a partnership. 


4. Parol Evidence cannot be received for the purpose of changing, 
modifying or explaining such a clear, plain and unambiguous 
written agreement. ; 


5. Review. Record examined, and held that the evidence offered was 
properly received and rejected. 


6. Directing Verdict. Where the plaintiff has the burden of proof 
and fails to establish all of the facts necessary to enable him to 
recover, it is proper for the court to direct the jury to return a 
verdict for the defendant. 


10 NEBRASKA REPORTS. [Vou. 72 


Agnew v. Montgomery. 


Error to the district court for Douglas county: Len 
S. ESTELLE, Juper. Affirmed. 


Joel W. West, for plaintiff in error. 
Hall & McCulloch, contra. 


BARNES, J. 


The plaintiff in error, Frank A. Agnew, as receiver, 
commenced this action in the district court for Douglas 
county, and in his petition alleged, in substance, the fol- 
lowing facts: That defendants, Carroll S. Montgomery, 
Paul Charlton and Matthew A. Hall, were copartners, do- 
ing business as Montgomery, Charlton & Hall; that Phil 
Stimmel and Frank T. Emerson were copartners in a seed 
growing business, under the firm name and style of Phil 
Stimmel; that the copartnership aforesaid was the owner 
and in possession of certain goods, chattels, bills, notes, 
rights and credits, as follows: A certain lot of empty 
two bushel bags, of the value of $240.80; of a certain ac- 
count due defendant from D. M. Ferry & Company, on ac- 
count of goods, wares and merchandise sold and delivered, 
‘in the sum of $2,633.92; of a certain other account due 
from one Ernest Benary in the sum of $810.56, and a cer- 
tain account due from D. H. Watson of Kearney, Ne- 
braska, in the sum of $475.39; that the defendants ob- 
tained possession of said goods and chattels, and collected 
the accounts aforesaid, and converted the same unlawfully 
and wrongfully to their own use, to the damage of the 
partnership aforesaid in the sum of $4,160.87, which de 
mand is still unsettled and unpaid. It was further al- 
leged: That, in a suit pending in the district court for 
Douglas county wherein Frank T. Emerson for himself 
and all other creditors was plaintiff and Phil Stimmel 
was defendant, the plaintiff herein was appointed receiver 
of said partnership assets, and was authorized, directed 
and required to bring suits to recover all debts owing to 
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said partnership; that the plaintiff had filed his bond 
and duly qualified as such receiver; and the petition con- 
cluded with a prayer for judgment for the sum of $4,- 
160.67, with interest and costs, against the defendants. 
To this petition the defendants filed their answer, which, in 
substance, denied every allegation contained therein, and 
concluded with the following averment: “These defend- 
ants aver that on the 6th day of January, 1894, under a 
judgment in their favor legally rendered by this court, 
they did cause execution to issue to the sheriff of Douglas 
county, Nebraska, against Phil Stimmel, and that under 
the same the property described in the plaintiff’s petition 
was seized, subject to a prior execution, and thereafter 
sold; that the proceeds of said sale being insufiicient to 
liquidate the amount of the prior judgment, no part of 
said proceeds were paid to these defendants; that all the 
acts and doings of these defendants, and the acts and 
doings of this court and its officers under said execution, 
were legal and regular.” The answer concluded with a 
suitable prayer. Afterwards, the plaintiff filed an 
amended reply to said answer, setting forth matters which 
it was claimed constituted an estoppel against the de- 
fendants, and by which it was sought to prevent them 
from contesting the issues raised by said petition and 
answer. The substance of these matters will be mentioned 
and commented upon more fully and at length hereafter. 
On these issues the cause was tried, and, after the plain- 
tiff had introduced his evidence, or so much thereof as the 
court would receive, on a motion of the defendants, the 
court directed the jury to return a verdict in their favor, 
which was accordingly done. From a auceuene thereon 
the plaintiff prosecuted error. 

It appears that on the 26th day of January, 1894, Frank 
T. Emerson commenced an action in the district court for 
Douglas county against Phil Stimmel, the Omaha National - 
Bank and the defendants herein, by which he sought to 
obtain an accounting between himself and Stimmel, and 
enjoin the bank and the defendants from selling the prop- 


12 NEBRASKA REPORTS. [Vou. 72 


Agnew v. Montgomery. 


erty in question on certain executions issued on judg- 
ments against Stimmel. The defendants herein answered 
in said suit, and on a hearing had, before the final judg- 
ment, the court dissolved and vacated the order of in- 
junction theretofore allowed against them; and, there- 
upon, at their request they were dismissed from said 
action, and were no longer parties thereto. Afterwards, 
certain creditors of the parties intervened; plaintiff’s pe- 
tition was amended by leave of the court, at the time final 
judgment was rendered, so as to allege a partnership; 
Stimmel interposed no substantial defense, a referee was 
appointed who made his findings of facts, and reported 
them to the court, and a decree was entered declaring 
Emerson and Stimmel to be partners; the amounts due the 
several intervening creditors were determined, and the 
plaintiff was appointed receiver. He thereupon brought 
this action, and now claims that the defendants are bound 
by said decree, and are estopped to question the existence 
of a partnership between Emerson and Stimmel, or show 
that the property alleged to have been converted by them 
belonged to Stimmel individually, and was lawfully sub- 
jected to the payment of his debts. 

We think the question of partnership, so far as the 
defendants are concerned, was an open one. On an ex- 
amination of the record and decree, in the case above 
mentioned, it seems clear that the defendants are not 
bound by that judgment. The decree contains the fol- 
lowing findings: “But in that behalf, the court further 
finds, that by reason of the order of the court, entered 
May 26, 1897, by which said defendants, the Omaha Na- 
tional Bank, and Montgomery, Charlton & Hall, had leave 
to withdraw and dismiss their petition of intervention 
filed May 14, 1897, and their answer and cross-petition 
of intervention, filed October 7, 1897, thereby the court 
lost jurisdiction over said defendants, the Omaha National 
Bank, and Montgomery, Charlton & Hall, and thereby 
lost jurisdiction to enter a default and a personal judg- 
ment against the said defendants, the Omaha National 
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Bank, and Montgomery, Charlton & Hall.” So it appears 
that by the terms of the judgment itself, which is relied 
on as an estoppel, it was adjudged that defendants were 
not parties to the suit, and that the court had no juris- 
diction over them. . 

It is a maxim of general jurisprudence that one is not 
concluded by a judgment or decree rendered in an action 
to which he was not a party. State v. Chicago, R. I. & P. 
R. Co., 61 Neb. 545. The defendants were not parties to 
the suit at the time the decree was rendered and, of course, 
are not bound thereby. Going farther into the record, it 
also appears that the petition did not allege a partnership 
between Emerson and Stimmel until long after the de- 
fendants had ceased to be parties to the action; and that 
issue was not in the case until the petition was amended 
by leave of the court at the time the final judgment was 
rendered. It is-well settled that, to constitute an estop- 
pel, the issues in the prior suit must include the matters 
at issue in the suit where the estoppel is pleaded. Malone 
v. Garver, 3 Neb. (Unof.) 710; Battle Creek Valley Bank 
v. Collins, 8 Neb. (Unof.) 38; Richardson v. Opelt, 60 
‘Neb. 180. It also appears by the records of this court, in 
the case of State v. Dickinson; 59 Neb. 753, that an ap- 
plication was made for a writ of mandamus to compel. 
the trial court to enter a judgment in the action relied 
on as an estoppel, against the defendants herein. In 
denying the writ, SULLIVAN, J., speaking for the court, 
said: 

“Emerson tendered no issue as to the conversion of 
partnership assets. He attempted to do so, but his effort 
in that direction was unsuccessful. The court denied his 
application for leave to file a supplemental petition, and 
thus excluded from the case the question which counsel 
now insists has been tried and resolved in relator’s favor. 
* * * The facts stated in the finding above set out 
were not found on the trial of an issue between the re- 
lator and the execution creditors. There was no such 
issue to try in the equity cases. The court had previously 
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ordered that the question of conversion be tried and de- 
termined in other suits. That order had not been re- 
scinded. * * * The court very clearly did not intend 
to make a finding that would have any binding force as to 
the bank and Montgomery, Charlton & Hall; and had 
judgment been rendered against them on that finding, it 
-would, under the circumstances, be the obvious duty of 
this court, in a direct proceeding, to set it aside.” 

It is thus shown that, not only was the question of the 
existence of a partnership still at large as to these de- 
fendants, but they were also at liberty to litigate the 
question of the conversion of the alleged partnership as- 
sets, and could do so in this action. 

The foregoing question having been put in issue by the 
pleadings in this case, and the burden of proof being on 
the plaintiff, it remains for us to determine whether the 
trial court erred in receiving and rejectitig the evidence 
offered by him to establish these controverted facts, and 
in determining its effect. The plaintiff offered, and the 
trial court received in evidence, the entire record and de- 
cree pleaded and relied on as an estoppel, together with 
oral evidence identifying the written contract between 
Emerson and Stimmel, by which it was claimed a co- 
partnership was created. When the instrument itself was 
offered, the court held that it was not sufficient to estab- 
lish a partnership, and for that reason refused to allow it 
to be read to the jury. This ruling is assigned as error, 
and we are therefore required to determine the legal effect 
of that contract. Its provisions are, in substance, as fol- 
lows: Phil Stimmel was to furnish all of the money neces- 
sary for expenses and purchases in the business of sced 
raising, without interest. Emerson was to devote his time 
and ability to the business, “under the direction and in the 
name of Phil Stimmel.” Stimmel was to have the sole 
executive charge, direction and control of the whole of 
said business. Emerson was to get one-third of the net 
profits, as compensation in full for his services. Emerson 
was entitled to draw $150 a month for a specified part of 
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each year, to be charged against his proportionate share 
of the profits, and the agreement was to continue for two 
years. An agreement between two persons which pro- 
vides that one of them shall furnish all of the property 
and funds necessary to carry on a business venture, and 
shall have the exclusive control and management thereof, 
and that the other shall give his time and services to the 
enterprise, for which”he is to receive one-third of the net 
profits as full compensation, does not create a partnership. 
Waggoner v. First Nat. Bank, 43 Neb.-84, 94; Whitney v. 
Gretna State Bank, 50 Neb. 488; Garrett v. Republican 
Publishing Co., 61 Neb. 541 ;- Aetna Ins. Co. v. Bank: of 
Wilcox, 48 Neb. 544, 551. It seems quite clear that the 
agreement offered did not create a partnership, and the 
court did not err in excluding it from the consideration of 
the jury. . 

' It further appears that plaintiff thereupon offered parol 
evidence to show what was intended by the written agree- 
ment, and how the business was in fact conducted, in 
order to establish the existence of a partnership between 
the parties. This evidence was rejected, and the ruling 
is assigned as error. The terms of the written contract 
are clear and unambiguous, no explanation of the docu- 
ment was required and none was admissible. Such evi- 
dence was clearly open to the objection that it tended to 
modify, vary or contradict the terms of the written agree- 
ment, and was therefore inadmissible. State Bank of 
Ceresco v. Belk, 56 Neb. 710; Western Mfg. Co. v. Rogers, 
54 Neb. 456; Sylvester v. Carpenter Paper Co., 55 Neb. 
621; Jarvis v. Palmer, 11 Paige Ch. (N. Y.) 650. This 
rule applies to written agreements by which it is sought 
to establish a partnership, as well as to other written con- 
tracts. In Miller v. Butterfield, 79 Cal. 62, 21 Pac. 543, 
the court said: 

“This being the proper constuction of the written con- 
tract, parol evidence was inadmissible for the purpose of 
enlarging, or extending, or otherwise varying it; and any 
subsequent contract with respect to the management or 
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disposal of the property to be acquired—whether in writ- 
ing or by parol—was wholly immaterial.” 

This rule is further supported by Taft v. Schwamb, 80 
Ill. 289; Pursley v. Ramsey, 31 Ga. 403; Couch v. Wood- 
ruff, 63 Ala. 466; Van Horn v. Van Horn, 49 N. J. Eq. 
327, 23 Atl. 1079. It is clear, therefore, that the trial 
court did not err in excluding this kind of evidence. 

The plaintiff having failed to establish the fact of the 
existence of a partnership between Emerson and Stimmel, 
the evidence offered of the value of the property and ac- 
counts alleged to have been converted by defendants was 
properly excluded. It follows that it was the duty of the 
court to sustain the defendants’ motion, and direct the 
jury to return a verdict in their favor. 

For the foregoing reasons, the judgment of the district 
court was right, and is therefore 

AFFIRMED. 


ABLRICH GOKEN ET AL. V. ELLA M. DALLUGGE.* 
Fritep May 18, 1904. No. 13,404. 


1. Review. When it appears from a fair interpretation of the record 
that separate motions for a new trial were ruled upon by the 
district court, this court will not decline to consider separate 
petitions in error, merely because of a slight verbal inaccuracy 
in the order on the motions. 


2. Torts: HusBAND AND Wire. The common law rule that a husband 
is liable jointly with his wife for torts committed by her in his 
presence, but which he did not instigate and in which he did 
not participate, but solely because of the marriage relation, does 
not exist in this state. 


3. Expert Testimony must be based upon supposed facts of the ex- 
istence of which there is evidence before the court. 


Error to the district court for Butler county: SAMUEL 
H. SoRNBORGER, JUDGE. Iteversed. 


* Rehearing allowed. See opinions, pp. 22, 23, post. 
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Arthur J. Evans, C. M. Skiles, C. H. Aldrich and E. C. 
Strode, for plaintiffs in error. 


L. H. Hastings, Matt Miller and A. M. Walling, contra. 


AMES, C. 


This is an action in which the defendant in error, as 
plaintiff in the court below, recovered a judgment in an 
action for damages against a husband and wife for an 
assault committed by the latter in the presence of the 
former, but without his instigation or consent and in dis- 
obedience to his expressed wishes. In the view we have 
taken of the case, it is not necessary to state the facts in 
greater detail. The verdict and judgment were for the 
plaintiff, and there was a joint motion for a new trial, 
and also separate motions by each of the defendants and 
separate petitions in error. Afterwards, the court entered 
an order overruling “the motion of the defendants Ahl- 
rich Goken and Antje Goken to set aside the verdict, and 
for a new trial.” It is insisted that this record, because 
of the use of the singular number of the word “motion,” 
does not show that the separate motions of the defendants 
were called to the attention of the court and ruled upon, 
and that therefore no error can be availed of in this court 
that does not affect both defendants. We think that this 
would be a too liberal interpretation of the record. All 
the motions were filed at the same time, several months 
before the order overruling them was made, and it seems 
to us more probable that the clerk should have committed 
the very slight mechanical oversight of omitting a final 
letter from one word, than that the defendants should 
have been at all their care and labor, without calling their 
motions to the attention of the court and procuring 
rulings upon them. It appears to us fair to infer from 
the record that, when ihe court denied the defendants a 
new trial, he consciously denied it to each as well as to 
both of them. 

5 
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The first and most important question presented is, 
whether a husband is liable jointly with his wife for torts 
committed by her in his presence, but without his instiga- 
tion and against his expressed wishes and protest. We 
think the answer should be in the negative. We are not 
clear, as counsel urges, and some of the authorities cited 
by him assert, that the husband’s liability in such cases, 
at the common law, grew solely out of the marital rights 
which he enjoyed with respect to his wife’s property, and 
her disabilities as respected a separate estate and the 
obligation of contracts. There is equal reason to suppose, 
we think, that it had its origin, in part at least, in the 
personal relations of the parties, in the indissolubility of 
the marriage, and in the idea of guardianship of the hus- 
band over his wife’s person, and his right to chastise her 
moderately and restrain her of her liberty; from which 
his responsibility for her conduct, especially in his pres- 
ence, would have been almost a necessary inference. But 
laws and customs, and prevailing sentiments, have as ef- 
fectually abolished these latter mentioned incidents of 
the marriage, as have statutes enabling her to have and 
enjoy a separate estate, trade and business, and to con- 
tract concerning it, removed the former. The wife may 
now be “the head of the family” as respects homestead 
rights and exemptions, she is equally entitled with her 
husband to the guardianship of the offspring of the mar- 
riage, in case of separation, and she may have an absolute 
divorce with alimony, almost for the asking, because of 
“extreme cruelty,” which falls far short of personal chas- 
tisement or restraint of liberty. Even if not divorced, 
public sentiment will not tolerate that she be compelled to. 
abide with him, although she be destitute of provocation or 
excuse for doing otherwise; and his criticism of her con- 
duct must not exceed approval by the refined manners of 
“polite society.” We think that so nearly a complete 
“emancipation” of the wife must in an equal degree eman- 
cipate the husband also, and free him from obligations that 
were incident to a state of law and society that has van- 
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ished before the progress of modern ideas. As this court 
say in Kerner v. McDonald, 60 Neb. 663: 

“The old common law idea of the oneness in the relation 
of husband and wife is fast disappearing. The identity 
of the- woman is not lost in the husband; she is no longer 
under his domination or control. On the contrary, in 
law, husband and wife are now considered as equals. 
* * * The reason for the law of eutivety having ceased, 
with the reason, the law itself is no more. It would seem 
elear that, taking the modern view of the marriage rela- 
tion, there is no reason for the doctrine for estates in 
entirety.” 

And so as it is said in- J/artin v. Robson, 65 Ill. 129: 

“The intention of the legislature to abrogate the com- 
mon law rule, to a great degree, that husband and wife 
were one person, and to give the latter the right to con- 
trol her own time, to manage her separate property, and 
contract with reference to it, is plainly indicated by these 
statutes. While they do not expressly repeal the common 
law rule, that the husband is liable for the torts of the 
wife, they have made such modification of his rights and 
her disabilities, as wholly to remove the reason for the 
liability. * * * A liability which has for its consider- 
ation rights conferred, should no longer exist when the 
consideration has failed. If the relations of husband and 
wife have been so changed as to deprive him of all right 
to her property, and to the control of her person and her 
time, every principle of right would be violated, to hold 
him still responsible for her conduct. If she is emanci- 
pated, he should no longer be enslaved. * * * So long 
as the husband was entitled to the property of the wife 
and to her industry, so long as he had power to direct 
and control her, and thus prevent her from commission 
of torts, there was reason for his liability. The reason 
has ceased. The ancient landmarks are gone. The maxims 
and authorities and adjudications of the past have faded 
away. * * * The unity of husband and wife have 
been severed. They are now distinct persons, and may 
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have separate legal estates, contracts, debts and injuries. 
* * * Her brains and hands and tongue are her 
own.” 

Culmer v. Wilson, 18 Utah, 129, announces the same 
conclusion though upon slightly different grounds: 

“The common law rule, it will be remembered, which 
made the husband liable for the wife’s torts, proceeded 
upon the ground that as the husband succecded jure mariti 
to the entire estate of the wife, real and personal, and to 
the right of her earnings, so that she could not respond 
in damages for any wrong which she might commit, it was 
but right that he should respond for her, so long as the 
coverture continued. Such being the reason of the rule, 
if a statute intervenes giving the wife, during coverture, 
the sole control of all property owned by her * * * 
with the right to use and possess the same, thus taking 
away entirely the reason of the common law rule, it would 
seem, on principle, that the rule itself ought to cease, 
though the statute makes no mention of the husband’s 
liability for the wife’s torts, or her rights to her own per- 
sonal services.” 

In Norris v. Corkill, 82 Kan. 409, the supreme court 
of that state reach the same result. In New York, Fitz- 
gerald v. Quann, 109 N. Y. 441, and perhaps some other 
states, a contrary doctrine prevails, though, except in 
New York, it does not appear to have been distinctly an- 
nounced, and the decisions which seem to uphold it are 
sufficiently justified by the active participation of the 
husband in the tort of his wife. In several of the states 
his common law liability has been abolished by statute. 
We are of the opinion, therefore, that there is insufficient 
evidence to support the verdict against the husband. 

The assault, which was unaccompanied by personal con- 
tact, but consisted in pointing a gun at the plaintiff in 
a threatening manner, was alleged, and proved to the 
satisfaction of the jury, to have occasioned a fright which 
caused miscarriage. The plaintiff afterwards suffered, 
as she testified, severe pains and physical disabilities ex- 
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tending over a period of more than a year from the time 
of the assault to the date of the trial, and which she at- 
tributed to the abortion, but it was not otherwise shown 
that they resulted therefrom, except that she testified 
that she had never previously been afflicted in like man- 
ner or suffered a like mishap. Without other foundation, 
two competent physicians were produced as witnesses and 
permitted to testify over objection as follows: 

Dr. F. W. Lester. Q. From your reading, practice, 
observation and experience, what would you say as to 
whether or not a female having a miscarriage after a 
period of nearly four months, as to whether or not it would 
permanently affect the general health of a woman? 

A. It might do so and it might not. It most always 
affects thein more or less, however. 

Q. In what way, doctor? 

A. In the way I have described as affecting their gen- 
eral health, producing symptoms of lassitude and weak- 
ness, pelvic pains, chronic discharges and conditions of 
that kind: 

Dr. R. G. Rich. Q. From your experience and obser- 
vation as a physician, what effect does a miscarriage 
have upon the health of a woman as to impairing her 
health or not? 

A. I think that a woman who has had a miscarriage 
is seldom, if ever, in as good physical condition after- 
wards as she has been before. 

We think this testimony should have been excluded. 
It is not based upon a knowledge by the witnesses, ob- 
tained by their own observation, or proved upon the trial, 
of the circumstances of the premature birth, or of the 
immediate physicial injury, if any, inflicted thereby upon 
the plaintiff, nor what had been her personal habits, or 
history, or treatment subsequently thereto. It left the 
jury to reason from effect to cause, rather than from cause 
to effect, and to conjecture that, because in many cases 
ailments such as the plaintiff complained of were caused 
by miscarriage, they were caused by it in her case, al- 
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though it was not shown that other causes might not have 
produced the same illnesses. ; 

There are other alleged crrors complained of, but the 
foregoing appear to be, sufficient for the present disposi- 
tion of the case, and without discussing them, we recom- 
mend that the judgment of the district court be reversed 
and the cause remanded for further proceedings in ac- 
cordance with law. 


Lerron and O_pnaM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be reversed and the cause remanded ‘for further 
proceedings in accordance with law. 

REVERSED. 


The following opinion on rehearing was filed November 
2, 1904. Judgment modificd: 


Review. <A party will not be heard to complain in this court of the 
admission of testimony in the trial court, to which he made no 
objection or exception. 


Aus, C. 


This is a motion for leave to argue orally a motion for 
a rehearing from a decision in this case reported ante, 
p. 16. The error complained of is so manifest that oral 
argument could neither obscure it nor render it more 
plain, and would therefore be useless. The sole ground 
of the reversal as to the wife, Antje Goken, is the incom- 
petency of the testimony of the physicians Lester and 
Rich, but we failed to observe at the time of preparing the 
opinion that this testimony was not objected or excepted 
to. If that fact was called to our notice on the argument, 
it failed to arrest our attention, and we also overlooked 
a brief mention of it in the brief accompanying the motion 
for a rehearing. The rule that a party cannot complain 
in this court of the admission of testimony to which he 
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has not objected and excepted is too well settled to re- 
quire the citation of authorities in its support. 

It is recommended that the former decision of this court, 
in so far as it reverses the judgment of the district court 
against the wife, the plaintiff in error Antje Goken, be 
vacated and set aside, and that as to her the judgment of 
the last named court be afiirmed. 


LErton and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the former decision of this court, 
in so far as it reverses the judgment of the district court 
against the wife, the plaintiff in error Antje Goken, be 
vacated and set aside, and that as to her the judgment 
of the last named court be affirmed. 


JUDGMENT MODIFIED. 


The following opinion on rehearing was filed April 19, 
1905. Judgment of district court reversed: 


Action for Personal Injuries: Instruction. In an action for personal 
injuries it is error to give an instruction allowing the jury to 
assess damages for permanent injuries or lasting impairment of 
health, unless there is evidence showing, with reasonable cer- 
tainty, that such permanent injuries or lasting impairment of 
health were in fact sustained by the plaintiff. 


Lerron, C. 


This is a rehearing of this case formerly reported ante, 
pp. 16, 22. The facts are, perhaps, sufficiently related 
in the former opinion, but it may be well to state that, 
according to the plaintiff’s testimony, the miscarriage did 
not result from fright alone, since it appears that, when 
the gun was pointed at her, she was apparently shocked 
for a moment by fright, and that she then turned and ran 
for some distance, until a corn crib intervened between her 
and the defendant. There was sufficient medical testi- 
mony to warrant the jury in finding that the plaintiffs 
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injuries were a direct result of the fright and violent 
physical exertion occurring at the same time. 

After a careful examination of the record we are of 
the opinion that there was not sufficient evidence as to 
the existence of permanent injuries or lasting impairment 
of the plaintiff’s health to justify the court in instructing 
the jury upon that point, or to warrant the jury in con- 
sidering the same as an element of damage. The evidence 
upon this point is substantially set forth in the former 
opinion, and, tested by every criterion, is clearly in- 
sufficient. 

It is insisted, however, by the plaintiff that the damages 
are not more than sufficient to fairly compensate the 
plaintiff for the injuries actually sustained and reason- 
ably certain to be suffered by the plaintiff in the future, 
and therefore it was error without prejudice to submit the 
question of permanent injuries. The evidence shows that 
a physician was first called to the plaintiff on the 2d day 
of May, and that his last visit was upon the 8th day of 
May, when the plaintiff was still in bed, but recovering. 
That in all he made five visits. That from the time she 
was able to be about, until the time of the trial, the plain- 
tiff was able to do her housework, and in addition to this 
that, during the fall of 1902 and the following winter, 
she husked corn during the corn husking season; that 
she helped in the farm work, and plowed, harrowed and 
hauled wheat, corn and hay, cut corn stalks and milked. 
It is no doubt true that the plaintiff suffered from the 
defendant’s act, but the record shows she had been ac- 
customed to help her husband in his farm work before the 
occurrence complained of, and was able to do outdoor 
work afterwards. The evidence falls far short of indicat- 
ing such a condition of health as warranted a verdict for 
the amount given by the jury. 

It is impossible to say how far the submission of the 
question of permanent injuries entered into the consider- 
ation of the jury in making up their verdict. The verdict 
is clearly excessive, unless based upon the theory that per- 
manent injuries were sustained. 
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The judgment of the district court should be reversed 
and the cause remanded for a new trial. 


AMES and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded for a new trial. 

REVERSED. 


NEBRASKA TELEPHONE COMPANY, APPELLEE, V. CITY OF 
FREMONT ET AL., APPELLANTS. 


Fimep May 18, 1904. No. 13,590. 


1, Cities: Ust or Streets By Pustic Service Corporations. When a 
city ordinance prescribes that permission to occupy the streets 
by a public service corporation shall be obtained with the consent 
of the mayor and council, such consent is sufficiently proved by 
an entry in the records of a meeting of the council presided over 
by the mayor, reciting that a motion granting it was offered by a 
member and adopted, there being nothing to indicate that the 
mayor dissented. 


2. : : ForreiTure. Forfeiture of the franchises and ease- 
ments of a public service corporation in the streets cain be de- 
clared and enforced only by a court of competent jurisdiction. 
The city claiming a forfeiture cannot be a judge in its own 
cause, or invade the privileges, or destroy the property of such a 
corporation, in the absence of judicial warrant for so doing. 


AppnraL from the district court for Dodge county: Con- 
RAD HOLLENBECK, JUDGE. Affirmed. 


Gray & Abbott, for appellants. 
W. W. Morsman and Frank Dolezal, contra. 


AMEs, C. 


qn 1881, J. J. Dickey, L. H. Korty and W. J. Bigger 
united in an association, not incorporated, and named by 
them the Fremont Telephone Company. By that name 
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they applied to the mayor and council of the city of 
Fremont in session, on the 17th day of December, in that 
year, for permission to construct and maintain a system 
of poles, wires and apparatus constituting a telephone 
exchange, through and over the streets, avenues and alleys 
of the city. Having heard the application, the body in- 
structed the city attorney to prepare an ordinance suit- 
able to accomplish the desired purpose, and adjourned 
until the 19th of the month. At an adjourned mecting, 
held accordingly, an ordinance was duly enacted, and the 
following entry appears on the record of the proceedings: 
“On motion of Murray, a permit was granted to the Fre- 
mont Telephone Company to erect their poles and wires 
thereon, subject to ordinance number 77,” the measure 
just adopted. Of sections one and two of the ordinance, 
which was unanimously adopted, the following is a copy: 

“Section 1. That any person, company or corporation, 
is hereby authorized to erect poles and wires on the streets 
of the city of Fremont for the purpose of erecting and 
maintaining any telephone, telephones, telegraph or tele- 
graphs, upon obtaining the ¢onsent of the mayor and coun- 
cil of said city to such use of the streets; provided, that 
such poles and wires be so erected as to in no manner in- 
terfere with the public use of the streets and sidewalks 
of said city; and provided further, that the erection of such 
poles and wires shall always be under the supervision and 
control of the committee on streets and sidewalks of said 
city; and provided further, that the location and height 
of any pole or wire may at any time be changed by the 
council. 

“Section 2. The consent of the mayor and council, 
provided for in the first section of this ordinance, may be 
given at any regular or special meeting of the council, 
and shall be entered upon the minutes, and such consent 
shall authorize the use of the streets of said city for the 
erection of telephone or telegraph lines, subject to such 
regulations as have been or may be provided by ordi- 
nance; provided that in all cases where any person is 
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desirous of moving any building or buildings through the 
streets of said city, any party owning or controlling said 
wires shall, after having twenty-four hours notice, raise up 
said wires enough to enable the ready and free movement 
of such buildings.” 

There is no question as to the authority of the city to 
grant the license or privilege, as by these proceedings it 
purported to do. Shortly afterwards the association ac- 
cepted the grant, and constructed an exchange, occupying 
some of the streets and alleys for that purpose, and they 
maintained the system thereafter for the service of the 
citizens continuously until December, 1882, when they sur- 
rendered possession of it to the plaintiff, a corporation, in 
consideration of the receipt in exchange therefor of $3,600, 
in par amount of its capital stock, estimated to be of that 
value. At that time the number of patrons of the ex- 
vhange was a few score, but the plaintiff, after obtain- 
ing possession, continued in the enjoyment of it uninter- 
ruptedly and without protest until shortly before the 
beginning of this action in January, 1903, or for a period of 
20 years. During that time it reconstructed the entire 
system, extending it over additional areas and increasing 
the number of its patrons by nearly 400. Throughout this 
interval, its right so to do seems never to have been 
questioned, and its relations with the city authorities ap- 
pear to have been friendly. In so doing, the company, 
with the knowledge and acquiescence of the city, expended 
large sums of money, so that the system is now concededly 
of the value of $25,000. It contracted with the plaintiff 
concerning the location of electric light wires, maintained 
by the city, so as to avoid interferences, and paid it an 
- agreed compensation for the use of its poles for the 
support of wires for its fire alarm system, and contin- 
uously, from and after 1890, the city levied against and 
collected from it an annual occupation tax. 

In December, 1902, the mayor and council adopted a 
resolution purporting to forbid the erection by the plain- 
tiff of poles and wires on any part of the streets, avenues 
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and alleys of the city not already so in use, and to pro- 
hibit it from replacing such structures in the public ways 
theretofore so occupied, when by decay or usage they.- 
should become deteriorated and unfit for the transaction 
of the business of the exchange. Notwithstanding this 
prohibition, the company did erect some poles and put up 
some wires which the city authorities, pursuant to this 
resolution, caused to be cut down and destroyed, and this 
action was begun to restrain them from the repetition of 
such conduct. A temporary injunction was granted, 
which by final decree was made perpetual, and the city ap- 
pealed to this court. 

It is first contended that no valid permission was 
granted to the association for the construction of the 
system in the first instance, because the ordinance enacts 
that such privilege shall be granted, if at all, by the mayor 
and council, and the entry upon the record of the proceed- 
ings of the meeting of the council does not recite that the 
mayor consented thereto. But it is recited that he was 
present and presided at the meeting, and he presumably an- 
nounced the adoption of the resolution without objection, 
nothing in the record indicating the contrary. The 
mayor and council, when in session, constitute a single col- 
lective and deliberative body, and we think that his assent 
to the motion is a fair inference from the entry in the 
minutes. 

It is next contended that, even if the proceedings were 
sufficiently formal and complete, they amounted to a 
grant to the members of the association personally, and 
not to their suecessors or assigns, of a franchise having 
the character of an easement in, over and upon the streets, 
avenues and alleys of the city, and that such an easement 
is real property, an estate in land, which can be alienated 
only with the consent of the public, expressed through the 
legislature, and then only by means of an instrument in 
writing executed in conformity to the provisions of the 
statute relative to the conveyance of land. And it is urged 
that no such consent has been shown, and no such instru- 
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ment has been produced, and that therefore the plaintiff is 
a mere trespasser upon the streets, and its poles and wires 
unlawful obstructions and nuisances, which it is not only 
the right but the duty of the city authorities to remove 
therefrom. Granting, for the sake of discussion, the de- 
fendant’s premises, we do not think that’its conclusion fol- 
lows therefrom. By the terms of the ordinance, there was a 
grant to the association, in perpetuity, of a right of way or 
easement over all its public ways, without restriction or 
limitation. It was subject to certain conditions and regu- 
lations as to the manner of user, which are not in con- 
troversy here, and which we have not thought it necessary 
to set forth, and it was and is, doubtless, forfeitable for 
unspecified acts of abuse, abandonment and nonuscr, and 
it may be conceded that another person or corporation 
cannot be legally substituted in its stead without the coa- 
sent or acquiescence of the public, but if such consent had 
been given, the manner of the transfer would be a matter 
in which the public would have no interest. It is not a 
matter of public concern whether A conveys his land to 
3B by deed or by livery, or whether the former permits the 
latter to enter and acquire the estate by adverse pos- 
session, without color of title or consent. With all that 
neither the public nor the grantor of A has any concern. 
As respects this phase of the controversy, the city stands 
in the attitude of A’s grantor. The latter may recover 
possession from B if A has incurred forfeiture by breach 
of a valid covenant against alienation, but he cannot com- 
plain that an attempted alicnation was ineffectual or void 
between the parties to it. Such contention, if upheld, would 
defeat his claim for forfeiture. For the same reasons the 
city cannot complain that, as between the association and 
the plaintiff, the attempted transfer from the former to 
the latter was lacking in essential formalities. Statutes 
and legal rules relative to the forms and instruments 
requisite for the creation and transfer of estates and in- 
terests in real property were made for the regulation, 
exclusively, of the rights and obligations of the parties to 
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such transactions, and of persons claiming through or 
under them. In this instance, the city claims adversely to 
both parties, the association and the plaintiff. But it is 
conceded by both that the plaintiff is, and for 20 years 
past has been, with the consent of the association, in the 
peaceable possession of the franchises and easements 
granted by the city to the latter. And that concession, 
we think, precludes, in this action, any necessity for ap 
inquiry into the manner in which that possession was 
acquired. Let it then be assumed, but without deciding 
—for, in our opinion, the question is not now before the 
court for decision—that the transfer from the association 
to the plaintiff was in violation of public law, that it was 
an abandonment by the former, followed by nonuser of 
such character that it incurred thereby liability to for- 
feiture of its grant. Has the plaintiff, by reason of the 
premises, become a trespasser upon the streets of the 
city and its property subject to spoliation by the city 
authorities or by the first comer? We have been cited 
to no judicial decision to that effect, and are quite con- 
fident that none can be found. By hypothesis, the city 
made a valid grant of a valuable estate in lands and put 
its grantee into possession. By some means—no matter 
what or how—the plaintiff, to use a common law ex- 
pression, became seized of that estate. The city claims 
that the fact and manner of its grantee’s disseizin has 
worked a forfeiture of the estate. Can the city sit in 
judgment on its own cause, and execute the judgment 
without more ado? We think not. A city, like an in- 
dividual, can recover that which it has conveyed away, 
only by a voluntary reconveyance or surrender, or by 
the judgment of a court of competent jurisdiction. The 
declaration and enforcement of a forfeiture are judicial 
acts which can be performed neither by a municipal coun- 
cil nor by the legislature. This is so familiar a proposition 
of law that little or no authority need be cited in its 
support, though the books are full of it. Thus says Beach 
on Private Corporations, vol. 1, sec. 45: 
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“It is conceded that a corpdration may forfeit its char- 
ter or franchises for wilful misuser or nonuser thereof. 
For it is a tacit condition, annexed to the creation of 
every corporation, that it shall be subject to dissolution 
by forfeiture of its franchise for wilful misuser or nonuser 
in regard to matters which go to the essence of the con- 
tract between it and the state; and a proceeding upon an 
information in the nature of quo warranto, filed by the 
attorney gencral on behalf of the state, is the proper mode 
of trying the issue. The power of the courts in this re- 
spect is exclusive. The forfciture of corporate charters 
is a penalty to be imposed by the judiciary alone. Under 
no circumstances can the legislature presume to declare 
a forfeiture. Such an usurpation of judicial powers 
would be hostile to one of the fundamental principles of 
the American system, by which the legislative, executive 
and judicial departments of government are required to be 
forever separate, and would be a denial of due process of 
law. For ‘in these cases there are necessarily adverse 
parties; the questions that would arise are essentially 
judicial; and over them the court possesses jurisdiction 
at the common law; and it is presumable that legislative 
acts of this character must have been adopted carelessly, 
and without due consideration of the proper boundaries 
which mark the separation of legislative from judicial 
duties” It follows, as a matter of course, that the legis- 
lature cannot strengthen an enactment of forfeiture by 
reciting therein facts which would constitute a ground 
for a judicial declaration of forfeiture.” See also cases 
cited in notes. 

The Fremont telephone system is not an unlawful 
structure but a public work of great utility. The plain- 
tiff, if in unlawful possession, to the detriment of the 
public, may be ousted by appropriate judicial proceedings, 
but private rights and public interests alike forbid wanton 
destruction of the property. 

It is recommended that the judgment of the district 
court be affirmed. 

LETTON and OLDHAM, CC., concur. 
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By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district: 
court be 

AFFIRMED, 


NELS ANDERSON v. A. A. KANNOW. 
Finep May 18, 1904. No. 138,519. 
1. Review. Action of the trial court in the admission of evidence ex- 
amined and approved. 
2. Instructions of the trial court examined, and held not prejudicial. 
3. Verdict. When the verdict of the jury is rendered on conflicting 


testimony, it will not be set aside, unless clearly against the 
weight of the evidence. 


Error to the district court for Cedar county: Guy T. 
GRAVES, Jupecr. Affirmed. 


J. C. Robinson, for plaintiff in error. 
R. J. Millard and C. H. Whitney, contra. 


OLDHAM, C. 


This case is brought here for a second review on error 
by the plaintiff in error, who was also plaintiff in the 
court below. The former opinion is found in 3 Neb 
(Unof.) 686. At the former hearing the issues in the 
case were fully stated in the opinion, and need not be 
reiterated, as the case was tried again on the same plead- 
ings, and supported by practically the same testimony as 
that contained in the bill of exceptions examined on the 
former review. At the prior hearing in this court the 
cause was reversed for an error of the trial court in 
placing the burden of proof of certain issues involved 
in the controversy on the plaintiff. At the second trial 
the court followed our former opinion and corrected this 
error, and the defendant again prevailed in the court 
below. ; 
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As was said in our former opinion: “It is plain from an 
examination of the record that the matter in dispute be- 
tween these parties arose from indefinite recollections of 
poorly kept accounts.” And the first alleged crror called 
to our attention in the brief for plaintiff in error is as 
to the admission of a book, called the “storage book,” 
in evidence, over plaintiff’s objection. This “storage 
book” is by no means a model book of accounts, but it 
was made by plaintiff himself, and contained entries 
of the transactions of the mill with its customers, made 
at the time of the transactions, and contains consecutive 
entries, and was delivered to the defendant by plaintiff 
when the mill was turned over to him, under his lease, 
for the purpose of enabling the defendant to scttle with 
the customers of the mill for the wheat, flour and bran 
which each customer had on deposit in the mill. We 
think, with this foundation, the court was fully justified 
in the admission of this book, and our attention is not 
called to any incorrect or misleading entry in the book 
that could have operated to plaintiff’s prejudice in its 
consideration. 

Paragraph 5 of instructions given by the court is ob- 
jected to because too vague, but no other instruction cov- 
ering the same question was requested by plaintiff, and 
it is not contended that any vicious principle is announced 
in the instruction as given. Consequently, under a well- © 
established rule in this court, this action was not pre- 
judicial error. 

Other technical criticisms, rather than objections, are 
alleged against different paragraphs of the court’s in- 
structions, but our attention is directed to nothing in the 
least prejudicial to plaintiff’s rights in any of these in- 
structions. 

It is finally urged that there is not sufficient evidence 
to sustain the judgment. We have examined the testi- 
mony contained in the bill of exceptions, and, while it 
abounds in contradictions and omissions of recollection 
as to many of the items in the counterclaim, yet, we are 
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unable to say that the verdict of the jury was clearly 
wrong in this particular. This case has been twice tried 
to a jury in the court below, with a verdict in each in- 
stance in favor of the defendant, and as was said by 
BARNES, J., in the recent case of Leidigh v. Keever, 5 Neb. 
(Unof.) 207: 

“It further appears that the verdict complained of is a 
second one rendered by a jury in this case in favor of 
the same party; and it should not be set aside, unless it 
is clearly wrong. Where different trials have resulted 
in verdicts for a plaintiff, the Judgment of the trial court 
will not be reversed and set aside, unless the evidence is 
clearly insufficient to support it.” 

We therefore recommend that the judgment of the dis- 
trict court be affirmed. 


AMES and LETTON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


CHARLOTTE S. FLINT, ADMINISTRATRIX, APPELLANT, Y. 
FRANK J. CHALOUPKA ET AL, APPELLEES. 


Fitep May 18, 1904. No. 13,544. 


1. Judgment: Lien. A judgment of the district court is not a lien 
upon the judgment debtor’s equitable interest in real estate. 
Nessler v. Neher, 18 Neb. 649. 


2. Creditor’s Suit: Lin. The beginning of a creditor’s action gives a 
specific lien upon the property which it is sought to reach. It 
is of the nature of an equitable execution, and it is unnecessary 
to issue a legal execution upon the judgment during the pendency 
of the creditor’s action, in order to prevent the judgment from 
becoming dormant so far as that specific property is concerned. 


By the Court. 


Unofficial Opinions of Commissioners. The opinions of the commis- 
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sioners of the supreme court, designated as “unofitcial,” have no 
value as precedent or authority in the sense in which the doc- 
trine of stare decisis is applied. The court has not necessarily 
approvea all the propositions of law advanced as indicated either 
in the syllabi or in the opinions themselves. 


APPEAL from the district court for Saline county : 
GEORGE W. STUBBS, JuDCE. Reversed. 


J. H. Grimm & Son and A. R. Scott, for appellant. 
A. 8. Sands, contra. 


Lerron, C. 


This was a creditor’s bill brought by the appellant 
against the appellees in the district court for Saline 
county. After the note upon which the suit is based was 
placed in judgment, an execution was issued and returned 
unsatisfied, whereupon this action was begun. While this 
action was pending 5 years expired without the issuance of 
another execution, and the appellees contend that the 
judgment upon which it was based became dormant. The 
principal question discussed at the oral argument and 
in the briefs is whether or not. this action can proceed 
when the judgment upon which it is based has become 
dormant. The appellees maintain that the lien of a judg- - 
ment cannot be enforced in equity after the right to en- 
force the judgment at law has ceased to exist; that there 
is a clear distinction between a creditor’s suit in aid of 
execution and a creditor’s suit to reach property rights 
and interests that never were subject to and never could 
be taken upon execution; that, in the latter case, a lien 
upon the interest sought to be reached is acquired only 
by the bringing of the equity suit, while in the former 
ease the judgment is a lien upon the property which the 
judgment debtor has fraudulently conveyed, and the 
ereditor’s suit is brought to remove an obstruction from 
the title, in order that the property may be levied upon. 
and sold advantageously ba ais cReeUOns, that the judz- 
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ment is a lien upon the property fraudulently conveyed 
so lone as the title remaius in the fraudulent grantee; that 
any lien the appellant ever had upon the property in con- 
troversy was the lien of the judgment, and that this 
creditor’s action creates no lien on the property, and that, 
consequently, when the judgement became dormant it 
ceased to be a licn thereon, and could no longer be 
enforced either by execution or by a creditor’s bill. We 
have given the argument of the appellees at this length 
so that their contention may be clearly seen. 

Is a judgment a lien in this state upon the equitable 
interest of the debtor in real estate? 

In Rosenfield v. Chada, 12 Neb. 25, where an action in 
equity was brought to subject the equitable interest of a 
purchaser in possession of real estate to the payment of 
a judgment, it was held that an equitable interest in land, 
coupled with actual possession, may be reached by a 
seizure and sale under an ordinary execution. 

The next case in which this general subject was con- 
sidercd is Nessier v. Neher, 18 Neb. 649. In this case it 
was first held (23 N. W. 345) that the lien of a judgment 
will extend to all the legal or equitable interests of the 
defendant in lands within the county, of which such de- 
fendant is in actual possession; but upon rehearing it was 
held that “a judgment in the district court is not a lien 
upon an equitable interest in the real estate of the debtor.” 
This was followed in Dworak vu. Jlore, 25 Neb. 735; Shoe- 
maker v. Harvey, 48 Neb. 75; First Nat. Bank v. Tighe. 
49 Neb. 299; Omaha Coal, Coke & Lime Co. v. Sucss, 54 
Neb. 379, 387; Woolworth v. Parker, 57 Neb. 417; and may 
be considered as the settled doctrine of this court. 

In Westervelt v. Hagge, 61 Neb. 647; Folcy v. Doyle, 
1 Neb. (Unof.) 648; First Nat. Bank v. Gibson, 60 Neb. 
767, and State Bunk v. Belk, 68 Neb. 517, there are cer- 
tain expressions used in the opinions which might be taken 
to imply that a judgment is a lien upon land which has 
been conveyed to a third person with the intent to defraud 
creditors, and that it is the lien of the judgment which 
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is enforced by the bringing of the creditor’s suit. But 
upon a careful examination of the points that were ac- 
tually decided in these cases, it will be found that, while 
the language of the opinions may imply that a judgment 
is such a lien, in no case were the former decisions over- 
ruled, and the action taken by the court in each of these 
cases was not inconsistent with the prior holdings. 

It is not so much what a court says in the decision of 
a case as that which it actually does that should be con- 
sidered in applying the principles of the case as a prece- 
dent. Courts often use language in an opinion responsive 
to an argument of counsel of which the reader of the 
opinion ig not cognizant and thus general statements may 
be given undue weight. Williams v. Miles, 68 Neb. 479. 

While it is said in First Nat. Bank v. Gibson, supra, 
“The judgment was a lien on the land, and the plaintiif 
had the undoubted right to make his lien effective,” still 
this, like the language used in State Bank v. Belk, and 
Foley v. Doyle, supra, which approve of the doctrine of 
Fusze v. Stern, 17 Tl. App. 429, neans, as is said in that 
case, that the judgment is an equitable lien and that the 
recovery of a judgment which would in the absence of a 
fraudulent conveyance be a legal lien, is all that is neces- 
sary to prove in order to have the right to maintain the 
action. 

We have considered at this length our former decisions 
since it would appear from the position taken by appellees 
that a misapprehension of our meaning has occurred. 

The beginning of a creditor’s action gives a specific lien 
upon the property which it is sought to reach. The judg- 
ment is not a legal lien but the creditor’s action is in the 
nature of an equitable execution and when begun creates 
a specific lien. This lien continues while the cause is 
pending and until final determination. Since it is of the 
nature of an execution it tolls the statute of dormancy 
so far as the particular property sought to be reached is 
concerned, and hence the issuance of a general execution 
upon the judgment during the pendency of the creditor’s 
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action is not necessary to keep the judgment alive so far 
as the specific property equitably levied upon by this suit 
is concerned. First Nat. Bank v. Gibson, 60 Neb. 767; 
Coulson v. Galtsman, 1 Neb. (Unof.) 502; Cincinnats »v. 
Hafer, 49 Ohio St. 60. 

We are cognizant of the fact that this doctrine is at 
variance with the position taken by the supreme court 
of Minnesota in Newell v. Dart, 28 Minn. 248, and later 
cases, and also with the holdings of the courts of North 
Dakota and South Dakota, but the provisions of the 
statutes of these states upon which the rule is based by 
their courts are not the same as those of our statute. The 
holding in these cases is that at the end of 10 years the 
judgment is void of vital force. In this state we have 
taken a different view as to dormant judgments; our 
statutes are not so broad and emphatic as to the inability 
to enforce a judgment after the time limited expires. We 
have held that a sale of real estate upon execution issued 
upon a dormant judgment could not be attacked collat- 
erally after confirmation. (Gillespie v. Switzer, 43 Neb. 
772; Link v. Connell, 48 Neb. 574. A writ issued upon a 
dormant judgment is not void but voidable. Unless the 
bar of the statute is raised by motion or pleading it is 
waived. For these reasons we conclude that the decisions 
mentioned are not applicable in this state, and we decline 
to follow them. 

At the trial appellant proved the rendition of the judg- 
ment, the issuance of an execution upon the same, and 
its return wholly unsatisfied; that the conveyances al- 
leged to be fraudulent were executed in 1896 and 1897. It 
was also proved that the promissory note upon which the 
judgment was rendered was in the hands of an attorney 
for collection in July, 1896, before any of the conveyances 
were made.. By the pleadings the close family relation- 
ship of the parties to the conveyances was admitted, 
which was such as to throw the burden of proof as to good 
faith upon them under the familiar rule of this state. 
After this proof was offered and received, defendants 
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demurred to the evidence, which demurrér was sustained 
by the district court. The record itself does not show the 
ground upon which the demurrer was sustained by the 
court, but it is stated in appellant’s brief, and not denied 
by appellees, that it was upon the ground that the judg- 
ment which it sought to enforce by the creditors’ suit 
had become dormant, and that thereby the right to main- 
tain the action had abated. 

Among the issues raised by the answers were the bank- 
ruptcy of the principal defendants, and the filing of ap- 
pellant’s judgment as an unsecured claim against the 
bankrupt estate. Since no evidence was offered or re- | 
ceived in the district court upon these issues, and the 
case was decided there upon other grounds, it is unneces- 
sary for the questions presented by the pleadings, in re- 
lation to the effect of the bankruptcy and the filing of 
appellant’s claim, to be considered here. The demurrer 
to the evidence should have been overruled. 

We therefore recommend that the judgment be reversed 
and the cause remanded to the district court for further 
proceedings. 


AMES and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed 
and the cause remanded to the district court for further 
proceedings. 


, 


REVERSED. 


Honcome, C. J. 


IT do not think the prior decisions of the court afford 
any tenable ground for the contention that a judgment 
in a law action becomes a lien on the purely equitable in- 
terest of the judgment debtor in real estate, or that such 
interest can be reached by an execution on such judgment. 
I do not see the wisdom or necessity of explaining or dis- 
tinguishing as to such opinions in rendering a decision on 
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the questions arising in the case at bar. Certainly, in the 
case of Westervelt v. Hagge, supra—a case involving the 
right of enforcing an attachment lien—the principle is dis- 
tinctly recognized that a purely equitable interest in real 
estate can be reached only by invoking the aid of a court 
of cquity. In First Nat. Bank v. Gibson and State Bank 
v. Belk, supra, the things decided were in respect of the 
time when, and the essential prerequisites upon which, a 
creditor's bill might be maintained. In neither was the 
question of the lien of a judgment on an equitable interest 
in real estate considered or decided. As to Foley v. Doyle, 
supra, this is an opinion of a class formulated by the 
supreme court commissioners which has been designated 
as “unofficial.” Such opinions are of no value as author- 
ity or precedent. Whatever value they possess must be 
found in their intrinsic merits as being cogent in reason- 
ing and sound in principle. The doctrine of stare decisis 
has no application to opinions of ‘this character. The 
court is not necessarily bound by anything said therein, 
nor to the propositions of law enunciated on which the 
conclusions are predicated. It approves only the con- 
clusions. It is not required of the court that such opinions 
be cited with approval, if deemed sound in all respects, nor 
that an effort should be made to explain, distinguish, 
criticise or disapprove them when not followed in subse- 
quent decisions in other cases brought here for its de- 
termination. The court has not necessarily approved all 
the propositions of law advanced as indicated either in 
the syllabi or in the opinions themselves. They rest on 
an altogether different footing from the opinions pub- 
lished in the official reports.. 
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SaraH J. KELLEY, APPELLANT, Vv. LYMAN S. BOYER ET AL., 
APPELLEES. 


Frmep May 18, 1904. No. 13,573. 


Evidence examined, and held to sustain the judgment of the district 
court. 


APPEAL from the district court for Cheyenne county: 
HANSON M. GRIMES, JUDGE. Affirmed. 


W. P. Miles and Hamer & Hamer, for appellant. 
Wilcox & Halligan, contra. 


Lerton, C. 


On the 19th day of April, 1902, one Fidella Neumann 
was the owner of about 160 acres of land in Cheyenne 
county, Nebraska. On that day she executed a lease of 
the same to Lyman S. Boyer for a period of 2 years; the 
term ending April 1, 1904; the consideration being the 
sum of $25 a year, to be paid April 1, 1908, and April 1, 
1904. The lease also contained these further provisions: 
“In case Lyman S. Boyer shall construct a lateral from 
the Chimney Rock irrigation ditch to and through the 
said land, Mrs. Fidella Neumann agrees to pay half the 
expenses, not to exceed $50, for said lateral to Lyman S 
Boyer. In case Mrs. Fidella Neumann should sell the 
above described land before the expiration of this con- 
tract, Lyman 8S. Boyer agrees to give peaceable possession 
of this land any time to her, when the expense incurred 
in building lateral and loss incurred by vacating the 
above named land are paid. Damages shall be agreel 
upon by 3 disinterested parties.” This lease was signed 
by both parties. Boyer went into possession of the prem- 
ises under the lease. On April 15, 1908, Mrs. Neumann 
sold the land to the plaintiff and appellant, Sarah J. 
Kelley, who claims possession of the same under her deed 
from Mrs. Neumann. At the time of the sale the plaintiff 
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was fully advised of the lease and of its conditions, and 
that Boyer was in possession thereunder. The land is not 
cultivated but is used as hay land. Doyer cut the hay upon 
it in 1902, and in 1908 was again cutting the hay upon 
the land when the plaintiff KeNey began this action, al- 
leging that she was the owner of the premises; that the 
defendants Lyman S. Boyer and George Boyer had entered 
upon the land without any warrant in law or color of 
right, and were cutting the hay crop and appropriating it 
to their own use; that the defendants are insolvent, and 
that she has no adequate remedy at law, and praying for 
an injunction. Lyinan 8S. Boyer answered, setting up his 
lease and claiming possession under the same. George 
Boyer disclaimed any interest in the premises. At the 
trial the court found that the action was one to enjoin a 
mere trespass; that an injunction does not lie to restrain 
the same, unless the injury is irreparable, or the defendant 
is insolvent; and that the injury is not irreparable and 
the defendant is not insolvent, and dissolved the injunc- 
tion and dismissed the case. In this court the appellant 
urges that there had been a settlement between Boyer 
and Mrs. Neumann under the terms of the lease, by which 
Boyer gave up and surrendered his right to the possession 
of the land for his unexpired term; that the action of 
Boyer in cutting and removing the only valuable crop 
upon the premises, and taking away the very thing on ac- 
count of which the plaintiff purchased the property, was 
more than a mere trespass, and that under the pleadings in 
the case there is no denial of the allegation in regard to 
the insolvency of the defendant Lyman S. Boyer, and, 
consequently, the allegation of insolvency in the petition 
must be taken as true. The burden of nvroof was upon the 
plaintiff to establish the fact that Boyer was a trespasser, 
as she alleges in her petition, and was upon the land with- 
out any right. 

From a careful examination of the testimony, we are 
of the opinion that it fails affirmatively to show that a 
settlement was ever had between Boyer and Mrs. Neu- 
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mann, by which Boyer’s right to compensation under the 
terms of the lease for a surrender of his right to the pos- 
session of the premises was ever settled, or that any agree- 
ment was ever made between him and Mrs. Neumann, 
whereby he was to give up his rights under the lease to 
the plaintiff. The evidence further fails to show that 
Boyer ever surrendered the possession of the premises to 
the plaintiff, or that she had ever exercised active owner- 
ship over the same up to the time of the beginning of 
this action. 

The uncontradicted testimony further shows that Boyer 
irrigated the land in June and July of 1908, and that he 
kept stock from straying or trespassing upon the same 
so as to avoid injury to the hay crop; while there was no 
evidence whatever to show that the plaintiff had ever 
taken actual possession of the land, or exercised any 
actual dominion over it. The proof falls far short of 
sustaining the allegations of the petition, and the judg- 
ment of the district court, although based upon. other 
grounds than those set forth in this opinion, was right 
and should be affirmed. 


AMES and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


WALTER Moist & COMPANY VY. WILLIAM KRuG. 
FILep May 18, 1904.. No. 13,349. 


Liquor License: Sate or Liquors: Estoppet. The holder of a saloon 
license, who permits other parties to conduct a business under 
it in his name, is not liable for liquors furnished to those other 
parties by one who is aware of the situation, and deals with such 
parties on their own credit. As against such a claim, the license 
holder is not estopped to deny having.made the purchase. 
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Error to the district court for Douglas county: | WIL- 
LARD W. SLABAUGI, JUDGE, Affirmed. 


Cooper & Dunn and 8. R. Rush, for plaintiff in error. 


John C. Cowin, contra. 


HASTINGS, C. 


There seems to be but a single question in the present 
case. Does public policy require that one who takes out 
a licerise as a liquor dealer at a given place, and has the 
business conducted in his name, not only be conclusively 
deemed the proprictor of the place while it continues 
open under his license, but held liable to the vendor for 
all liquors sold to any one for the purpose of resale in 
such business? Plaintiff bronght this suit on two causes 
of action: (1) For a balance for liquors sold and de- 
livered at 1024 North 16th street, Omaha, while Willian 
McAvoy was managing and operating a saloon there as 
defendant’s agent and representative. (2) For a like 
balance on account of goods sold and delivered at the 
same place, during the year previous, while it was operated 
by John Goodfellow in defendant’s name. The totai 
amount of the two claims is $1,081.44. The answer is a 
denial of the indebtedness, and a special denial that Me- 
Avoy and Goodfellow, or either of them, were defendaut’s 
agents, and a general denial of all allegations. The reply 
alleged that defendant held a lease of the building; held 
the license under which the saloon run, and, consequently, 
could not permit or authorize any other person to conduct 
it in his name, and was estopped from denying the agency 
of Goodfellow and McAvoy, or his liability for the goods 
bought by them for sale in the saloon. At the trial the 
plaintiff requested three instructions to the effect that, 
if the saloon was with Krug’s consent, licensed in his 
name and he permitted Goodfellow and McAvoy to con- 
duct it, that made them his agents, and him responsible for 
their purchases. The court refused these instructions, 
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and told the jury that, if Goodfellow and McAvoy ac- 
tually were Krug’s agents in making the purchase, or if 
Krug’s actions induced the plaintiff reasonably to be- 
lieve they were his agents, and the goods were sold on the 
faith of it, the defendant would be liable; but that, if 
Goodfellow and McAvoy were not agents authorized to 
purchase the goods on defendant’s behalf, and the plaintiff 
had no reason to believe, and did not believe, that they 
were authorized to purchase on defendant’s behalf, plain- 
tiff would be compelled to look to Goodfellow and McAvoy 
for payment. 

It is not disputed that on the instructions given, the 
finding of the jury is supported by the evidence. As be- 
fore indicated, the sole question seems to be, whether pub- 
lic policy requires that one who ostensibly conducts a 
saloon business, and has it licensed in his name, shall 
be conclusively held liable for purchases as well as sales. 
The trial court thought not, and applied to the case the 
ordinary doctrines of estoppel by acts and representations. 
The plaintiff earnestly contends that this was error, and 
that the defendant should no more be allowed to deny his 
responsibility for purchases than for sales; that the busi- 
ness is conclusively admitted to have been his, and that he 
should be held liable for all liquor that went into it for 
the purpose of sale in his name. The Nebraska case which 
seems to be most strongly relied upon is that of Hall v. 
Hart, 52 Neb. 4. The question in Hall v. Hart, as stated 
by the court, was, “Whether one purchasing the stock and 
business of a licensed saloon keeper, and by agreement con- 
tinuing such business ostensibly in the name of, and by 
virtue of the license issued to, his vendor, will be heard to 
claim the property so purchased when taken to satisfy an 
execution or order of attachment against the latter for 
a debt existing at the date of such transfer.” It was held 
that the purchaser who had continued to use the license 
of his vendor would not be permitted to allege and prove 
such a fraud upon the school fund of the state, in order 
to replevin the property which had been levied upon as 
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that of his vendor. This was on the ground that the agree- 
ment through which he must claim his title to the goods 
was a fraud upon public morals, and would not be per- 
mitted to be set up. There is little analogy to the present 
case. It even seems that the doctrine of Hall v. Hart 
would go rather against, than in favor of, the plaintiff’s 
claim in this case. If the finding of the jury in the present 
case is correct, the sale of this liquor was to McAvoy and 
Goodfellow, made by the plaintiff with full knowledge 
that they were in fact conducting this business in de- 
fendant’s name for their own benefit. If such action on 
their part, and on Krug’s, was against public policy, it 
seems clear that plaintiff must be held to have been 
particeps criminis. Parties in pari delicto can hardly 
derive additional rights from its being a criminal trans- 
action, if such it is. In fact, however, it would seem that 
the estoppel would go no further than to transactions in 
the way of selling. The law does not interfere in any way 
nor prescribe any restrictions as to the manner whereby 
liquor dealers shall obtain their stock. It is doubtless true 
that Krug would be estopped to deny that the sales made 
by Goodfellow and McAvoy were on his behalf. It does 
not seem to follow that defendant must be compelled to 
admit that purchases by them were his purchases. There 
seems nothing, either in law or public policy, which 
would prevent Krug’s procuring all the liquor sold in the 
’ saloon from Goodfellow and McAvoy, and nothing which 
would prevent them from arranging to supply it and be- 
coming personally responsible to any parties from whom 
it was procured. If they did so become personally liable 
to such parties, and the goods were sold to them and not 
to Krug, even if they were sold out under Krug’s name 
and under his license, it would hardly seem to operate in 
any way to make him liable for them to the plaintiff. 

It is recommended that the judgment of the district 
court be affirmed. 


AMES and OLDHAM, CC., concur. 
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By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


PHiLie H. ZWEIBEL, APPELLER, Vv. Victor B. CALDWELL 
ET AL., APPELLANTS.* 


Fitep May 18, 1904. No. 13,540. 


1. Review: Transcript: New Triat. Where a party has, without 
fault or neglect on his part or his attorneys’, failed to obtain a 
transcript for a review on error in this court, a new trial will 
be granted, if necessary to secure him this constitutional right. 


It is not necessary to such right that error in the judgment 
sought to be reviewed should be alleged or proved. 


3. Evidence held to sustain trial court’s finding, that the failure to 
obtain a transcript of the proceedings and judgment against him 
for filing with his petition in error in this court was without 
fault or neglect on plaintiff’s part. 


ApreaL from the district court for Sarpy county: 
Grorce A. Day, JuDGE. Affirmed. 


Hamilton & Meaxwell, for appellants. 
Baldrige & De Bord and G. M. Mullins, contra. 


HAstTines, C. 


This is an appeal from a deéree of the district court for 
Sarpy county entered on November 25, 1903, setting aside 
a judgment in ejectment of that court entered on Novem- 
ber 2, 1901, and ordering a new trial. The findings of the 
trial court are that, after a trial by jury, the defendants 
recovered a judgment against the plaintiff here; that a 
motion for a new trial was filed and overruled; that 
Zweibel and his attorneys exercised due diligence to pro. 
eure a transcript of the record in that case for the purpose 

"Rehearing denied. See opinion, p. 53, post. 
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of prosecuting error to the supreme court, and were 
unable, through no fault of theirs, to procure it within 6 
months, and the procuring of the transcript was prevented 
through the inability of the clerk of the court to furnish 
it within the time, and that Zweibel having lost his right 
to a review on crror was therefore entitled to a new trial 
in the ejectment action. The defendants requested a spe- 
cial finding as to the employment of H. Z. Wedgwood as at- 
torney for them in the ejectment suit, and the court found 
that Wedgwood, as attorney for them in the ejectment 
suit, was employed to assist in the trial and for no other 
purpose, and within 4 days after was paid for his services, 
which terminated his employment. There is no general 
finding, and, upon the record, the ovizinal ejectment judg- 
ment stands as set aside for the reason that, because of the 
inability of the clerk to furnish the transcript within 6 
months and the inability, without fault on their part, 
of Zweibel or his attorncys to get it, he is entitled to a new: 
trial, and it is allowed him. ; 
The defendants on their appeal say, in the first place, 

that the petition fails to state facts sufficient to consti- 
tute a cause of action. The basis of this claim is the fact 
that Zweibel’s petition, filed in the district court for Sarpy 
county, did not allege any error in the ejectment action in 
which the judgment was rendered; that, consequently, 
there was no right shown to review it, and no prejudice in 
the failure of the clerk to prepare a transcript. The peti- 
tion shows the beginning of an action to recover certain 
described premises; the filing of a general denial, and a 
trial before Judge Baker in the Sarpy county district 
court; a full hearing and a verdict, it being the second trial] 
of the case; the filing of a motion within 3 days for a new 
trial, which motion is alleged to have set up certain errors 
of the court and irregularities at the trial; “that among 
the errors alleged was that the verdict was contrary to 
law; that the verdict was not sustained by the evidence, 
and that the court erred in giving each of the following 
instructions, to wit, 1, 2, 3, 4, 5, 6, 7, 8 and 9; said in- 
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structions being given by the court on its own motion, and 
it was alleged in said motion for a new trial that the trial 
court erred in refusing to give each of the instructions 
3, 4 and 5 asked by the defendants;” that the motion was 
heard and overruled, and judgment entered in November, 
1901; that a bill of exceptions was ordered and prepared, 
signed, settled and filed within the time allowed by law; 
a supersedeas bond was given, and a precipe for a tran- 
script of the petition, answer and reply, of the orders ot 
the court and instructions requested and given, of the 
order refusing instructions, of the motion for new trial, 
of the ruling of the court on it, and of the time of the 
court’s adjournment, filed within 3 months of the judg- 
ment; and also that the clerk had been requested a num- 
ber of times, both previously and subsequently, to prepare 
a transcript; that the files and records were not within the 
control of the plaintiff, and there was no complete record ; 
that the instructions of the court were partly typewritten 
and partly hand written, and could not be reproduced ; 
that plaintiff was informed by the court’s stenographer 
that there was no copy of the instructions in existence; 
that frequent demands by Zweibel and his counsel were 
unavailing, because the clerk could not make the tran- 
script; that plaintiff used all possible dilizence, but failed 
to obtain his transcript, and without fault on his part, was 
deprived of his appeal from said judgment to the supreme 
court. It is alleged that, after the time for filing the 
appeal had gone by, counsel for the defendants returned 
to the clerk the instructions of the court and some of the 
other files; that repeated demands had been made upon 
defendants’ counsel for such files within the proper time, 
and defendants’ counsel had kept the instructions and de- 
nied knowledge of their existence, and by reason of such 
action the clerk was unable to obtain the files, and plain- 
tiff unable to secure his transcript. 

The only allegation of any error in the ejectment pro- 
ceedings is the implied one embraced in the allegation that 
such error was set up in the motion for a new trial. There 
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is no direct allegation in the petition that there was any 
good ground for a reversal. If the petition is to be sus- 
tained, it must be on the ground that the right to review 
is, in the state of Nebraska, a constitutional one, guaran- 
teed to a party in every instance, and does not depend for 
its existence upon there being error in the record. A de- 
murrer was filed to this petition and was overruled. De- 
fendants then answered, admitting the pleadings, the trial, 
the verdict, the motion for a new trial and the errors as- 
signed in it, its overruling and judgment for defendants, 
and the settling of a bill of exceptions. The filing of a 
supersedeas bond is denied for lack of information, as is 
also the precipe for a transcript, and the allegations as to 
demand upon the clerk, and as to the files and records be- 
ing in the possession of defendants’ counsel, and also as 
to whether or not there had been a request of the steno- 
grapher for copy of the instructions, and the statement 
made by him that they could not be obtained. The other 
allegations of the petition were denied. The defendants 
also allege that their attorneys, as plaintiff well knew, had 
long before the month of January, 1902, full copies of 
all the pleadings in the action, and instructions given by © 
the court to the jury, and the motion for a new trial; that 
neither plaintiff nor his counsel ever requested that they 
be furnished, or took any steps for the substitution of 
new ones in said action. It is alleged that plaintiff could 
have procured a certified copy of the judgment, filed the 
same with his bill of exceptions in this court, thereby 
giving this court jurisdiction, and could have gained at 
least 6 inonths’ time in which to make search for the files 
and instructions, and have them substituted in case the 
originals could not be found, and plaintiff could easily 
have secured a hearing in the supreme court on the 
merits of said ejectment case, and the failure to do so 
was solely owing to the neglect of plaintiff and his coun- 
sel. Fora reply this answer was denied, and on trial had 
the findings were as above indicated. 

Besides the claim that no cause of action is set out, it 
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is further urged that the decree is not supported by the 
facts found. The allegations of the petition are that the 
inability to make the record, and consequent failure of 
the plaintiff to file his petition in error, was “by reason 
of the conduct of the counsel for the plaintiffs therein” 
(that is the ejectment case). This allegation has refer- 
ence only to the conduct of Wedgewood. The trial court 
found, as we have seen, that he was paid off and dis- 
charged immediately after defendants recovered their 
judgment. For his acts after that time defendants were 
not responsible. 

It is finally urged on appellant’s behalf that the decree 
is not sustained by sufficient evidence; that the evidence, 
as a whole, entirely fails to establish that due diligence 
on plaintiff’s part would not have obtained him a full tran- 
script; that in fact the evidence discloses nothing now 
missing except some-refused instructions, and that duc 
diligence on the part of plaintiff and his counsel would 
have produced all of the rest of the missing records, and 
have reproduced these lost instructions, at least in sub- 
stance. It does appear, however, that the instructions 
tendered by the plaintiff in his behalf at the hearing of the 
ejectment ease are Jost, and it appears that his counsel 
are unable to “reproduce” them. It also appears that the 
pleadings and instructions given were returned to the 
clerk’s office by Wedgwood after the 6 months for appeal 
had expired. It is tolerably clear that copies of this record 
could have been obtained and that it was the duty of the 
plaintiff to secure them, but that, as to the refused in- 
structions, they are not to be had, and none of the in- 
structions were at hand, until they were returned by 
Wedgwood after the time for filing transcript had clapsed. 

The constitution in guaranteeing to every litigant a re- 
view of his case in the supreme court (constitution, art. I, 
section 24) would seem to indicate that equity would in- 
terfere, even to the extent of granting a new trial, to pre- 
serve such a right of review, if it had been prevented with- 
out fault of the party himself. In the present case the 


52 NEBRASKA REPORTS. [Vou. 7 


Zweibel vy. Caldwell. 


trial court found, and we are not prepared to say that its 
findings are contrary to the weight of evidence, that the 
right of review had been lost, without fault on the part ol 
the complaining party, because of the failure of the clerk 
to make the transcript. There is no finding as to whether 
this was the clerk’s fault or misfortune. In any event il 
was his duty to find the files and make the transcript. It 
would seem that Zweibel and his counsel had the right to 
depend on him for it. The jurisdiction assumed here for 
the granting of a new trial cannot be claimed under any 
recognized head of equity jurisprudence. It must be 
found, if at all, under section 318 of the code, and the pro- 
vision of our constitution, securing to the litigant in every 
case a review in the court of last resort. Section 18, ar- 
ticle I, of the constitution, providing that the court shall 
be open to every person for any injury done, and that he 
shall have a remedy, has been held to be broader than the 
common law, and to entitle the courts to grant a remedy 
whenever a wrong has been done. State v. Elder, 31 Neb. 
165, 185. The view of the district court, that the defend- 
ant in the ejectment suit, the plaintiff here, had lost his 
right of review, without fault on his part, and after mak- 
ing all required effort to obtain it, and was therefore en- 
titled to a new trial, is sustainable from the evidence, and 
should be sustained here, if the underlying doctrine is’ 
granted, that such loss of the right of review entitles one 
to a new trial, without the necessity of any showing of 
probable error sufficient to reverse the action of the court 
at the ejectment trial. 

The expressions of this court in Curran v. Wilco, 10 
Neb. 449 would indicate the recognition of an absolute 
right to review in all cases, though in that case there was 
an allegation that the judgment complained of was ren- 
dered upon issues not pleaded. 

In Holland v. Chicago, B. & Q. R. Co., 52 Neb. 100, a 
new trial was granted for simple inability to get a bill of 
exceptions in the former one. It does not appear that 
any specific error in the Judgment was pleaded, and the 


* 
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case is put upon the sole ground of the constitutional right 
to a review. 

In Mathews v. Mutford, 53 Neb. 252, in refusing to con- 
sider a bill of exceptions allowed, without fault of the 
party presenting it, after the prescribed time, the opinion 
says: “The remedy, if any, is by application in equity for 
a new trial.” In all of these cases the constitutional right 
to a review is spoken of and treated as absolute. It is 
true, the question as to the necessity of some showing of 
error in the judgment complained of is not touched upon 
in any of them. In the absence of such a showing the loss, 
without fault, of one’s constitutional right of review would 
seem sufficient to warrant a new trial, and that prejudice 
will be presumed. 

It is recommended that the action of the trial court be 
affiirmed. 


AmeEs and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the forcgomng 
opinion, the action of the district court is 


AFFIRMED. 


The following opinion on motion for rehearing was filed 
Januarv 5, 1905. Rehearing denied: 


1. Review: New Trrau: Equiry. In an action in equity to obtain a 
new tria] of an action at Jaw on the ground that the party com- 
plaining has been deprived of the right to have his case reviewed 
in the supreme court, it must appear that there was a genuine 
controversy in the law action, and that in the trial thereof mat- 
ters were determined adversely to the party complaining to the 
prejudice of his interests, and that he was by fraud or accident 
deprived of his constitu ional right to pe heard thereon in the 
court of last resort, and that he was himself without fault. ; 


2. New Trial: Preapines. It should be made to appear that an issue 
was presented in the pleading in the law action involving the 
substantial rights of the parties, and that the evidence was such 
as to present a fair question for the determination of a jury. 


If the facts are set out showing the nature of the 
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‘rulings complained of, it is not necessary that there should be a 
direct allegation that there was error in the trial at law. 


——: Evipence: Review. If the petition for a new trial is de- 
fective in that regard, and evidence is given showing the nature 
of the ruling complained of sufficiently to enable the court to 
determine that there was a substantial question of law upon the 
record of the former trial which the party complaining desired 
in good faith to present to the reviewing court, the party: offering 
such evidence cannot be heard to object to such defect in the 
petition. . 


56. New Trial: Transcripr: Equity. If it is impossible to obtain a 
sufficient transcript to present the errors complained of to this 
court, it is not proper praztice to file an imperfect transsript 
with a petition in error, with the purpose of afterwards procuring 
a complete transcript and amending the petition in error, where 
there is no reasonable certainty of being able to procure such 
amended transcript. To fail to do so is not negligence that will 
defeat an action in equity for a new trial. 


6. Finding: Evipence. The plaintiff in such equity action must be 
himself without fault. The former opinion herein that the evi- 
dence is sufficient to justify the finding of the trial court is ad- 
hered to. 


SEDGWICK, J. 


The appellants in this case complain of a decree in 
equity in the district court for Sarpy county setting aside 
a former judgment in an action at law in that court and 
granting a new trial thercin. In the opinion of the com- 
missioner upon the former hearing it was said that, in 
the absence of any showing of error upon the trial at law, 
“the loss, without fault, of one’s constitutional right of 
review would seem sufficient to warrant a new trial, and 
that prejudice will be presumed.” The reargument was 
ordered mainly for the purpose of further considering this 
statement of the law as applicable in this case. In the 
decisions of this court referred to by the commissioner and 
in other cases cited in the briefs, the precise question here 
discussed was hot presented. The language used must be 
understood in’ the light of this fact. The constitutional 
guarantee is not for the purpose of enabling parties to 
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indulge a litigious disposition. It must undoubtedly be 
made to appear that there is a genuine cause to present, 
and that the object is to use this constitutional privilege 
to present in good faith a claim of right to the court of 
last resort for determination. If it appears that there is 
a genuine controversy, and that in the trial of that con- 
troversy questions were determined adversely to the party 
complaining to the prejudice of his interests, and that he 
was by fraud or accident deprived of his constitutional 
right to be heard thereon in the court of last resort, and 
that he was himself without fault, equity should grant 
relief. This is clearly established by the decisions of this 
court above referred to. 

1. That there was a genuine controversy between the 
parties sufficiently appears. The nature of the issue in the 
law action is set out in this petition. It is alleged that 
both parties introduced evidence upon the trial and that 
the issue was submitted to, and determined by, a jury. If 
the trial court had found that there was no conflict in the 
evidence and had directed a verdict in the law action, it 
might have been necessary for this plaintiff to set out so 
much of the record and evidence upon the trial at law as 
would show that there was a genuine controversy, in which 
the party complaining was secking in good faith to assert 
an actual claim of right. 

2. There is in this petition no direct allegation that 
there were prejudicial errors in the trial of the law action. 

“If the facts were set out showing the nature of the rulings 
complained of, whether those rulings were or were not 
erroncous would be a conclusion of law. This petition 
is open to some criticism in this regard, but we think that, 
in view of the conditions that we find in the record, it is 
sufficient to support the decree. It is alleged that a motion 
for a new trial was filed in that action, and that it con- 
tained assignments of error. “That among the errors 
alleged was that the verdict was contrary to law; that the 
verdict was not sustained by the evidence, and that the 
court erred in giving each of the following instructions, 
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to wit, 1, 2, 3, 4, 5, 6, 7, 8 and 9; said instructions being 
given by the court on its own motion, and it was alleged 
in said ‘motion for a new trial that the trial court erred in 
refusing to give each of the instructions 374 and 5 asked 
by the defendants.” No motion was made to make the 
petition more specific. There was a general demurrer to 
the petition which was ‘overruled,-and the defendant an- 
swered. This answer contained many affirmative allega- 
tions, and for reply a general denial was filed. The plead- 
ings in the law action wore in evidence, and the motion for 
a new trial was put in evidence by the defendants them- 
selves. In this condition of the record, the matter must 
be considered as though the petition herein set out the 
assignments in full as contained in the motion for a new 
trial. This motion for a new trial was comprehensive, and 
in some instances the assignments were so made as to leave 
no doubt of the precise question which it was sought to 
present to the reviewing court. Thus the ruling com- 
plained of was fully shown to the court, from which the 
court could determine whether there was a substantial 
question upon the record which the party complaining de- 
sired in good faith to submit to the reviewing court. 

3. It is urged that this record does not show that this 
plaintiff has been deprived of his right to bring the case 
to this conrt. It is admitted that he could not have ob- 
tained a transcript of the whole record necessary to a re- 
view of his case within the time limited for the commence. 
ment of his proceedings in this court, but it is said that 
he might have obtained a transcript of enough of the record 
so as to have given this court jurisdiction by filing such 
transcript with his petition in error. If that part of the 
record was lost which showed the proceedings complained 
of, and the transcript could not be made to show the al- 
leged errors relied upon, it cannot be said to have been 
the duty of the plaintiff to institute proceedings in this 
court showing no ground for relief, in the hope that he 
might become able to amend his proceedings before a final 
hearing should be had in the action. There was no reason- 
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able certainty that the transcript could be completed, and 
without such certainty such proceeding would be unwar- 
ranted. 

4. It was found by the trial court that the plaintiff 
himself was without fault, that this misfortune was not 
caused by any negligence of his own. In the opinion of 
the commissioner the evidence is reviewed and the conclu- 
sion of the trial court supported. For the reasons there 
given, we conclude that the finding of the trial court upon 
this point ought not to be disturbed. 

The motion for rehearing is overruled. 


REHEARING DENIED. 


HENRY HUFFMAN, APPELLEE, V. J. R. RHODES, ADMINISTRA- 
TOR, APPELLANT. 


FiLep June 9, 1904. No. 18,516. 


1. Final urder. An order is not final when the substantial rights of 
the parties involved in the action remain undetermined and 
when the cause is retained for further action. In such a case, 
the order is interlocutory. When no further action of the court 
is required to dispose of the cause pending, the order becomes 
final and from which an appeal or proceedings in error will lie. 


2. Interlocutory Order. The order and rulings of the trial court in 
the case at bar, set out in the opinion, held to be interlocutory 
and not final. 


Vacating. An interlocutory order or ruling may be re- 
versed and vacated at a subsequent term by the same court, 
without compliance with the provisions of section 602 et sequitur 
of the code relating to the vacation and modification of judg- 
ments and final orders at a term subsequent to that in which 
rendered. . 


4, Review. Section 675 of the code does not give the right to have 
reviewed by the supreme court on appeal the decisions made by 
a county court in the settlement of the estate of a person de- 
ceased, but such decision can be here reviewed by error pro- 
ceedings only. Whalen v. Kitchen, 61 Neb. 329. 
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APPEAL from the district court for Custer county: 
Homer M. SuLuivan, Juper. Dismissed. 


A. Rk. Humphrey and J. R. Dean, for appellant. 
Homer M, Sullivan and C. L. Gutterson, contra. 


Houcoms, C. J. 


Appellee moves for a dismissal of this cause out of court, 
on the ground that the action is not appealable under the 
provisions of section 675 of the code authorizing appeals 
only in actions in equity. The questions presented by the 
motion gall for a determination of the nature and char- 
acter of the present action which has been removed to this 
court by appeal as distinguished from proceedings in error. 

The controversy had its inception in the probate court, 
wherein was filed by the appellee a claim for several hun- 
dred dollars against the estate of one Hiram Curtis, 
deceased, which was then being administered upon in that 
tribunal. From an adverse decision by the county judge, 
the claimant, appellee here, appealed his case to the dis- 
trict court. At the time of the trial in the district court, 
upon issues raised by the pleadings filed in the county 
court and from which it is obvious that the action was one 
at law for the recovery of an alleged indebtedness owing 
by the intestate to the claimant, and after the impaneling 
of a jury and the introduction of evidence by both parties 
the record recites: “After testimony had been introduced 
by both parties and both parties had rested, the following 
order and stipulation was made: It was announced by 
the court that as a matter of law the court concludes that 
the theory upon which plaintiff sought to recover in the 
county court and the facts upon which he sought to 
recover in the county court, raised a question that the 
county court had no jurisdiction to determine, and that 
the appeal to this court also leaves this court without 
jurisdiction to determine said case, and for the reason 
that neither court had jurisdiction, the action as a claim 
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against the estate ought to be dismissed. Whereupon, by 
agreement of all parties in open court, the plaintiff is to 
file a petition in equity for an accounting, alleging the 
trusteeship and ‘trust relations of the deceased with the 
plaintiff, and the suit shall proceed as an original action 
apainst the administrator to establish the trust claimed by 
plaintiff to be in his hands as such administrator, the ad- 
ministrator agreeing to file an answer and the case to be 
tried hereafter by the court as an equity action for an 
accounting. Whereupon, by the order of the court, the 
jury is discharged from the further consideration of said 
ease. It is further agreed between the parties, that all 
costs up to this time in the county court, be paid by 
plaintitf.”. New pleadings were filed in which the intes- 
tate wes sought to be charged as trustee having received 
and had control and the investinent of certain moneys al- 
leged to have come into his hands belonging to the claimn- 
ant and for an accounting, and a trust was sought to be 
impressed upon the estate of the deceased for the satisfac- 
tion of such obligation. After joinder of issues under the 
new pleadings filed after entry of the above mentioned 
order, the record discloses that the cause came on again 
to be heard at a subsequent term of court, at which time 
the court found and concluded that, as a matter of law, the 
order hereinbefore referred to holding that the county 
court had no jurisdiction and that such cause could not 
be maintained against the estate as a debt was erroneous 
and wrong; and the court further concludes that since the 
parties agreed that said case might be tried to the court 
without a jury, that this court still has jurisdiction to 
try and determine said case upon the theory upon which 
it was begun in the county court. Findings were there- 
upon made to the effect that the estate was indebted to the 
plaintiff in a specified sum which it was adjudged the 
plaintiff was entitled to recover of and from the estate 
and which should be allowed out of such estate and which 
_ amount it was adjudged and decreed the plaintiff should 
have and recover from the defendants in the action; and 


60 NEBRASKA REPORTS. [Vou. 72 


—_ — 


Iluffman vy. Rhodes. 


the proceedings and judgment were ordered to be certified 
back to the county court. 

The appellant’s position regarding the effect of the pro- 
ceedings had and the rulings made and judgment finally 
rendered, of which we have heretofore made mention, can 
probably be best stated in the words of counsel. In the 
brief in resistance to the motion to dismiss it is suid: 
“The appellant contends that. any claim that Wenrvy tuif- 
man had against the estate of Tiram Curtis, deceased, was 
ended on October 28, 1902, when the court made its au- 
nouncement of no jurisdiction and discharged the jury, 
and the parties made their agreement in open court on 
that date. The appeHant contends that the court which 
made the findings and the judgment of June 19, 1903, was 
absolutely without jurisdiction so to do, and that his find- 
ings and his judgment and all that he did are null and 
void.” Can it be successfully contended that the ruling 
of the district court to the effect that the claim of the 
appellee against the estate was equitable in character and 
not triable as a legal action, and that both the county and 
the district court were without jurisdiction to hear and 
determine the controversy as a law action or special statu- 
tory proceeding, was a final order or judgment disposing of 
the merits of the controversy and from which error could 
be prosecuted? We think not. The ruling is lacking in 
essential requisites necessary to constitute a final order or 
judgment. The court did not disniiss the action then pend- 
ing on appeal from the probate court. It only announced 
that the claimant’s cause of action being equitable in its 
nature, the law action ought to be dismissed for want of 
jurisdiction, whereupon the parties in anticipation of the 
final action which was about to be taken agreed that they 
would reform tle pleadings, convert the legal action into 
a suit in equity and try it as an action in equity. The 
agreement as to costs referred only to costs made in the 
county court, thus leaving the costs made in the district 
court to await further orders or to abide the result of the 
suit. These rulings and orders can be regarded only as 


VoL. 72] JANUARY TERM, 1904. 61 


Huffman y. Rhodes. 


interlocutory. They fall short of the requirements of a 
final order or judgment from which an appeal or error 
would lie had either party so desired. It can hardly be 
doubted, had the proceedings stopped at the point we are 
considering that the rights of neither party could have been 
vegarded as having been finally adjudicated. Nothing 
would have been tried or determined. Say this court: 
“In defining what is a final order, we approve and adopt 
the rule stated in the case of Smith v. Sahler, 1 Neb. 310, 
in which it is said that an order is final when it affeets a 
substantial right and determines the action. An order is 
interlocutory which dissolves an injunction when the saine 
is an incident of the action, and the substantial rights of 
the parties involved in the action remain undetermined; 
when no further action of the court is required to dispose 
of the cause pending, it is final. When the cause is re- 
tained for further action, as in this case, it is interlocu- 
tory.” Clark v. Fitch, 32 Neb. 511. See also State v. 
Higby, 60 Neb. 765; Parmcle v. Schroeder, 61 Neb. 5538. 
What was in fact done in the case at bar was to stay 
the proceedings in the legal action, and by the acquiescence 
of the parties, the entry of an order having for its object 
the transformation of the action into a suit in equity by 
reforming the pleadings and the further prosecution of the 
appellee’s demand against the estate as an action in equity. 
Yo order of dismissal of the law action was entered. No 
order with reference to the costs incurred in the district 
court was made. There was in short no finality to the 
action taken wherein it was agreed to transform the law 
action into a suit in equity and to reform the pleading 
so as to accomplish that result. The rule invoked by ap- 
pellant with respect to the vacation and modification of 
judgments and final orders at a subsequent term to that in 
‘which rendered, therefore, has no application to the pro- 
ceedings later on taken in the case at bar. After plead- 
ings had been filed and the action had been apparently 
changed to one in equity, the case was again taken up for 
consideration and further hearing and the court then found 
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and concluded that the order directing the action to pro- 
ceed as a suit in equity was wrong and erroneous and held 
that the court had jurisdiction to hear and determine the 
action as one on appeal from the judgment of the county 
court disallowing the claim filed by appellee against the 
estate, and as being a legal action or a statutory procced- 
ing. 

It was further determined that a trial on the merits 
should be had to the court without the intervention of a 
jury since the parties had by agreement waived a jury. 
These later rulings were in legal contemplation a reversal 
and vacation of the rulings first made, and annulled all 
that had been clone in the way of transforming the action 
pending on appeal into one in equity, and placed the par- 
ties in the same situation in which they were before such 
rulings were first made. What the court then did was to 
hear and determine the action as pending on appeal from 
the county court, and under and by virtue of the jurisdic- 
-tion derived by such appeal, and, as thus tricd and de- 
termined, the action was in all essential characteristics a 
legal action and therefore not appealable under the pro- 
visions of section 675 of the code. The right of appeal of 
the action in the instant case as finally tried and decided 
is governed by the rule anounced in Whalen v. Kitchen, 61 
Neb. 329, and on the authority of that case appellant can 
have the judgment complained of reviewed only by pro- 
ceedings in error. The appeal will have to be dismissed, 


which is accordingly done. 
MOTION SUSTAINED. 


MELVIN G. HUBBARD V. STATE OF NEBRASKA. 
Fitep June 9, 1904. No. 13,624, 


1. New Trial: CriminaL Case: Equity. A court of equity will not 
interfere for the purpose of granting a new trial in a criminal 
case on the ground of newly discovered evidence. 
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The district court possésses no inherent or common law 
power to grant new trials in criminal cases, on the ground of 
newly discovered evidence, at a subsequent term to that at 
which a verdict of guilty was found. 


3. . The authority and jurisdiction of the district courts to 
grant new trials in criminal cases are derived from the statute, 
to which resort must be had in determining the extent of their 
powers regarding the subject. 


The provisions of sections 490-492 of the criminal code, 
regarding the granting of new trials in criminal cases on the 
ground of newly discovered evidence, are the exclusive source 
of power of the district court to grant such new trials. 


The provisions of section 318 of the code, authorizing the 
granting of new trials in civil actions at a subsequent term to 
that at which the judgment was rendered, on the ground of 
newly discovered evidence, are not applicable to the granting 
of new trials in criminal cases. 


Error to the district court for Knox county: JoHN F. 
Loyp, Juper. Affirmed. 


J. H. Broady and W. L. /fenderson, for plaintiff in 
error. 


W. D. Funk and Frank N. Prout, Attorney Gencral, 
contra. 


Hotcomrn, C. J. 


The plaintiff, in the district court for Knox county, was 
duly prosecuted and convicted of the crime of rape upon 
a female under the age of consent and sentenced to impris- 
oniment in the penitentiary for a period of 7 years. From 
the judgment of conviction error proceedings were prose- 
cuted in this court, resulting in an affirmance of the judg- 
ment rendered in the trial court. Hubbard v. State, 65 
Neb. 805. 

In the same court, and at a subsequent term to that at 
which the conviction was had, the plaintiff commenced 
proceedings, by the filing of a petition and the issuance of 
summons, the object and purpose being to secure a new 
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trial on the ground of newly discovered evidence. In the 
main, the newly discovered evidence consisted of state- 
ments and declarations under oath since made by the 
prosecutrix and her father to the effect that the former 
was, at the time of the alleged offense, over the age of fif- 
teen years, both having testified on the trial that she was 
under that age. There was also some new evidence offered 
tending to show that the prosecutrix was, previously to 
the time of the act charged, of unchaste character, which 
fact, in connection with the evidence as. to her being over 
fifteen years of age, would, under the statute, if proven, 
establish a perfect defense to the crime of which the plain. 
tiff was convicted. We refer to the character of the newly 
discovered evidence on which a new trial is sought only in 
a general way. Without determining its sufficiency, had 
the application for a new trial been seasonably presented. 
we shall for the present purposes assume its sufficiency 
and address ourselves to a consideration and discussion of 
- the authority and jurisdiction of the district court to grant 
a new trial under the application as made and at the time 
presented. 

The criminal code, sections 490, 491, 492, contains pro- 
visions complete in all respects, authorizing and regulating 
new trials in criminal cases. Under these provisions, how- 
ever, the application for a new trial on the ground of newly 
discovered evidence is required to be made at the same 
term at which the verdict of guilty is rendered, and on 
all other grounds upon which new trials may be granted 
at the same term and within three days of the rendition of 
the verdict, unless unavoidably prevented. He parte 
Holmes, 21 Neb. 324; Davis v. State, 831 Neb. 240. In the 
latter case, it is said: 

“The provisions of the statute, limiting the time within 
which a motion for a new trial in a criminal case must 
be made, are mandatory. The court has no power to ex: 
tend the time for filing such a motion beyond three days 
except for newly discovered evidence, unless the party ‘was 
unavoidably prevented’ from making the application in 
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time. If the court could grant an extension for one day, 
it could extend the period for one month or six months. 
* * * Tt has been held that under section 491 of the crimi- 
nal code a motion for a new trial, to avail the party filing 
it, must be made at the term of court at which the verdict 
is rendered, and, except for newly discovered evidence, 
within three days after the verdict was rendered unless 
unavoidably prevented.” Citing Bradshaw v. State, 19 
Neb. 644, and Ha parte Holmes, 21 Neb. 324. : 

Are the above mentioned sections of the criminal code’ 
exclusive? Counsel for plaintitf say they are not and that 
resort may be had to other sources of power for the author- 
ity which it is asked shall be exercised in the case at bar. 
Counsel say: “We shall contend that a court of genera] 
jurisdiction has inherent power to administer justice in 
such a case, and if need be, will apply section 318 of the 
code to such a case.” We do not understand counsel as 
arguing that the general equity jurisdiction of the district 
courts can be invoked for the purpose of obtaining a new 
trial in a criminal case, nor is it believed that respectable 
authority can be cited in support of the proposition. The 
plaintiff seeks only a new trial. Not because he is, beyond 
peradventure of doubt, innocent and the victim of a mis- 
carriage of justice, but on the ground that the new evi- 
dence which he has discovered raises a reasonable prob- 
ability that a second trial may result in a verdict different 
from the first; that, with the additional evidence, a jury 
might entertain a reasonable doubt of his guilt: of the 
crime charged, and therefore acquit. But a court of equity 
cannot try issues arising in the prosecution of a criminal 
indictment and the judgment therein would be unenforci- 
ble. “Equity can neither prevent the commission of 
crimes, interfere with their prosecution, nor pardon a 
punishment.” Eaton, Equity Jurisprudence, 28. In 
Paulson v. State, 25 Neb. 344, the rule is stated to be: 
“The doctrine that courts of equity cannot grant relief 
against judgments, in criminal cases, has long been estab- 


lished and cannot be questioned.” Citing Attorney Gen- 
8 
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eral v. Utica Ins. Co., 2 Johns. Ch. (N. Y.) *371; Attor- 
ney General v. Cleaver, 18 Ves., Jr. (Eng.) 211; JJayor 
v. Pilkington, 2 Atk. (Eng.) 302; 2 Story, Equity Juris- 
prudence (18th ed.), 893. It is not to be doubted that the 
rule as thus stated is the correct one, and it applies with 
the same force to the case at bar that it does to the case 
cited and in which enunciated. 

We find no authority for saying the district court pos- 
sesses the inherent or common law power to grant a new 
trial in a criminal case outside of statutory authority as 
justice may demand. The authorities point rather to the 
contrary. In Dodge v. People, 4 Neb. 220, it is declared in 
the head notes: “At common law courts had no power to 
grant new trials in cases of felony, and it was held that 
they had no power to revise or correct their judgments in 
such cases.” 

In the opinion it is said by Justice MAXWELL: 

“At common law, the finding of the jury of the guilt of 
the accused, was conclusive of that fact, and the court 
possessed no power to sect the verdict aside and grant a 
new trial on the merits, on the motion of the accused, even 
where the verdict was clearly against the weight of the 
evidence.” Citing Hilliard, New Trials (2d ed.), 114; 
Queen v. Bertrand, 1 L. R. P. C. 520; King v. Fowler 
Sexton, 4 Barn, & Ald. (Eng.) *273. And continues the 
author: “Therefore the utmost caution was required in 
capital trials, in favor of life, and if an irregularity mate- 
rially affecting the trial occurred to the injury of the ac- 
cused, the court usually represented such matter to the 
crown and a pardon was granted.” Citing Commonwealth 
v. Green, 1T Mass. 417. 

The authority of the district courts to grant new trials 
in criminal cases, and especially after the term at which a 
conviction is had, must, we think, if existent, be found in 
the statute, and, if not there, the remedy is an appeal to 
the executive, who is clothed with the pardoning power. 
As a reason for differentiating regarding relief against 
judgments in civil and in criminal cases, it may be observed 
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that the judgment in the civil case, when rendered, becomes 
fixed and a finality, except as the courts possess jurisdic- 
tion at law or in equity to grant relief against it in a 
proper case, while the judgment in a criminal case, in so 
far as its effectiveness is concerned, is always open to 
modification or annulment by an appropriate appeal to the 
pardoning power, against the exercise of which time does 
not run. 

Do the provisions of section 318 of the code authorize 
the district court to grant a new trial in a criminal case, 
on the ground of newly discovered evidence, on an applica- 
tion made at a subsequent term, but within one year from 
the time of the rendition of the verdict? We are of the 
opinion that the answer must be in the negative, for two 
reasons. The provisions of the criminal code relating to 
the granting of new trials in such cases, being full and 
complete and covering every branch of the subject, must, 
we think, be taken as expressive of the legislative will of 
an exclusive method of procedure, and as empowering the 
courts to act only when the application is brought within 
the terms of that statute. Agzin, the provisions of the 
code, as indicated by its title, refer only to new trials in 
civil actions. They do not purport to bring within their 
scope and purview the granting of new trials in criminal 
cases, nor do they, as we read them, clothe the district 
court with additional power respecting its authority in 
criminal trials. Can it be said that the legisiature in- 
tended that section 318 of the code should operate as an 
enlargement of the authority to grant new trials in prose- 
cutions for crime, as conferred by the criminal code? To 
so hold is to ignore well recognized canons of construction. 
Each act relates to a particular subject, and as to such sub- 
ject, is a special statute, complete in all respects. The 
criminal code limits the time for presenting an applica- 
tion for a new trial on the ground of newly discovered 
evidence to the term ‘of court at which the conviction was 
had. The code in civil actions permits such application 
at a subsequent term, but only within one year after the 
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final judgnient was rendered. The jurisdiction conferred 
by both acts is of the same kind and character, differing 
only in degree. The limitations differ, otherwise the power 
granted is identical in both statutes. It is a well settled 
rule of construction that special provisions in a law relat- 
ing to a particular subject matter will prevail over general 
provisions in other statutes so far as there is a conflict. 
State v. Cornell, 538 Neb. 556; State v. Cornell, 54 Neb. 72. 
I-ven if the provisions of the code relating to the subject of 
uew trials be regarded as of general application, which 
obviously they should not be, yet nevertheless, the special 
provisions of the criminal code would, under the rule above 
wnentioned, control, and to that statute we must look for 
the authority and jurisdiction to try and determine the 
application of the plaintiff in the case at bar. The prior 
decisions of this court have, we think, practically disposed 
of the question now under consideration. These decis- 
ions, aS we read and understand them, logically deter- 
mine two points: 4 ¢., the statutes must be resorted to 
as the source of power for the granting of new trials in 
criminal cases, and the provisions of sections 490-492 of 
the criminal code are the source of such power and must 
be looked to exclusively for the authority to grant relief 
such as is sought to be obtained in the present proceed- 
ings. In Daris ¢. State, supra, it is held unequivocally 
that the application for a new trial must be made at the 
term of court at which the verdict was rendered, in accord- 
ance with the provisions of the sections of the criminal 
code mentioned above. It is held in Bradshaw v. State, 19 
Neb. 644: 

“The grounds upon which a new trial may be granted in 
a criminal case are prescribed by statute, and the motion 
therefor must be filed at the term at which the verdict is 
rendered, and, except for newly discovered evidence, with- 
in three days after the verdict was rendered, unless un- 
avoidably prevented.” 

MAXWELL, C. J., the author of the opinion, after speak- 
ing briefly of the limitation of time for taking criminal 
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cases on error to the supreme court, being the same and 
controlled in a measure by section 318 of the code, says: 

“We find no similar provisions, however, in regard to 
new trials. The writer desires to add that the rule per- 
mitting a petition for a new trial to be filed at any time 
within one year from the rendition of the judgment in 
civil actions should, where there is newly discovered evi- 
dence, the effect of which is to cast doubt on the correct- 
ness of the verdict or show the defendant’s innocence, be 
extended to criminal cases. Such a rule, in cases of convic- 
tion upon circumstantial evidence, if properly guarded 
and applied, would throw an additional safeguard around 
the innocent, and tend to the promotion of justice; but in 
the absence of legislation to that effect the courts are with- 
out authority in the premises, and the-motion to dismiss 
must be sustained.” 

The rule was reannounced in a” parte Holmes, 21 Neb. 
324. After discussing the scope and effect of the provis- 
ions respecting the granting of new trials in criminal cases, 
and reaching the same conclusion as in Bradshaw v. State, 
supra, the writer of the opinion of the court observes: 

“If we are correct in this, it must follow that upon tlhe 
final adjournment of the term the right to make applica- 
tions for new trial cases and the court can have no juris- 
diction to entertain. them. And in the case at bar the 
Pcvis’iction of the district court to make orders affecting 
the judgment having ceased, the order ranting a new trial 
after execution of the sentence has been commenced must 
be held to be void.” And in closing the opinion it is said: 
“Tt may be that injustice has been done to the prisoner 
and that the order of the district court seemed to be de- 
manded by the highest considerations of justice and right, 
yet, in the absence of any authority to make such an order, 
one could not be made. As said in Bradshaw v. State. 
supra, the rule permitting the motion for a new trial to 
be filed at any time within one year from the rendition 
of the judgment should be extended to criminal cases 
where serious doubts are thrown upon the correctness of 
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the verdict. But such is not the law and the courts are 
without authority to act, except as provided by law.” 

In none of the prior utterances of this court, do we find 
warrant for adopting the construction contended for by 
counsel for plaintiff in error us to the applicability of 
section 318 of the code to the granting of new trials i: 
criminal cases, but, on the contrary, all seem to logically 
force us to the conclusion that the section appealed to has 
no application to proceedings of the character wnder con- 
sideration. We have becn cited to no authority warrant- 
ing the construction contended for, nor is it believed that 
any such can be found. In Colorado the supreme court 
has been called upon to pass upon the question here being 
considered, and it is there held that the provisions of the 
code authorizing the vacation of judgments after the term 
at which rendered, and within five months, which is the 
Hmitation as to time in that jnrisdiction, is confined to 
civil actions and has no application to criminal cases. 
Klink v. People, 146 Colo. 467. fn Washington, under a 
statute containing provisions for granting new trials ih. 
civil actions almost identical with ours, it is held by the 
supreme court of that state that such provisions respect- 
ing new trials are not applicable to criminal cases. 
Thompson t. Washington Territory, 1 Wash, Ter. 547, 

The reasons for the rule and the principles underlying 
these decisions are the same in all the cases cited, whether 
in this or other jurisdictions, and lead irresistibly to the 
conclusion that the district court was without power and 
authority to grant to the plaintiff in error a new trial a: 
prayed for; and its judgment denying and dismissing the 
application should be, and accordingly is, 


AFFIRMED. 
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DODGE COUNTY ET AL. V. THOMAS R. ACOM ET AL. 
Firep June 9, 1904. No. 11,707. 


1. County Board: AssessMENTS: Drarnace DitcHes. The county 
board, in fixing the assessments to pay for the construction of 
a drainage ditch, under the provisions of article 1, chapter 89, 
Compiled Statutes, 1899, acts judicially. 


2. Review: Error. - From its judgment and orders in that behalf, 
error will lie to the district court, and the judgment of that court 
may be reviewed on such proceedings in this court. 


3. Findings. On a petition in error from the judgment of the county 
board in such a proceeding, its findings and orders are entitled 
to the same weight as the verdict of a jury, or the findings and 
judgment of a court, and will not be reversed or set aside unless 
it appears that the evidence is insufficient to sustain them and 
they are clearly wrong. 


4. Former opinion, 61 Neb. 376, adhered to. 


Error to the district court for Dodge county: JAMES 
A. GRIMISON, JUDGE. Rehearing. Former opinion adhered 
to. 


Grant G. Martin, C. C. McNis’ Frank Dolezal and 
Robert J. Stinson, for plaintiffs in error. 


E. F. Gray and George L. Loomis, contra. 


BARNES, J. 


Our former opinion in this case appears in 61 Neb. 376. 
A rehearing was allowed, and the case was argued the 
second time before the commission. Since that time one 
or more opinions have been written, but we have been 
unable to approve of any of them; therefore the case is 
again considered by the court. 

On a careful examination of the record, we are satisfied 
with our former opinion on the question of the jurisdiction 
of the county board to locate the ditch and levy the assess- 
ments, and decline to again consider that matter. However, 
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we will briefly review the questions relating to the method 
of procedure in such cases, and determine whether the 
assessments fixed by the county board in this case should 
be permitted to stand. It is claimed that in our former 
opinion the 98 objectors were all placed on the same foot- 
ing, and, because the evidence showed that some of them 
were benefited by the construction of the ditch, therefore 
the objections of all were overruled. We do not so under- 
stand the opinion. It appears that ali the objectors joined 
in one petition in ervor, and, strictly speaking, we might 
well have followed the rule, so often announced, that where 
the judgment is right as to one of the joint plaintiffs it 
must be sustained as to all of them. It seems, however, 
that the objections and assignments of error, although 
all of them are in the same terms, were specifically made 
on behalf of each of the plaintiffs in error, and were so 
considered on the former hearing. The board, in fixing 
the assessinents in such cases, acts judicially, and there- 
‘fore its decision may be reviewed by the district court 
on a petition in error; and, of course, error will lie from 
the decision of that court to this. This was the procedure 
adopted in County of Dakota v. Cheney, 22 Neb. 437, and 
-in State v. Colfax County, 51 Neb. 28. Again, on principle, 
a party to a suit would be entitled to prosecute error 
where no appeal is provided for, The act in question pro- 
vides for an appeal from certain of the findings and orders 
of the board, but not from the order fixing the assess- 
ments. One cannot be denied his right of review in the 
appellate courts, and proceedings in error are always 
resorted to where no other method is pointed out or pro- 
vided for. In such error proceedings the orders of the 
county board will be given the same weight and conclu- 
siveness as the verdict of a jury, or the findings and judg- 
ment of a court, and will not be reversed or set aside 
unless it clearly appears that the evidence fails to sustain 
them. With this rule in view, we will now consider the 
contention of counsel that at least some of the objectors 
are entitled to have the assessments set aside, because 
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their lands receive no benefit from the construction and 
maintenance of the ditch. : 

It is strenuously urged that the lands lying west of the 
ditch, and at a higher level, are not benefited, because the 
natural drainage is toward the east and away from such 
lands. The original determination of this question is 
confided to the county board, and we can only consider it 
according to the rules which obtain in error proceedings. 
The judgment of the board thereon is final and conclusive, 
provided it is sustained by the evidence. It therefore 
only remains for us to ascertain whether there was sufti- 
cient competent evidence before the board in this case to 
justify its conclusions and sustain its judgment. It ap- 
pears from the record that the general character of the 
land in question is flat and level, with a slight fall or 
natural drainage to the east; that this drainage is some 
what obstructed by lateral ridges and by ditches excavated 
in the construction and repair of the county roads running 
through it. The land is covered with swales and depres- 
sions, where the waters accumulate and slowly seep away 
or evaporate. It is a matter of common knowledge that 
drainage benefits such land, but the manner and extent 
of such benefits are best known and understood by engi- 
neers, who are experts in the matter of sanitation and 
land drainage. Therefore when the engineer in charge of 
such work has examined the lands, has made his estimates, 
and reported them to the county board, in the absence of 
fraud, such report ought to, and does, furnish prima facie 
evidence of the benefits which will accrue to each tract of 
land, and such evidence is sufficient to sustain the orders 
of the board, unless it is overcome by competent proof to 
the contrary. The engineer who had charge of the im- 
provement in question, in addition to his findings and 
report, stated on the witness stand that all the lands in- 
cluded in his report would be benefited, and that he did not 
know of a foot of that land but what the water falling on 
it would get into the ditch. It does not necessarily follow 
that, because some of the land does not lie on or touch: 
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ing the ditch, such land will not be benefited by its con- 
struction and maintenance. Where bottom land, like that 
described by the evidence herein, is saturated and filled 
with water, it takes a long time, in the course of natural 
drainage, or by evaporation, for it to dry and become fit 
for cultivation. If, however, it is situated near a well 
constructed ditch, the land adjacent to and touching the 
ditch will quickly be drained of its excess of water, and 
this will enable the waters falling upon adjacent lands to 
speedily work their way into the ditch; and such lands, 
though not joining or touching the ditch, will surely be 
benefited thereby. 

It is neither necessary nor profitable to multiply reasons. 
because we think the statements contained in our former 
opinion show conclusively that there was competent evi- 
dence sufficient to sustain the findings of the board and 
the assessments against all of the lands in question there- 
in. We are firmly of the opinion that the evidence con- 
tained in the bill of exceptions, together with the report of 
the engineer, was amply sufficient to justify us in reinstat- 
ing the order of the board. Although there may be some 
conflict in the testimony, under the rule above announced, 
the order of the board should not be set aside for that 
reason. It follows that our former opinion was right, and 
is therefore adhered to. - 


I°ORMER OPINION ADHERED TO. 


SEDGWICK, J., took no part in the decision. 


Vou. 72] JANUARY TERM, 1904. 


Kleutsch v. Securlty Mutual Life Ins. Co, 


=1 


qu 


AucustTa O. KLEUTSCH ET AL. V. SECURITY MUTUAL LIFE 
INSURANCE COMPANY, 

SECURITY MUTUAL LIFE INStrANCE COMPANY v. AUGUSTA 
O. KLEUTSCH ET AL. 


FILteD JuNE 9, 1904. Nos. 13,191, 13,321. 


1, New Trial: Discretion. The matter of granting new trials is one 
of sound legal discretion, and, unless it appears that in granting 
a new trial the court has been guilty of an abuse of discretion, 
its order in that behalf will be affirmed. ; 


2. 


Review. Where a-second trial results in the same or a 
like verdict as the first one, error cannot be predicated on the 
order granting the new trial, because the party complaining can- 
not be said to have been injured thereby. 


3. Instructions. It is reversible error for the court, in its charge to 
the jury, to give undue prominence to a portion of the testi- 
mony by special reference thereto—to state to the jury what 
weight shall be given it, and comment on its strength or pro- 
bative force. 


Error to the District court for Lancaster county: 
Epwarp P. HouMes AND ALBERT J. CORNISH, JUDGES. 
Order granting new trial affirmed. Judgment on second 
trial reversed. 


Talbot & Allen, for plaintiffs in error, Kleutsch et al. 
Sawyer & Snell, contra. 


BARNES, J. 


Augusta O. Kleutsch, by her guardian and next friend, 
and Katherine Kleutsch Mills, commenced an action in the 
district. court for Lancaster county, against the Security 
Mutual Life Insurance Company of Lincoln, Nebraska, on 
a policy issued by that company on the life of one George 
W. Kleutsch, the plaintiffs being the beneficiaries. The 
case was first tried before his honor, Judge Holmes, and a 
verdict returned in favor of the plaintiffs for the amount 
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named in the policy. This verdict sas set aside and a ney 
trial granted, and from that order the plaintiffs prosecut 
error. The case was again tried before his honor, Jug 
Cornish, and a verdict again returned for the plaintiffs 
From an order denying a new trial and a judgment o7 
the verdict, the defendant prosecutes error. These tw 
cases have been argued and presented together, and wil 
hereafter be treated as one action. 

The plaintiffs contend that the district court erred i 
setting aside the first verdict and granting a new trial 
and this assignment of error will be first disposed of. 

It is true that error will lie in some cases from the 
order of the district conrt granting a new trial. Tn Tingley 
v. Dolby, 18 Neb. 371, it was held that, where there is no 
sufficient cause for granting a new trial, the granting of 
the same is clearly error, and is reviewable by the supreme 
court. See also Sang v. Beers, 20 Neb. 365; Gibson v, Gib- 
son, 24 Neb. 394. But it is also true that, unless it finally 
disposes of the case, error will not lie from an order grant- 
ing a new trial. It is likewise a well settled rule of law 
that the granting of a new trial is largely a matter of 
discretion with the trial court, and unless there appears 
to have been a clear abuse of a legal discretion, an order 
granting a new trial will not be disturbed by a court of 
review. The grounds on which the order complained of 
was made were newly discovered evi‘lence, and the in- 
sufficiency of the evidence to sustain the verdict, and from 
an examination of the record of the first trial we are un- 
able to say that the court abused its discretion in granting 
a new trial therein. Again, in the case at bar, it appears 
that the new trial resulted in the same or like verdict for 
the plaintiffs, therefore they were not injured by the order 
complained of. The error, if any, was without prejudice, 
and the ruling is therefore affirmed. 

We come now to consider the assignments of error pre- 
sented by the defendant company. It appears that on the 
second trial the court instructed the jury as follows: 

“In this case the burden of proof is upon the plaintiffs to _ 
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establish by a preponderance of evidence the payment of 
the second premium on the policy in suit, which premium 
was due November 28, 1900, and on which a grace of 30 
days in payment was allowed by the terms of the policy. 
To prove payment the plaintiffs produced the defend- 
‘ant’s receipt for the same. A receipt is evidence of a high 
grade, to be overcome only by clear and convincing testi- 
mony. On the other-hand it constitutes only prima facie 
evidence of what it contains, and it is entirely competent 
and proper for the defendant company to show that the 
payment in fact was not made, and that the receipt was 
issued by mistake.” 

Defendant contends that this instruction was erroneous; 
that it was wrong in this, that the court should not have 
told the jury that “a receipt is evidence of a high grade, 
to be overcome only by clear and convincing testimony.” 
And it would seem that by this statement the court called 
the attention of the jury directly to this part of the testi- 
mony; in fact, singled it out, commented on its character 
and weight, and stated that it could only be overcome by 
clear and convincing evidence. This must have left the im- 
pression that the testimony of the defendant’s witnesses, 
by which they attempted to explain the existence of the re- 
ceipt, how it came to be issued, and in which they stated 
positively that the premium which it represented was 
never paid, was not evidence of such a high grade as the 
receipt itself, and the jury might therefore well conclude 
that the prima facie evidence of payment, to wit, the. re- 
ceipt itself; was not overcome thereby. Whatever may be 
thé rule in other jurisdictions, we have frequently held that 
it was error to single out and to direct the attention of the 
jury to any particular part of the evidence, and comment 
on its weight or probative force. In Smith v. Gardner,:36 
Neb. 741, the question involved was, whethera certain 
promissory note had been paid. -After the death of one-of 
the defendants, the note was found among her papers. :The 
plaintiff testified positively that the note had never been 
paid, but that the deceased had obtained possession of it 
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on the pretense of examining it, and thereafter fraudu- 
lently refused to surrender it. The trial court gave the 
following instruction: “You are further instructed that 
the possession of the note by Margaret Green is a strong 
circumstance to show payment unless explained by the 
plaintiffs in the action.” The court, speaking through 
Post, J., held this instruction error, and in comment- 
ing hereon said: " 

“We think the giving of the aber instruction was error. 
We do not question the soundness of the proposition that 
possession of a note by the maker thereof after maturity 
is prima facie evidence of payment, but what is denomi- 
nated a presumption of payment in such a case is a mere 
logical inference from the fact of possession, and may be 
strong or weak, according to the circumstances of the par- 
ticular case. * * * Possession of the note by the 
deceased at the time of her death is not only a circumstance 
tending to prove payment, but from which payment would 
ordinarily be the logical inference. It is therefore proper 
in such a case to instruct the jury that possession is pre- 
sumptive or prima facie evidence of payment, which will, 
if uncontradicted or unexplained, warrant a verdict in 
favor of the party alleging it. But the force of such pre- 
sumption must always depend upon the circumstances of 
the case. It is therefore error to advise the jury that pos- 
session of a note by the maker raises a strong presump- 
tion of payment or is a strong circumstance to prove pay: 
ment.” 

In Smith v. Meyers, 52 Neb. 70, which was an action for 
criminal conversation, the trial court refused to instruct 
the jury that, “if you find from the evidence that the plain- 
tiff continued to live with his wife.after he has heard of her 
alleged illicit connection with the defendant, the jury is 
justified in concluding that the plaintiff has condoned the 
offense of the wife, and this circumstance is entitled to 
great weight in considering the question of damages the 
plaintiff has sustained by the wrongful conduct of the 
defendant, provided the jury shall believe that the de- 
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fendant has, in fact, committed any wrong against the 
plaintiff.” 

This was assigned as error, and in determining that 
question the court said: 

“This instruction was properly refused, because loss of 
comfort and society of the wife were not the only injuries 
for which compensatory damages could be awarded. 
Again, it was not the province of the court to tell the jury 
what circumstance was ‘entitled to great weight.’ It was 
for the jury alone to determine the weight to be given the 
testimony.” , 

In Hayden v. Frederickson, 59 Neb. 141, the court said: 

“The following instruction was given at the request of 
the plaintiff below: ‘The court further instructs the jury 
that it is your duty to consider the opinion and expert evi- 
dence in this case the same as the evidence of other wit- 


‘nesses. However, the court further instructs you that such 


opinion and expert evidence is of the very lowest order, 
and is the least satisfactory, and the jury should not per- 
uit such opinion and expert evidence to overthrow positive 
and creditable evidence of creditable witnesses, who have 
testified in this case of their own personal knowledge.’ 
This instruction was bad, and should not have been given. 


. The defendants had the right to have the jury consider the 


testimony of their expert witnesses without any admoni- 
tion from the court that ‘expert evidence is of the very 
lowest order, and is the least satisfactory.’ -It was for 
the jury alone to determine the weight to be given such 
evidence.” 

In Skow v. Locke, 3 Neb. (Unof.) 176, it was said: 
“Complaint is next made that the trial court should not 
have instructed the jury as follows: ‘The jury are in- 
structed that where the testimony of witnesses is irrecon- 


. cilably conflicting they should give great weight to the sur- 


rounding circumstances in determining which witness is 
entitled to credit.’ This is complained of because it did not 
confine the attention of the jury to the surrounding cir- 
cumstances proved at the trial, and also because it sought 
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to instruct them what weight to attach to these circum- 
stances. Defendant in error replies that the instruction 
complained of was just as good for one party as the other 
and did not prejudice plaintiff in error; and also says that 
the cases cited by plaintiff in error are not in point on a 
general instruction, such as the one complained. of. 
* * * We are constrained to think that the learned 
trial judge erred in expressing an opinion as to the degree 
of weight to be attached to the surrounding circumstances 
in determining the credibility of witnesses.” 

In First Nat. Bank v. Lowrcy, 36 Neb. 290, where the 
issue was fraud, the jury was told that certain matters 
particularly mentioned by the instruction were strong 
evidence of a secret trust, and this was held prejudicial, 
because of the singling out of particular evidence on one 
side. The same rule is announced in Gillet v. Phelps, 12 
Wis. 437; Wilcox v. Young, 66 Mich. 687. See also Davis 
v. Lambert, 69 Neb. 242. 

It thus appears that we are fully committed to the rule 
that it is error to single out a particular part of the evi- 
dence and express an opinion as to its weight, its strength 
or its probative force. In the case at bar the only ques- 
tion in issue was, whether or not the premium on the policy 
in suit had been paid for the year 1900. The plaintiffs pro- 
duced the receipt in question as their proof of such pay-. 
ment. The defendant produced the officers of the company 
who had charge of its business, as witnesses, and especially 
its secretary who, it was claimed, had executed and de- 
livered the receipt, in order to explain its existence and 
overcome its effect. This witness testified positively that 
the receipt was made out by mistake and enclosed in a 
letter to the assured, which contained the policy as_ 
changed; that it was intended to evidence the payment of © 
the full amount of the premium for the year 1899. In 
addition to such positive statement, the witness gave evi- 
dence of facts surrounding the issuance of the policy, which 
at least tended to corroborate his further statement that 
the premium for the year in question was never paid. 


~ 


Vou. 72] JANUARY TERM, 1904. 81 


Hamilton Nat. Bank v. American Loan & Trust Co. 


With the evidence in this condition, the jury were told that 
the receipt was a “high grade” of evidence “to be overcome 
only by clear and convincing testimony.” It is true that 
this was followed by a fairly correct statement of the law; 
and yet we are unable to say that the jury were not in- 
fluenced to the defendant’s prejudice thereby. The in- 
struction appears to fall within the rule announced in the 
cases above cited, and is not distinguishable from the in- 
structions therein condemned. It thus clearly appears that 
the court erred in giving the instruction quoted. 

As the case will be tried again, it is neither necessary 
nor proper for us to comment on the weight of the evi- 
dence, or discuss any of the other assignments of error con- 
tained in the record. For the giving of the instruction 
complained of, the judgment of the district court is re- 
versed and the cause remanded for a new trial. 


REVERSED. 


HAMILTON NATIONAL BANK ET AL., APPELLEES, V. AMERICAN 
Loan & Trust COMPANY ET AL, APPELLANTS. 


Fitep June 9, 1904. No. 13,411. 


1. Review: Prior ApreAL, The supreme court ordinarily will not re- 
examine questions of law presented and determined on a prior 
appeal of the same cause. 


: Law or THE Case. Therefore our former holding in this 
case, that the American Loan & Trust Company was a banking 
institution, and that its stockholders have incurred the liability 
provided for by section 7, article 11b of the constitution, is ad- 
hered to. 


3. : SEconD TriaL. Where, on a new trial in the district court, 
the parties have introduced new evidence, together with that 
taken -on the former trial, the supreme court, on a second ap- 
peal, will examine the record and evidence in order to determine 


controverted questions of fact. 


4, Res Judicata. A judgment in a prior suit will not be a bar to a 
subsequent action unless it is shown by the record, or by clear 
and satisfactory evidence, that the same issue presented in the 


9 
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subsequent action was involved in the prior suit, and that both 
actions are between the same parties or their privies. 


5. 


: Resgorep Perrrion. The overruling of a motion for leave to 
file a petition in the nature of intervention, by which it is sought 
to raise and litigate a question not theretofore in issue in the 
action, and a summary refusal to allow the petition exhibited 
and attached to the motion to be filed, is not res judicata of the 
matters contained in the petition, so as to prevent the parties 
from litigating the same questions again in a regular form of 
action. 


: Routines. The same rule applies to the summary overrul- 
ing of objections to the discharge of the receiver in a prior 
action. 


6. 


: Evipence. Evidence examined, and held, that the proceed- 
ings in the action in the circuit court of the United States, 
pleaded 2s an estoppel against the plaintiffs herein, are not a 
bar to the prosecution of this action. 


APPEAL from the district court for Douglas county: 
CHARLES T. DICKINSON, JUDGE. Affirmed. 


Monigomery & Hall, for appellants. 
James H. McIntosh, contra. 


BARNES, J. 


This action was commenced in the district court for 
Douglas county, by the Hamilton National Bank and cer- 
tain other designated creditors of the American Loan & 
Trust Company, for themselves and all others similarly 
situated, against that corporation and its stockholders, to 
settle and determine the constitutional liability of said 
stockholders, and fix the amount due from each of them 
thereunder; to appoint a receiver to collect the sums so 
found due, and apply the fund thus realized to the pay- 
ment of certain judgments which the plaintiffs had there- 
tofore obtained against said corporation. A trial of the 
case resulted in a judgment for the defendants, and the 
plaintiffs appealed to this court where the judgment of the 
trial court was reversed, and it was held that the Ameri- 
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can Loan & Trust Company was a banking institution, and 
that the stockholders thereof had incurred the double lia- 
bility provided for by section 7, article 110 of the consti- 
tution. It was further held that the defense of res judi- 
cata or estoppel by judgment, pleaded and relied oa by the 
_defendants, was not established, and the cause twas re 
manded for further proceedings according to law. Hamil- 
ton Nat. Bank v. American Loan & Trust Co., 66 Neb. 67, 
In compliance with our mandate the cause was again 
tried in the district court where a decree was rendered in 
favor of the plaintiffs in accordance with the views ex- 
presed in our opinion. From that decree the defendants 
have appealed, and the case is now before ws a second 
. time. 

On the second trial the defendants abandoned their 
contention that the insolvent corporation was not a bank- 
ing institution, and offered no evidence or argument on 
that question, but relied alone upon their former defense of 
estoppel or res judicata. No attack having been made 
on that part of our former judgment declaring the Amcri- 
can Loan & Trust Company a banking institution that 
question must be treated as finally settled, and therefore 
requires no further consideration. It follows that the only 
question left for our determination is whether the pro- 
ceedings in the United States circuit court for the district 
of Nebraska in the case of John A. Ordway v. The Ameri- 
can Loan & Trust Company, which are pleaded by the de- 
fendants by the way of an estappel or former adjudication, 
constitute a defense to this action. Ordinarily our former 
judgment would likewise be decisive of that question, but 
appellants having introduced considerable new evidence 
in addition to that produced by them on the former trial, 
- itis now contended by them that we must resolve that issue 
in their favor. In order to correctly determine this matter 
it is necessary for us to look to the record of the case in 
the federal court. It appears that on the 10th day of May, 
1894, John A. Ordway and others, stockholders in the Loan 
& Trust Company, commenced an action in the circuit 
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court of the United States for the district of Nebraska, 
against that corporation as a sole defendant, to secure 
the appointment of a receiver to take charge of and dis- 
tribute its asscts and wind up its affairs; that such pro- 
ceedings were had therein that one Philip Potter, also a 
stockholder in the corporation, was appointed receiver, and 
in due time its affairs were wound up, and the receiver was 
discharged. In that action the question of the constitu- 
tional liability of the stockholders sought to be established 
in this suit was not in issue, and was not incidentally in- 
volved therein, because the plaintiff and the receiver were 
all stockholders, and of course were not seeking to estab- 
lish, but were rather trying to avoid, such liability. It 
seems clear that the receiver was disqualified, by reason of 
his personal interest, from attempting to establish or en- 
force such a liability against himsclf. It further appears 
however, that on the 30th day of September, 1897, the Rut- 
land County National Bank, one of the plaintiffs herein, 
filed a motion in that suit for leave to petition for the re- 
moval of the then receiver, and for the appointment of a 
substituted receiver. The petition sought to be filed was 
attached to the motion, and set forth that Philip Potter was 
a stockholder in the American Loan & Trust Company; 
that the petitioner was advised that the stockholders of 
that corporation were liable under the constitution of this 
state in an amount equal to the par value of the stock held 
by them, and that.the receiver, for the reason that he was a 
stockholder, was not a fit person to enforce such liability. 
It was prayed by the petition that the receiver be re. 
moved, and a disinterested person be appointed in his 
place, and that the court proceed to determine the liability 
of the stockholders of the corporation in accordance with 
the facts set forth therein. It appears from the evidence 
that the question of the liability of the stockholders, which 
is contended for by the plaintiffs in this action, was 
argued and discussed at least at some length on the hear- 
ing. The court, however, overruled the motion and denied 
the bank the right to file its said petition. So it may be 
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yaid that instead of allowing that matter to be made an 
issue in the action, the court refused to permit the same, 
or to allow the question to be litigated in that proceeding. 
So it cannot be claimed by the appellants that thus far 
the proceedings in the circuit court amounted to an adjudi- 
cation of the question as to whether or not the American 
Loan & Trust Company was a banking institution. At the 
time of the filing of this motion none of the plaintiffs had 
presented or proved their claims against the trust company ; 
they had not been made parties to the suit, and, aside from 
recognizing the proceedings by taking receiver’s certificates 
for the amount of their claims, had made no appearance in 
the case. It further appears that when the question of the 
discharge of the receiver came up, the plaintiffs, or at 
least some of them, appeared, and by motion objected to his 
discharge, and assigned as one of the reasons therefor that 
the Loan & Trust Company was a banking institution, and 
that its stockholders had incurred the double liability 
sought to be enforced in this action, and again asked that 
the receivership be continued, and that a disinterested 
person be appointed receiver to take the proper proceed- 
ings to enforce such liability. It is true that on the hear. 
ing of this motion the question was again argued to some 
extent, but. the result of the matter was that the motion 
was overruled; the plaintiffs were denied the right to file 
petitions of intervention, and thus raise and litigate that 
question, and the receiver was discharged. The court, 
however, did not dismiss the action, but continued it for 
the sole purpose of allowing the plaintiffs to prove and 
establish the amount of their claims against the corpo- 
ration. In our former opinion it is said, regarding this con- 
tention, that the motion seems to have presented the single 
question of removing the receiver and appointing another 
who was not a stockholder in the corporation. It is true 
that the petition tendered with the motion, foreshadowed 
_ the desire to have proceedings to enforce the lability of 
, the stockholders instituted in a proper manner by a sub- 
| stituted receiver. But it cannot be successfully contended 
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that the question of the liability of the stockholders was 
presented to the court for adjudication by this motion. 
The exact amounts due from the corporation to its various 

and numerous creditors were not judicially determined at 
that time; plaintiffs had not either proven their claims be- 
fore the receiver, or obtained judgment thereon, and were 
not then in a position to ask the énforcement of the stock- 
holders’ liability. The ruling on this motion was simply 
on the question as to whether the then acting receiver 
should be discharged and one appointed who should in no 
way be disqualified, by reason of adverse interests, to en- 
force the stockholders’ liability. The same may be said as 
to the objections to the final discharge of the receiver. The 
question of the stockholders’ liability was not then in issue, 
but was one which might have been put in issue had the 
objections been sustained and leave given the plaintiffs to 
file their petition. 

To show that the liability of the stockholders was in 
fact litigated, the appellants called the district judge, 
before whom the federal court proceedings were had, as a 
witness. His testimony shows that the matter of the con- 
stitutional liability of the stockholders was argued, and 
to some extent considered ; that it was his opinion that the 
corporation was not a banking institution, and that such 
view of the case was one of the considerations which 
moved him to overrule the motion and objections, and deny 
the plaintiffs herein the right to file their petitions and 
litigate that question. It is also shown by his evidence 
that the case had been pending in his court for many years; 
that he desired to have an immediate and final disposition 
of it, and therefore overruled the motion and objections, 
and discharged the receiver. From a fair consideration of 
all of the evidence it seems clear that the proceedings in 
that case do not constitute a bar to the prosecution of this 
action. The rule is well settled that the determination of 
a motion or a summary application is not res judicata so 
as to prevent the parties from drawing the same matters 
in question again in the more regular form of an action. 
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Hetdel v. Benedict, 61 Minn. 170, 31 L. R. A. 422; Kanne 
vp. Minneapolis & St. L. R. Co., 33 Minn. 419; Simson v. 
Hart, 14 Johns. (N. Y.) 63, 75; 1 Freeman, Judgments 
(4th ed.), secs. 325, 326; 2 Black, Judgments (2d ed.), 
sec. 689. 

It is also contended that the plaintiffs herein had the 
right to intervene in the circuit court and present for de- 
termination in that action the question of the stockholders’ 
liability, and that having failed to do so, they are estopped 
to present the matter in this proceeding. As was said in 
our former opinion: 

“We are not prepared to carry the rule to the extent 
sought by counsel. The receiver appointed by the circuit 
court for the trust company was authorized and directed to 
collect and convert into money the assets of the corpora- 
tion. He took the place of the regularly constituted offi- 
cers of the corporation and had the same right to pro- 
ceed against any of the stockholders that the officers of the 
corporation had. He could have proceeded against any of 
the stockholders for the collection of any balance remain- 
ing due from them to the corporation on subscriptions for 
stock, and could have collected any assessments legally 
made against the stockholders. In short, it was his duty, 
under the directions of the court, to convert all the assets 
of the corporation into such form as would enable them 
to be used for the satisfaction of the debts existing against 
the corporation. The liability of the stockholders created 
by the constitution was not one existing in favor of the 
corporation, but in favor of the creditors.” 

It is clear that this provision of the constitution does 
not increase the capital stock or the financial resources 
of the corporation. Its only object is to provide an addi- 
tional fund for the security of its creditors. This double 
liability is placed upon the stockholders solely for the 
benefit of the company’s creditors. The officers and agents 
of the corporation can not dispose of or control the fund 
thus created; they can not collect it by assessment upon 
the shareholders, nor can they assign it to a trustee for the 
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benefit of creditors, even though the corporation be insolv- 
ent. 3 Thonipson, Private Corporations, sec. 3560; 1 Cook, 
Stock, Stockholders and Corporation Law (3d ed.), see. 
218. In Runner v. Diciggins, 147 Ind. 238, 46 N. E. 580, 
36 L. R. A. 645, the court said: 

“Certainly it cannot be asserted with any reasonable 
support, that this peculiar liability imposed by the statute 
upon those who became shareholders of a banking asso- 
ciation organized under the existing law, is in any sense 
an asset, right or interest of the bank which it, as an in- 
solvent debtor, can by its deed of assignment pass to its 
assignee, or in any manner vest the enforcement thereof in 
him. In the absence of some statutory provision confer- 
ring the right, neither the corporation nor its assignee, nor 
receiver can enforce such a liability as that in question.” 

It has been held, however, that notwithstanding this lia- 
bility was a subject over which the receiver ordinarily had 
no jurisdiction, that a proceeding to enforce this liability 
might very properly be instituted by a receiver appointed 
by the court for that special purpose. Or that the action 
may be maintained by one creditor for himself and on be 
half of all others. Without doubt the receiver appointed 
by the circuit court for the trust company, after the debts 
against the corporation had been judicially ascertained, 
and its property exhausted, could have proceeded to en- 
force the stockholders’ liability in question herein if he 
had been directed to do so by the court. But in that 
event it would have been necessary to remove the then 
acting receiver and appoint a disinterested person in his 
stead. This the court refused to do. And it is sufficient 
to say that the plaintiffs herein are not estopped to litigate 
the questions involved in this action by reason of the 
proceedings in the case in the federal court. 

For the foregoing reasons, the judgment of the district 
court is right, and is therefore 
AFFIRMED. 
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ANN M. MARTIN, APPELLEE, Vv. C. ©. ABBOTT ET AL., IM- 
PLEADED WITH Don L. LOVE, INTERVENER, APPELLANT. 


FiLeD JUNE 9, 1904. No. 18,421, 


1. Purchaser Pending Suit. One who purchases real estate from a 
defendant in an action brought to recover dower, after a decree 
of the district court in favor of such defendant and while the 
case is duly pending in this court on appeal, with actual notice 
of the plaintiff’s claim of dower, takes his title subject to such 
claim. 


ApreaL, In such a case, where no supersedeas bond is 
provided for by statute and none is filed, the decree appealed 
from will not protect a purchaser who takes the title with actual 
notice of its condition and of the pendency of the appeal. 


3. Decision Modified. Parker v. Courtnay, 28 Neb. 605, is modified in 
so far as it seems to conflict with the opinion herein. 


APPEAL from the district court for Lancaster county: 
Epwarb P. HoLMEs, JUDGE. Affirmed. 


Ricketts & Ricketts, for appellant. 
Strode & Strode, contra. 


BARNES, J. 


The appellee, Ann M. Martin, began an action in the dis- 
trict court for Lancaster county in 1896 to recover dower 
in certain real estate in said county. C. CG. Abbott and 
Flora M. Abbott, his wife, who then were the owners of 
the land, were made defendants. Issues were made up and 
a trial had, and on the Ist day of April, 1897, the court 
rendered a judgment by which it was decreed that Mrs. 
Martin had no dower interest therein. She thereupon ap- 
pealed to this court, where the judgment of the district 
court was reversed. After the cause had been remanded, 
and on the 7th day of February, 1902, the appellant, Don 
L. Love, filed a petition of intervention in the case alleg- 
ing that he became the owner of the tract of land in which 
the plaintiff claimed a dower interest, by a conveyance 
from Abbott on the 18th day of September 1901. He 
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further alleged that at the time of his purchase, the appeal 
was pending in the supreme court; that no supersedeas 
bond had been filed by Mrs. Martin pending the appeal, 
and that the decree of the district court quieting title in 
Abbott was therefore in full force and effect; that he was a 
bona fide purchaser, and that he relied upon the decree, 
and prayed that his title be quieted as against said dower 
interest. Mrs. Martin answered this petition in tmterven- 
tion alleging the facts as to the bringing of the suit in 
the district court, the decree therein, her appeal to the su- 
preme court and the finding and decree thereof, and alleg- 
ing further that the intervener and defendant are estopped 
by the judgment and decree of the supreme court from 
questioning her right to dower in the premises. The cause 
was tried in the district court upon the petition in inter- 
vention, and the answer, where the findings and decree 
were in favor of Mrs. Martin and against the intervener, 
Love, and he appealed. 

It appears that appellant purchased quite a large tract 
of land from Abbott, the defendant in the suit, of which the 
land in controversy is but asmall portion. It also appears 
from the evidence that at the time he purchased the prem- 
ises, he was aware that the title to the land in question was 
in litigation, and that an appeal had been taken to the 
supreme court from the decree refusing Mrs. Martin dower 
therein. Love insists that the judgment of the district 
court quieting the title in Abbott, and declaring Mrs. Mar. 
tin foreclosed of all right, title, interest, dower or claim in 
and to the property, was a final judgment upon which he 
had a right to rely; that no supersedeas bond having been 
executed by her, any subsequent proceedings in the su- 
preme court by which the decree might be reversed, modi- 
fied or vacated, could not interfere with the rights which he 
had obtained by reason of his purchase while the decree 
was in full foree. On the other hand, Mrs. Martin takes 
the position that no supersedeas bond was required or pro- 
vided for by the statute; that it was unnecessary for her 
to give such a bond, and that consequently a purchaser 


Vou. 72] JANUARY TERM, 1904. 91 


Martin v. Abbott. 


from Abbott with actual notice of the pendency of her ap. 
peal, was in no better position than Abbott himself, and 
took the title subject to all the contingencies which might 
befall him as to the vacation, modification or reversal of the 
decree. . 

It appears that this is not a case where the appellant 
obtained title to the real estate in question at a judicial 
sale, or under any order, judgment or decree of a court. 
The facts are that he purchased ‘the land from a litigant, 
a party to a pending suit, in which the title was the matter 
in controversy ; and, although there had been a decree ren- 
dered in the district court in favor of bis grantor, yet he 
had full knowledge of all of the facts, and actual notice 
that an appeal had been taken to the supreme court, and 
that the case was there pending and undetermined. 

An appeal to this court in a suit in equity brings the 
case here for trial upon the merits de novo. If this be 
true, as Soon as Mrs. Martin perfected her appeal the case 
was then pending in this court, and it thus appears that 
the appellant acquired his title during the pendency of the 
suit. 

Actual notice that there is an action pending affecting 
the title to real estate is as effective as the filing of the 
statutory notice of lis pendens. Sampson v. Ohleyer, 22 
Cal. 200; Sharp v. Lumley, 34 Cal. 611. The purpose of 
the lis pendens statute is to make the filing of a paper 
with the proper officer take the place of actual notice, and 
the provisions of the statute do not render actual notice 
any less effective. When Love bought the premises 
pending the appeal he took the same with his eyes open; 
he obtained the title clothed with no greater rights than 
his grantor, and took the same subject to the contingency of 
an adverse decision in this court. In Clark v. Charles, 55 
Neb. 202, it was held, that “A purchaser of real estate, 
during the pendency of a suit for its partition, from a 
party to such suit, is as much bound by the disposition 
made of the real estate by the decree rendered in such an 
action as his grantor.” 
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One “who purchases property pending a suit in which the 
title to it is involved, takes it subject to the judgment or 
decree that may be passed in such suit against the person 
from whom he purchases.” 2 Black, Judgments (2d ed.), 
sec. 550; Murray v. Ballou, 1 Johns. Ch. (N. Y.) 565; Lin- 
coln Rapid Transit Co. v. Rundle, 34 Neb. 559. 

The case of Hollister rv. Mann, 40 Neb. 572, throws some 
light on this question. That was a case where the title to 
real] estate had been obtained from a purchaser at a judicial 
sale, which sale was afterwards vacated and a resale 
ordered. We held therein that the purchaser having 
bought without notice of any proceedings to sect aside the 
sale, was protected. But it is said in the opinion: 

“Tf there had been pending a motion to set aside the sale 
and confirmation before the purchaser thereunder had 
parted with his title, a question very different from that 
under consideration would have been presented. In such 
a case there would have been pending a motion upon con- 
sideration of which it might reasonably be anticipated that 
the sale and confirmation would be set aside.” In the case 
at bar, when Love bought he might have reasonably antici- 
pated that the decree in favor of his grantor might be set 
aside by this court. By the appeal the action was still 
pending; he bought pendente lite, and his title was affected 
with all the imperfections of the title of his grantor. 

We have not overlooked the case of Parker v. Courtnay. 
28 Neb. 605. In that case one of the litigants, in whose 
favor the district court had rendered a decree, sold the 
premises to a third party pending an appeal therefrom. 
Such third party sold and conveyed the premises to the ap- 
pellant, Parker, who paid full value therefor, and took his 
title without any notice, actual or constructive, of the litiga- 
tion in relation thereto, or the pendency of the appeal. It 
would seem, therefore, that the cases are fairly dintinguish- 
able. -But inasmuch as they seem to be in conflict, the 
opinion in that case is modified to conform to the rule an- 
nounced herein. 

The statute makes no provision for a supersedeas bond 
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in a case like the one at bar. And therefore we think 
the failure to file such a bond is no protection to one who 
purchases the property from a litigant with actual notice 
of the pendency of the suit in which the title thereto is in 
question. We are unwilling to sanction a rule which will 
permit a party to a pending action to convey the real estate 
which is the subject of the litigation to another, who takes 
it with full knowledge and actual notice of the pendency of 
the suit, and thus deprive the court of its power to adminis- 
ter justice between the parties. 

For the foregoing reasons, the judgment of the district 
court is right, and is 

AFFIRMED. 


Cass County v. Sarpy COUNTY.* 
Fitzep June 9, 1904. No. 12,183. 


Counties: Bripce Reprarrs: ACTION: DEFENSE. When a county has re- 
fused, upon request, to participate with an adjoining county in 
repairing a bridge over a stream forming part of the boundary 
line between them, and the latter county has performed the 
work at its separate expense, it is not a defense to an action 
for contribution under the statute, that the plaintiff county, in 
procuring the repairs to be made, proceeded in an irregular or 
illegal manner with respect to obligating itself to pay for them, 
provided it did in fact become so obligated. 


Error to the district court for Sarpy county: BENJAMIN 
S. BAKER, JupGre. Rehearing denied. 


Jesse L, Root, for plaintiff in error. 
William R. Patrick and Wright & Stout, contra. 


AMES, C. 

This is an application for a third rehearing in this case, 
and is founded upon two assumptions: First, that the 

* See former opinions, 63 Neb. 813; 66 Neb. 473, 476. 
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last opinion herein misinterprets the opinion of this court 
in Clark v. County of Lancaster, 69 Neb. 717. Such, how- 
ever, is not the understanding of the author of the latter 
document, who actively participated in the last disposition 
of this case and who gave it his very careful consideration. 
Counsel for Sarpy county overlook the fact that although 
it was held in the Clark case that the contract with 
Sheeley was void because of the absence of prescribed 
statutory conditions authorizing its execution on the part 
of the county, yet it was not only held that equity would 
not enjoin the further prosecution of the work under the 
uncompleted agreement or the prosecution by the con- 
tractor of his claim for compensation for the work and 
materials actually done and furnished in the premises, 
but this court went a step further and not only stated 
an account between the parties respecting the transaction, 
but as a result thereof rendered an affirmative judgment 
for nearly $11,000 in favor of the contractor and against 
the county. It can be of no practical significance whether 
the claim thus upheld is denominated legal or equitable. 
In any view, it was held that the county was under an 
obligation for its payment which the court would and 
did enforce by its judgment, and the unavoidable infer- 
ence is that if the suit in equity had not been begun and 
the contractor’s suit at law had not been restrained but 
had been prosecuted to judgment for that amount, that 
judgment would not have been disturbed by the court 
because of the “illegality” of the claim upon which it 
would have been founded. 

It is thus evident that the major premise of the opin- 
ion of November 5 last in this case is a legitimate inter- 
pretation of the opinion in the Clark case, and that Cass 
county was obligated to the contractor to pay the reason- 
able value of the repairs to the bridge in question. 
Whether such obligation was legal or equitable, we cannot 
think is a material question. 

Secondly, it is argued that Cass county was authorized 
to make the repairs, if at all, merely as the agent of 
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Sarpy county, and that its agency was special and its 
authority limited by the statute, and that having exceeded 
its authority by making the repairs in the absence of funds 
of its own applicable to that purpose, it failed to bind 
its principal by so doing. We had supposed that our for- 
mer opinions, especially the last of them, had made it 
sufficiently plain that in our opinion the relation of prin- 
cipal and agent is not analogous to a case of this kind. 
The powers of Cass county, in the premises, are derived 
directly from the statute. It was authorized to perform 
i specified public work, in conjunction with Sarpy county, 
if the latter would consent to participate therein, but 
without such participation, if consent should be refused. 
Counsel was requested and refused, and this fact, as we 
cndeavored to explain in our last opinion, set Cass county. 
free to act in all respects as though the bridge had lain 
wholly within her own territory. Whether her fiscal affairs 
were such as to justify the expense, or whether her 
county board were exceeding their authority to obligate 
her own taxpayers were matters which her own citizens 
had alone the right to inquire into. The fact that Sarpy 
county could not be bound for contribution unless she 
had been requested to participate in the creation of the 
work, did not confer upon her authorities the right to 
supervise the internal affairs of Cass county, or to com- 
plain that the officials of the latter county were conduct- 
ing their business in an irregular or illegal manner. 

It is therefore recommended that the motion for a re- 
hearing be overruled. 


OLDHAM, C., concurs. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the motion for a rehearing be 
overruled. 

REHEARING DENIED. 
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W. S. GILLMAN, APPELLANT, V. FRANK TOPINKA ET AL., 
APPELLEES. 


FiLep June 9, 1904. No. 13,480. 


APPEAL from the district court for Box Butte county: 
JAMES J. HARRINGTON, JUDGE. Jteversed with dircctions. 


wR. C. Noleman and W. G. Simonson, for appellant. 


AMES, C. 


This is an action to foreclose a real estate mortgage, 
begun by the usual petition and due service of process. 
The mortgagors made default; but another defendant, 
who claimed some interest in the premises—the record 
does not disclose what—appcared and moved to dismiss 
the action, for the alleged reason that the subject matter 
of it had been previously adjudicated between parties other 
than those to this suit. No answer or other pleading was 
filed. The court sustained the motion and rendered a 
judgment of dismissal. The plaintiff appeals. There is no 
appearance for the appellee or appellees in this court. 

It is recommended that the judgment of the district 
court be reversed and the cause remanded, with instrue- 
tions to render a decree as prayed in the petition, unless 
a defense shall be established by pleadings and proofs. 


Lerron and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be reversed and the cause remanded, with instruc- 
tions to render a decree as prayed in the petition, unless 
a defense shall be established by pleadings and proofs. 


REVERSED. 
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JEROME B. PARROTT V. JOHN W. MCDONALD ET AL. 
Frrep June 9, 1904. No. 13,550. 


Sheriff: Action ror Damaces. A plaintiff can not recover damages 
from a sheriff, on account of negligence by which an attempted 
levy of a writ was rendered ineffectual, if he has contributed to 
the result by his own negligence or by that of an attorney whom 
he has employed to supervise the procedure. 


Error to the district court for Douglas county: JAcoB 
FAWCETT, JupGE. Affirmed. 


Lysle I. Abbott and Dan J. Riley, for plaintiff in error. 
Byron G. Burbank, contra. 


AMES, C. 


George W. Ames, formerly a resident of Omaha, became 
insolvent, and finally left the state somewhat suddenly on 
a Saturday night. He was indebted to the plaintiff Par- 
rott in a considerable sum of money and was the owner of 
a large number of city lots of small individual value. 
Parrott employed an attorney, and, in company with him 
and a deputy sheriff, spent the greater part of Sunday 
afternoon and evening in the preparation of papers for 
the beginning of an attachment suit, and in making copies 
of the writ to be posted on the lots at the time of the levy. 
In the course of the evening the deputy told Parrott that 
the law required that the levy should be made in the 
presence of two residents of the county and the latter pro- 
cured promises of the attendance of two such persons 
living in the neighborhood. The writ was procured to 
be issued shortly after midnight, and the plaintiff and 
deputy started out in a carriage to go to the lots and make 
the levy. The attorney was also in the carriage, but did 
not intend to go, and did not go, the entire distance. One 
of the witnesses was expected to be found, and was found, 
at the site of some of the lots, the other resided on the 

10 


98 NEBRASKA REPORTS. [Vou. 72 


Parrott y. McDonald. 


side of the route of travel and was expected to be taken 
up on the way. At a proper place Parrott proposed to 
turn and drive along an intersecting street for this pur- 
pose, but the deputy told him it was unnecessary to do 
so and he desisted. Before arriving at the lots, the at- 
torney left the carriage at his home, and did not rejoin the 
party that night. Levies were attempted to be made on 
all of the lots, and a copy of the writ was posted on each 
of them by the deputy in the presence of Parrott and one 
other person only. On the morning of the same day, 
which was the 6th of April, the party returned to the 
court house. Plaintiff did not go to the sheriff’s office, 
but on the same day he saw his attorney and talked with 
him about the matter and the deputy made an appraise- 
ment of the lots, substituting another person in the place 
of the plaintiff as one of the appraisers, but at the sugges- 
tion of whom, if any one, is not known. The statute re- 
quires the appraisement ‘to be made by persons witnessing 
the levy. The writ was not returned into court until the 
18th, but it is impossible to infer that the plaintiff and 
his attorney were not at all times fully cognizant of all 
the circumstances and that the latter at least, and prob- 
ably the former also, was fully aware of the irregularity, 
if not illegality of the procedure. On the 1ith of the 
month, five days after the attempted levy, Ames incumb- 
ered the property for more than its value to third parties. 

An order of the district court overruling a motion to 
dissolve the attachment because of the foregoing circum- 
stances was reversed by this court and the lien of the 
attachment failed, or rather was held never to have 
existed. Ames was adjudged a bankrupt at his then resi- 
dence in New York, the suit was dismissed and the claim 
of the plaintiff lost. This is a suit on the bond of the 
sheriff to recover damages on account of the negligence of 
his deputy. It is not alleged that there was any lack of 
good faith. The district court instructed a verdict for 
ine c foident and the plaintiff prosecutes error. The de- 
fendant relies upon the foregoing facts, which are not in 
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dispute, and invokes the law of estoppel. But we are 
ignorant of any principle of estoppel applicable to the 
case and there is, apparently, some danger of that doc- 
trine bevoniing debilitated from overwork. 

There is no direct or positive evidence, nor anything 
from which it can be inferred, that the plaintiff said or 
did anything calculated to influence or which did influ- 
ence the conduct of the deputy. If there were any malign 
influences at work between the two, they apparently oper- 
ated in an opposite direction. But the action is for negli- 
gence, and it seems to us that the familiar rules of law 
relative to contributory negligence are not without per- 
tinency. It is likely enough that the plaintiff, being “a 
layman,” was justified in deferring to the supposed supe- 
rior knowledge of the deputy, and in following the course 
which the latter chose to take with reference to the sery- 
ice of the process in his charge, but as much cannot be 
said for the attorney who was the agent of the plaintiff 
and who had general supervisicn of the proccedings in his 
vehalf. He knew the course that was being adopted on 
the night of the levy, and knew or ought to have known 
on the following day what had been done in this regard 
and what was about to be done with reference to the ap- 
praisement and the return of the writ. 

Five days intervened before the making of the volun- 
tary incumbrances by Ames, during which the mistake 
might have been corrected and during which there was 
abundant opportunity for consultation between attorney 
..nd client, and enough had occurred to excite the vigileuce 
of the plaintiff to take counsel concerning the contradic- 
tory advice of the deputy. As a matter of fact the ques- 
tion of law involved was not free from doubt, as is evi- 
denced by the ruling of the learned district judge upon 
the motion to discharge the attachment, and the elaborate 
opinion by which it was found necessary to dispose of the 
inquiry in this court. On the whole, we conclude that the 
plaintiff and his attorney contributed at least equally 
with the deputy to the mistake by which the attemn’: | 
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levy was rendered ineffectual, and to the omission to pro- 
cure a new levy before the lots were placed beyond reach, 
and we recommend therefore that the judgment of the dis- 
trict. court be affirmed. 


Lerron and OLbHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 


court be ° 
AFFIRMED. 


AMERICAN RADIATOR COMPANY V. THE AMERICAN Bonp- 
ING & Trust COMPANY. 
N. O. NELSON MANUPACTURING COMPANY vy. THE AMERI- 
CAN Bonping & TRUST COMPANY. 
FILtep JuNE 9, 1904. Nos. 13,522, 13,523. 


1, Contractor’s Bond: Construction. A bond given by a contractor 
for the erection of a public building in this state, conditioned 
for the payment of laborers and material men, derives no ob- 
ligatory force from the statute as respects the latter subject, and, 
as to it, is to be treated, at most, as a common law obligation. 


2.——-—: Variprry. An instrument, which by recitals upon its face 
purports to be the joint obligation of one as principal and another 
as surety and to require execution by both, and which the former, 
in violation of the instructions and without the knowledge or 
subsequent ratification of the latter, delivers to the obligee with- 
out having signed it, is void. 


Error to the district court for Lancaster county: 
Epwarp P. HoLMES, JUDGE. Affirmed. 


S. L. Geisthardt and Mockett & Polk, for plaintiffs in 
error. 


Strode & Strode, contra. 
AMES, C. 


These two cases being identical in all essential respects 
were consolidated for the purposes of briefs and argu- 
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ments, and were submitted together and will be decided 
by a single opinion. 

In October, 1899, the board of public lands and build- 

ings entered into a written contract with one C. F. Bar- 
ras, by which the latter undertook the construction of a 
building for state purposes. The contract contained the 
following covenant: 
_ “And the said first parties agree to give to the state 
of Nebraska a good and sufficient bond in the sum of 
$10,000, executed by an approved surety company, con- 
ditioned for the faithful performance of this contract, and 
also conditioned for the payment of all labor and material 
used in the erection of said building.” 

A statute in force at the time required the board in 
such cases to take from the contractor a bond conditioned 
“for the payment of all laborers and mechanics, for labor 
that shall be performed” pursuant to the contract, but 
inade no provision concerning the material to be fur- 
nished thereunder, nor reference to any persons other 
than those above mentioned. Barras made a written ap- 
plication to the defendant in error, also defendant below, 
to execute a bond as required by the contract, and under- 
taking to indemnify it for loss or damages, if any, oc- 
casioned by so doing. The defendant, for a consideration, 
complied with the request, the instrument purporting by 
recitals upon its face to be the joint obligation of Barras 
as principal and the defendant as surety. The defendant, 
after executing it, delivered it to Barras with instructions 
to sign it and tender it to the board. He delivered it to 
the board without his signature, and the latter accepted 
and approved of it in that condition. Barras performed 
his contract, and, in the accomplishment of that end, sub- 
let the heating and plumbing apparatus requisite therefor 
to one H. H. Gaffey. Gaffey performed his sub-contract 
and purchased the material used in so doing from the 
plaintiffs in error. The board accepted the building and 
settled with and satisfied Barras, and the latter did the 
‘ke with Gaffey, but Gaffey has not paid the plaintiffs in 
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error or either of them. This suit is upon the bond to re- 
cover for the heating and plumbing matcrials above men- 
tioned. Judgments of the district court for the defend- 
ants are sought to be reversed by these proceedings. That 
court found, in substance, correctly, as we think, that 
there is no evidence that the plaintiffs sold the material to 
xaifey with especial intent or view to its use in the build- 
ing in question, but that presumably the sales were made 
solely upon faith in and reliance upon his individual 
credit and responsibility, and that, at the times of the 
tinal payments by the board to Barras and by the latter to 
Gaffey, neither that body nor Barras had been notified or 
had any knowledge that there was any sum due or unpaid 
for the materials or any of them on account of which the 
actions were brought. The relevancy and materiality of 
these findings, as well as of the fact that the defendant 
was in like ignorance, are disputed, and may be doubted, 
except in so far as they have a bearing upon the question 
whether the materials were furnished with a view and 
purpose that they should be used in the construction of 
this building. And this question is itself unimportant, 
unless it shall be determined that the mechanics’ lien law 
governs or in some way affects the rights of the parties. 
But in that case, the question having been answered in 
the negative, the point is not advantageous to the plain- 
tiffs. We are, however, unable to see that the mechanics’ 
lien law is applicable in any way to this transaction, and 
we will not pursue the subject further. Beyond _ this, 
these findings may be regarded as evidence of laches, but 
whether they are enough such to defeat an otherwise 
sufficient cause of action need not be decided. 

If the instrument in suit is not invalid for lack of due 
execution, it derives no obligatory force from the statute 
in so far as it makes reference to material to be used in 
the erection of the building. Fidelity & Deposit Co. v. 
Parkinson, 68 Neb. 319; Huck & Co. v. Gaylord, 50 Tex. 
578; UeCluskey v. Cromwell, 11 N. Y. 5938; Kieldsen v. 
Wilson, T7 Mich. 45, 48 N. W. 1054. 
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So far as this subject matter is concerned, the bond can, 
we think, be regarded as no more than a common law obli- 
gation. The instrument named Barras, the contractor, as 
principal, and is conditioned “that if said principal shall 
well, truly and faithfully comply with all the terms, cov- 
enants and conditions of said contract on his part to be 
kept and performed according to its tenor, and shall pay 
for all labor and material used, then this obligation is 
to be null and void.” It cannot be successfully disputed — 
that Barras fulfilled this condition literally. It is disputed 
whether Barras’s sub-contract with Gaffey was not in vio- 
lation of his contract with the state, and if it was not 
therefore itself void and a forfeiture of the latter. But we 
cannot understand how that is a matter which concerns 
the plaintiffs in these actions. The state, at any rate, did 
not see fit to enforce a forfeiture, and Barras, by the 
means mentioned, became the owner of the materials used 
in constructing the building and paid for them in good 
faith and without knowledge or notice that the person 
from whom he acquired them had not done likewise; and 
this was all that the bond or his contract required of him. 

The foregoing conclusion suffices to dispose of the case, 
but another question was strenuously litigated and ought, 
perhaps, to be decided. The bond was entrusted by the 
defendant to Barras as its agent, with instructions to 
affix to it his own signature and deliver it to the board 
and not to deliver it otherwise. He was an agent there- 
fore for a special purpose and with limited authority. The 
limitation was expressed in the plainest and most un- 
equivocal terms on the face of the instrument itself, which 
recites its execution by himself as principal and by the 
defendant as surety for him only. The obligee is con- 
clusively presumed to have read the instrument and to 
have known that the delivery by Barras was in excess of 
his powers as agent. It does not appear that the defend- 
ant was ever made aware of that fact until the beginning 
of these actions. According to a long settled rule of this 
court the instrument, therefore, never became a contract 
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by the defendant. United States Fidelity & Guaranty Co. 
v. Ridgley, 70 Neb. 622, and cases there cited. See also 
Cutler v. Roberts, 7 Neb. 4; Mullen v. Morris, 43 Neb. 596; 
Middleboro Nat. Bank v. Richards, 55 Neb. 682, and the 
same rule applies to a statutory bond. Bollman v. Pase- 
walk, 22 Neb. 761; Gray v. School District, 35 Neb, 438. 

It is contended that the reason for this rule fails in the 
case at bar because the principal had given the surety a 
separate contract of indemnity, but the argument is, we 
think, not good. The indemnity was for the giving of a 
bond upon which Barras should be bound as principal. 
Such a bond was never given. It is a matter of indilfer- 
ence whether the surety’s reasons for requiring the prin- 
cipal to be bound upon the instrument were good or 
bad, or were for his advantage or not. It had a right to 
prescribe such conditions as it saw fit, and to become 
bound, if at all, only in such manner as it chose. The 
condition, however, was for its advantage. Had Barras 
signed the instrument, the defendant would have been 
_ entitled to have him made a party to any suit upon it, and, 
in case of recovery in such suit, to have his property first 
exhausted for the satisfaction of the judgment, and in 
case of payment by itself, to have the right of exoneration 
determined and the amount thereof ascertained without 
the expense, delay and uncertainty of a suit upon another 
contract. Note in 90 Am. St. Rep. (state of Ramsay v. 
People) at page 193. 

For both the foregoing reasons, therefore, it is recom- 
mended that the judgments of the district court be af- 
firmed. 


Lrerron and OLDHAM, C C., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgments of the district 
court be 

AFFIRMED. 
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JOHN F. NEAL ET AL. V. WILLIAM VANSICKLE ET AL. 
Fritep June 9, 1904. No. 13,592. 


1. Drainage: ConsriruTionaAL Law. The drainage and reclamation of 
large tracts of swamp and overflowed or submerged lands is a 
matter of general public utility and concern, for which the leg- 
islature may provide by the creation of local administrative or- 


ganizations or political corporations. 


2. Assessments upon private property to defray the cost of local im- 
provements are void if in excess of the benefits conferred, or if 
levied without notice to persons upon whose property they are 
imposed, or affording them an opportunity to be heard. 


Error to the district court for Nemaha county: JOHN 
S. STULL, Jupex. Reversed. 


Neal & Quackenbush, for plaintiffs in error. 
Edgar Ferneau, contra. 


AMES, C. 


In 190% the legislature passed an act, chapter 116 of the 
laws, sections 1-19, article IV, chapter 89 of the Compiled 
Statutes (Annotated Statutes, 5561-5579), the purpose of 
which is expressed in its title as follows: 

‘“An act to provide for the formation of drainage dis- 
tricts; for the reclamation and protection of swamp, over- 
flowed, or submerged lands; to provide for the acquirement 
of rights of way, easements and franchises, or other prop- 
erty necessary to carry out the purposes of this act; to 
prescribe the course of procedure to be followed to ac- 
complish such object; and to prescribe a penalty for the 
wilful and malicious injury or interference with the rights 
or property of said districts.” 

Pursuant to this act, thirteen persons owning contigu- 
ous tracts of land in Nemaha and Otoe counties, aggre- 
gating nearly 4,000 acres, joined in the execution of 
articles of association for the creation of a drainage dis- 
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trict including said lands and also a large number of other 
tracts in said counties, the owners of which refused to 
join in such association. The articles thus adopted were 
filed as the act prescribes and presented to the district 
court for Nemaha county together with a prayer for an 
order or judgment establishing the association as a public 
corporation of the state in conformity to said act. It is 
not disputed that the entire procedure, including service 
of process upon the nonconsenting landowners, was in 
all respects such as is prescribed by sections 1 and 2 of the 
act for obtaining the judgment prayed for. Various ob- 
jections were made by the persons refusing consent, but 
all united in one contention, namely, that the act men- 
tioned is unconstitutional and void, and solely in consid- 
eration thereof the court dismissed the application. The 
moving parties bring the proceeding to this court by peti- 
tion in error. 

The record thus presents primarily and directly but 
two questions, namely, whether the drainage of large 
tracts, swamp and overflowed or submerged lands, is a 
subject of such public and general interest that the legis- 
lature may provide for it by general enactment, and, if 
so, whether such provision may include the creation of 
local political organizations to serve as agencies for the 
accomplishment of the desired end. If these questions are 
answered in the affirmative, it must, we think, be conceded 
that the method of creation or organization is a matter 
purely and exclusively of legislative discretion with which 
the courts have no power to intermeddle. It will not be 
contended that the courts have the right to dictate how 
road districts or school districts or townships or coun- 
ties shall be created or organized, nor with what admin- 
istrative powers or functions they shall be endowed, 

1, obviously, what is true of them in this respect is trae 
of any other similar governmental agency that the leg- 
islature may see fit to call into being. The creation 
of such bodies is an act of sovereignty and _ the 
consent of the inhabitants, unless expressly re 


Vou. 72] JANUARY TERM, 1904. 107 


Neal v. Vansickle. 


quired by constitutional enactment, has never been 
thought to be requisite. That the districts contem- 
plated by the act are intended to be of a purely public 
and administrative character, is evident as well from the 
title as from the body of the law itself. Its officers are 
chosen by popular election and their powers, duties, com- 
pensation and terms of service are prescribed by the stat. 
ute, The sources of its income are predetermined as are 
also the uses to which it may be applied, and the county 
treasurer is made the custodian of its funds, and his dis- 
bursement of them regulated as in case of other public 
moneys. 

In our opinion, it is too late in the day to contend that 
the irrigation of arid lands, the straightening and im- 
provement of watercourses, the building of levees and the 
drainage of swamp and overflowed lands for the improve- 
ment of the health and comfort of the community, and the 
reclamation of waste places and the promotion of agri- 
‘uiture, ave not all and every of them subjects of gen- 
eral and public concern, the promotion and regulation of 
which are among the most important of governmental 
powers, duties and functions. Authorities to this effect 
are numerous, and of the highest character, and are so 
easily accessible that their recapitulation here would serve 
no useful purpose. They may be found collected in the 
opinion of the supreme court of Missouri in Mound City 
Land & Stock Co. v. Miller, 170 Mo. 240, 60 L. R. A. 190, 
and in an elaborate marginal note. We know of no re- 
cent authority to the contrary. The decision of this court 
in Jenal v. Green Island Draining Co., 12 Neb. 163, much 
relied upon by defendants in error, is not in conflict here- 
with. In that case, the body seeking to exercise the 
powers of eminent domain and of assessment and taxa- 
tion, was a private corporation having officers and func- 
tionaries of its own choosing, governed by rules and regu- 
lations of its own devising, and enjoying the free dispo- 
sition of its income. Such an organization is as unlike 
that now under discussion as can well be conceived of. 
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The foregoing conclusion, if sound, suffices for the dis- 
position of the present proceeding, because nothing is here 
involved but the question of the validity of an organiza- 
tion created in the manner prescribed by the act of 1908, 
and the decision of that question does not preclude a 
future inquiry into the validity of the powers conferred, 
or sought to be conferred upon it, or the legality of the 
methods prescribed or that shall be adopted for their 
exercise. A municipal corporation would not cease to 
exist because its charter attempted to confer upon it 
powers of assessment or taxation, or of eminent domain or 
of police regulation in violation of the constitution, hut 
its defects and insufficiencies in these respects would be 
supplied and remedied by subsequent legislation, and the 
same would be true, under like circumstances, of a dvain- 
age district. But, inasmuch as objection is made to the 
12th and 14th sections of the act, and inasmuch as these 
sections prescribe the sole means by which the organ- 
ization may obtain funds for the prosecution of its pur- 
poses, so that, if they were void, it would remain inani- 
mate until vitalized by new legislation, it is important 
that they receive present consideration. Of these sections 
the following are copies: 

“Sec. 12. As soon as said drainage district shall have 
been organized as aforesaid, and in order to defray the 
expenses for said topographical survey, the condemnation 
of any right of way, easement or franchise and construct- 
ing any ditch, drain, dyke or other works, maintain the 
same, and to pay such officers, servants and employees as 
are allowed compensation by law, the said board of super- 
visors may order the assessment of a tax, not exceeding 
fifty cents on each acre of land situate in said district to 
be benefited, Provided, that in apportioning the tax or 
assessment to be borne by each separate tract of land, due 
regard shall be had to the amount of benefit expected 
to accrue, proportionately, to such separate tract and 
shall be determined in the first instance by the drain 
commissioner and shall be equalized and approved by 
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the board of supervisors and not excluded by court, for 
each and every year, and until no further expenditure of 
money in that behalf shall be necessary; and whenever 
the said board of supervisors shall have, by resolution, 
ordered the assessment of a tax, the secretary of the board, 
under the seal of the district, shall cause a certified copy 
of said order describing each piece or parcel of land, right 
of way, road or property so benefited to be transmitted to 
the clerk of the county in which said drainage district 
shall be situated, and in case said drainage district shall 
be situated in two or more counties, then to the clerk of 
each county in which any portion of said district. may be 
situate; and the said tax shall be extended on the tax 
book of the county on the real estate to be benefited, 
situated in said district, in the same manner that other 
taxes are now extended, in a column under the heading 
of ‘drainage tax,’ and shall be collected by the treasurer of 
the county in which the real estate is situated on which 
the tax is levied.” 

“Sec. 14. The board of supervisors of any such dis- 
trict may, with the consent of the owners of not less than 
two-thirds of the whole number of acres in said district, 
given at an election held for that purpose at a time and 
place in said district to be fixed by such board, and upon 
notice for the same length of time and under an organiza- 
tion of the meeting the same as provided in case of the 
election of supervisors, borrow and issue bonds therefor 
upon the credit of said district, any sum not exceeding six 
dollars per acre upon all lands in said district, to be used in 
paying for right of way and in constructing the drainage 
works authorized in this act; such bonds shall bear not ex- 
ceeding six per cent. per annum, and shall not be sold for 
less than par. Upon negotiating any such loan, it shall 
be the duty of the board of supervisors to assess upon said 
district not exceeding fifty cents per acre in any one year, 
for the purpose of producing a sinking fund with which 
to pay the interest and principal of said bonds as it 
matures; and no such bonds shall be made to run for more 
than twenty years.” 
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Objection is made to section 12, because it does not 
prescribe notice to the landowners of the making of the 
assessment or of the time and place of its equal- 
ization by the board of supervisors. We think that 
the weight of reason and authority is that an assessment 
on account of local improvements which is required to be 
levied in proportion to benefits, is void if the property 
owner is not notified or afferded an opportunity to be 
heard. Stuart v. Palmer, T4 N. Y. 183; Thomas v. Gain, 
35 Mich. 155, 24 Am. Rep. 585; 2 Cooley, Taxation (2d 
ed.), 653-655. 

But it does net follow that the section in question is 
void. The board by whom the assessment is to be equal- 
ized and levied, is an elective deliberative body, to which 
is committed general supervision of the affairs of the 
district. It necessarily has implied power to prescribe 
rules and regulations for its own conduct and the transac- 
tion of business in its charge, in conformity to whatever 
rules and principles of law are applicable thereto, includ- 
ing provisions for notice of the time and place of their 
sittings as a board of equalization and the manner in 
which interested persons shall be afforded an opportunity 
to be heard. The fact that the assessment is to be made 
in anticipation of benefits to be dervied from a definitely 
described public work, thereafter to be constructed, is not 
in our opinion fatal, although the legislative wisdom of 
such a policy may be doubted. 

There is more serious objection to section 14. It must 
be regarded as the settled law of this state that assess- 
ments to defray the cost of local improvements must not 
exceed the value of the benefits conferred upon the prop- 
erty affected. Hanscom v. City of Omaha, 11 Neb. 37; 
Smith v. City of Omaha, 49 Neb. 888; Cain v. City of 
Omaha, 42 Neb. 120. 

The district has no power of poneeal taxation and no 
means of acquiring revenues except from assessments of 
this character. This section purports to empower it to 
incur a debt equal to six dollars upon every acre of land 
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within its limits. It may well happen that none of the. 
land will be benefited to exceed that sum or even by so 
much, and that the greatcr part or all of it may be bene- 
fited very much less. In order to meet its obligations in 
such a case it would be indispensable that some or all of 
the land should be taxed in excess of the limitation pre- 
scribed in the foregoing decisions. In view of this fact, 
the section evidently contemplates what counsel calls a 
“level assessincnt” of fifty cents an acre annually on all the 
lands in the district, without apportionment with respect 
to benefits, for the purpose of paying the principal and in- 
terest of the proposed bonds. Both such obligations and 
such a tax would be in excess of the powers which the 
legislature may constitutionally grant to the district and 
would be void, and we are of the opinion, therefore, that 
this section of the statute is also void. Besides this, the 
scheme proposed is an indirect method of farming out or 
selling the public revenues in anticipation of their collec- 
tion, a practice that has been productive of intolerable 
evils whenever and wherever adopted. But section 14 is 
not an indispensable or essential feature of the act, and it 
may be stricken out without defeating its principal objects 
or seriously impairing the efficiency of the organization. 
Its elimination will, at most, delay somewhat the active 
prosecution of the intended improvements and the legis- 
lature may be applied to for additional powers if they 
shall be thought to be needed. 

It is recommended that the judgment of the district 
court be reversed and the cause remanded for further pro- 
ceedings. 


Lerron and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be reversed and the cause remanded for further 
proceedings. 

REVERSED. 
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AACHEN & MunicH Firp INSURANCE COMPANY ET AL. V. 
Ciry oF OMAHA ET AL. 


Freep June 9, 1904. No. 13,616. 


ORIGINAL action to cancel municipal taxes. Dismissed. 
Greene, Breckenridge & Kinsler, for plaintiffs. 
CO. C. Wright, contra. 


AMES, C. 


This is an original action in this court; the ob‘ect and 
prayer of the petition in which is to procure a judgment 
of this court canceling and annulling certain alleged levies 
of taxes by the mayor and council of the city of Omaha 
against or upon certain insurance companies doing busi- 
ness in that city, on the ground that the asssessments 
upon which the levy was made are void. In our opinion, 
the subject matter is not within the jurisdiction of this 
court. By section 2, article VI of the constitution, this 
court is given original jurisdiction of only “cases relating 
to the revenue, civil cases in which the state shall be a 
party, mandamus, quo’ warranto, habeas corpus,” etc. 
Evidently the word revenue as here used has no reference 
to the revenues of municipal corporations, but to those only 
which are required for the purposes of general state ad- 
ministration. 

We recommend, therefore, that the action be dismissed 
at the costs of the plaintiffs. 


LeEtTron and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the action be dismissed at the 
costs of the plaintiffs. 

DISMISSED. 
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PROVIDENT SAVINGS Lire ASSURANCE SOCIETY V. CITY OF 
OMAHA ET AL. 


Frrep June 9, 1904. No. 13,615. 


ORIGINAL action to cancel municipal taxes. Dismissed. 


John J. Sullivan, Montgomery & Hall and Greene, 
Breckenridge & Kinsler, for plaintiff. 


C. C. Wright, contra. 


AMES, C. 


This case differs from that of Aachen & Munich Fire 
Ins. Co. v. City of Omaha, ante, p. 112, only in the cir- 
cumstance that the plaintiff is a life insurance company 
instead of a fire insurance company. It is unnecessary to 
repeat our reasons for recommending that the action be 
dismissed at the costs of the plaintiff. 


LETTON and OLDHAM, CC., concur. 
By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the action be dismissed at the 


costs of the plaintiff. 
DISMISSED. 


11 
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CHICAGO, BURLINGTON and QUINCY RAILROAD COMPANY 
v. LEWIS RUSSELL. 


Fitep Jung 9, 1904. No. 13,520. 


1. Infants: NEGLIGENCE: QuEsTION FoR Jury. No arbitrary rule can 
be established to fix the time at which a child, during its minor- 
ity, may be declared wholly capable or incapable of understanding 
and avoiding dangers to be encountered upon railroad tracks. 
Ordinarily, such question is one of fact for the jury. 


2. Injury: Evmence. Where a freight train is stopped across a village 
street and sidewalk near the depot for the period of 20 or 30 
minutes, and there is an opening of 2 feet between the hind car 
of the freight train and a stationary car on the side track, about 
15 feet from the sidewalk, in an action for injuries sustained 
while passing through this opening, it is proper to show that 
plaintiff saw others crossing through this opening ahead of him, 
and that it was the custom of the railroad company, for a long 
time prior thereto, to make openings of a similar character 
through freight trains similarly situated, for the purpose of 
showing a license or invitation of the railroad company to the 
public to pass through this opening. 


3. Negligence: QUESTION FoR Jury. Where the hind car of a freight 
train projects over and across a public crossing, and remains in 
this condition for a period of 20 or 30 minutes, and a large num- 
ber of people are at the depot, and, necessarily, pass around the 
rear end of the car in going to and from the depot, it is for the 
jury to determine whether it is actionable negligence for the 
railroad company to start its train with a backward motion, 
without giving a special warning before doing so. 


4, Evidence examined, and held sufficient to sustain the judgment of 
the trial court. 


Error to the district court for Richardson county: 
JOHN 8. STULL, JUDGE. Affirmed, 


Francis Martin, O. J. Weaver, J. W. Deweese and Frank 
EH. Béshop, for plaintiff in error. 


RK. Falloon, John Gagnon and C. Gillespie, contra. 
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OLDHAM, C. 


Rulo, Richardson county, Nebraska, is a town of about 
900 inhabitants, situated on the banks of the Missouri 
river, and traversed from east to west by the main line of 
the Chicago, Burlington & Quincy Railroad Company. 
The greater number of the inhabitants reside south of the 
tracks of such company. There are three side tracks and 
the main line track of this company on the north side 
and one side track called the “house track” on the south 
side of the depot. Third street runs north and south from 
the southern boundary of the town to the depot, and is 
one of the mainly traveled streets of the village. There is 
a sidewalk on the west side of this street leading imme- 
diately to the depot platforin, and cast of this sidewalk is 
the traveled street. At the time of the occurrence of the 
injury on which this cause of action is founded, there was 
a freight train consisting of an engine and ten or twelve 
cars in the yards at the station between 4 and 5 o’clock 
in the evening. This freight train, which was switching 
in the yards, left its caboose upon one of the tracks north 
of the depot, and backed in on the south or “house track” 
for the purpose of allowing two passenger trains, each 
going east, to proceed on the main track. When the 
freight train backed in on the “house track,” its hindmost 
car extended over and beyond the sidewalk on the west 
side of the street leading to the depot for a space of about 
fifteen feet, and the train then consisting of an engine and 
ten cars all coupled together completely blocked the pas- 
sage both on the street and the sidewalk leading to the 
depot. About two feet west of the hindmost car of the 
freight train was a string of seven or eight cars which had 
been previously backed in on this “house track” to an 
elevator west of the sidewalk, so that when the train stood 
in the position it occupied at the time of the injury, there 
was a space of about two feet between the rear car of the 
freight train and the foremost car in the string of cars 
remaining stationary on the track. The freight train re- 
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mained in this position for some twenty or thirty minutes 
during the time the passenger trains were arriving and de- 
parting over the main line track on the north side of the 
depot. 

Plaintiff, a boy twelve years of age, who brings this 
action by his next friend, came up the sidewalk on Third 
street from the south to go to the depot and from there 
to his home in the northwest portion of the village; and 
when he found the passage blocked on the sidewalk by 
the freight cars, according to the testimony offered on his 
behalf, he turned and went around the rear car attached 
to the freight train, and attempted to pass through the 
space between this car and the stationary car west of it, 
and while doing so, the freight train, in preparing to move 
forward to open the way, first slackened back, as one of 
the witnesses described it, for the purpose of loosening 
the brakes, and when it had done so, it caught the hand 
of plaintiff between the drawhead on the hindmost car 
of the freight train and the drawhead of the stationary 
car standing on the track, and inflicted a severe injury to 
plaintiff. 

The material allegations of negligence relied upon by 
plaintiff in his petition are as follows: 

“That plaintiff further alleges that on the 19th day 
of December, 1898, the said railroad company, through its 
agents and employees, had a freight train which stopped 
at said station on a side track for the purpose of allowing 
another train to pass. That the defendant railway com- 
pany at that time, negligently, wrongfully and unlawfully 
obstructed the usual public travel on Third street across 
said line at said station for about thirty or forty minutes 
with its freight train of cars. That persons going to and 
from said station on Third street objected to the unlawful 
closing of Third street, upon which objection, the defend- 
ant railway company disconnected and separated two of 
the cars of said freight train about two feet apart at or 
near the sidewalk of said street leading to said station, 
for the purpose of allowing the foot travelers to cross the 
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railway track of the defendant. Between the opening of 
said train, the travel, on invitation of defendant, was re- 
sumed at or near said sidewalk between the cars. That 
during the time said two cars of said train were discon- 
nected and separated and the travel was resumed on said 
sidetrack through the opening thus made, this minor 
plaintiff, a child of immature years, on said date and with- 
out fault on his part, started from the south side of said 
train on said line of travel to go home through said open- 
ing in said freight train, and while attempting to do so, 
the defendant railway company by its agents and em- 
ployees, without warning, negligently and wrongfully and 
without stationing a guard at said opening to warn the 
public passing through the opening of said train of cars 
when the opening in the cars would be closed, negligently, 
wickedly and violently, by means of the. engine attache 
to said train, closed the opening in said train of cars, 
catching the plaintiff between the drawheads of said de- 
tached portion of the train, severing the second finger of 
the right hand and violently throwing plaintiff to the 
ground.” 

Defendant’s answer was, in substance, a general denial 
and a plea of contributory negligence. On the issues thus 
joined, there was a trial.to a jury in the court below, 
a verdict for plaintiff for one thousand dollars, judgment 
on the verdict, and defendant railroad company brings 
error to this court. 

When the case was submitted to the jury, special find- 
ings of fact were returned at defendant’s request. These 
findings, we think, are all fully supported by the testi- 
mony, and are as follows: 

“1, Did the freight cars stand over and across the side- 
walk and wagon road when Lewis (plaintiff) came to 
them from the south? Answer, Yes. 

“2. Were the cars continuous and connected to each 
other from the sidewalk east to the engine? Answer, Yes. 

“3. Was there any open space left between the cars 
within the limits of the sidewalk? Answer, No. 
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“4. Was there any open space between the cars west of 
the sidewalk? Answer, Yes. 

“5. If there was an open space between the cars west of 
the sidewalk, was it caused by space accidentally left 
between the cars backed in and other cars standing on the 
house track? Answer, Yes. 

“6. If there was an open space, how far was it west of 
the sidewalk, and how wide was such space? Answer, 15 
feet west from sidewalk. Opening two feet. 

“7, Was Russell (plaintiff) hurt while trying to cross 
the track through such open space, or by attempting to 
cross under the train? Answer, Open space. 

“8. Was Lewis Russell (plaintiff) negligent in attempt- 
ing to cross the track while the cars were in his way? 
. Answer, No.” 

There is no complaint concerning the sufficiency of the 
testimony to support any of these findings except the last. 
With reference to this finding it is urged that, under all 
the testimony touching on the occurrence of the injury, 
plaintiff was clearly guilty of contributory negligence in 
attempting to pass between these two cars. With this 
contention, however, we cannot agree. While, as we shall 
presently point out, there was much material evidence 
offered by plaintiff wrongfully excluded by the trial court, 
yet, under the evidence admitted, we think the question of 
plaintiff’s negligence was properly one of fact for the 
jury. The evidence admitted tended to show, that there 
was an extraordinary crowd at the depot on the evening 
that the accident took place, because it was expected that 
the body of a soldier who had died in the Philippines would 
be returned to that place on one of the evening trains 
for burial, and on that account a large number of people 
congregated at the station. It was also in evidence that 
one other person had passed through the opening in which 
plaintiff was injured five or ten minutes before him, and 
it was undisputed that the crossing and street were blocked 
by the freight train for from twenty to thirty minutes 
before the injury was inflicted. Under this state of the 
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testimony, and in view of the fact that plaintiff was a 
boy of only twelve years of age and should not be charged 
with that high degree of caution which would be ex- 
pected of an adult in guarding against possible accidents 
at a railroad crossing, we think that the special finding 
of the jury on this question was supported by sufficient 
evidence. The authorities are uniform on the proposition, 
that no arbitrary rule can be established to fix the time 
at which a child, during its minority, may be declared 
wholly capable or incapable of understanding and avoid- 
ing dangers to be encountered upon railroad tracks. 
Burger v. Missouri P. R. Co., 112 Mo. 288, 20 8. W. 439; 
Western & A. R. Co. v. Young, 81 Ga. 397, 7 S. E. 912; 
Eswin v. St. Louis, [. M. & 8. R. Co., 96 Mo. 290; Plumley 
v. Birge, 124 Mass. 57; Mecibus v. Dodge, 38 Wis. 300; 
Cooper v. Lake Shore & M. 8S. R. Co., 66 Mich. 261, 33 N. 
W. 306. 

But now conceding, as we do, that each of these special] 
findings of fact are supported by competent evidence, 
was there and is there sufficient evidence in the record to 
sustain the allegation of plaintift’s petition as to de- 
fendant’s negligence occasioning the injury? Conceding 
as we must, that defendant was negligent in obstructing 
the sidewalk and crossing for the length of time which it 
did, there is another essential link in the chain of casu- 
alty between this negligent act in obstructing the side- 
walk and crossing and a legal liability for the injury in- 
flicted; and this link is the duty, if any, defendant owed 
plaintiff and the public to give them a special warning 
befove the train was started with a backward motion. 
There is no dispute as to the bell having been rung or the 
whistle blown before the train started; this warning, 
however, would not be sufficient notice to avoid liability 
for backing over a public crossing or closing an opening 
left near a public crossing through which the public had 
been invited by the action of defendant to pass. Burger v. 
Missouri P. R. Co., supra; Barkley v. Jlissourt P. R. Co., 
96 Mo. 367, 9 S. W. 763; Philadelphia, B. & W. RB. Co. v. 
Layer, 112 Pa. St. 414, 3 Atl. 874. 


120 NEBRASKA REPORTS. [Vou. 72 


Chicago, B. & Q. R. Co. vy. Russell. 


But the difficulty here arises in determining whether 
the evidence admitted by the lower court, in the case at 
bar, is sufficient to show that the defendant owed the 
duty of a special warning to plaintiff or anyone clse 
passing through the opening above referred to. When 
plaintiff testified in answer to a question of his counsel 
that he had seen others pass through this opening, his 
answer, on motion of counsel for defendant, was stricken 
out; plaintiff's counsel then offered to prove by plaintiff 
that he had seen others passing through this opening, 
and that for a long time it had been the custom of de 
fendant to make an opening between its freight cars on 
this particular track, for the purpose of allowing the pub- 
lic to pass through to the depot when the freight train was 
on the “house track.” This offer was denied, as were 
similar offers from other witnesses, so that ‘the only evi- 
dence admitted touching on this question was that of 
plaintiff, that he hinself attempted to pass through this 
opening when he was caught and injured, and by one other 
witness, who said that he had passed through the open- 
ing safely some eight or ten minutes before the injury oc- 
curred. 

It is in evidence, and found to be true by the jury in 
their answer to the fifth special finding, that this opening 
was left accidentally and not intentionally by the railroad 
company, so that, to charge defendant with the duty of 
giving a special warning to the public at this place before 
starting the train, even with a backward motion, we think 
it was necessary that proof should have been admitted 
tending to show an invitation to travel at and through the 
opening sufficient to charge the defendant’s agents with 
knowledge of such fact. That evidence of this nature is 
inaterial in cases of this character, is established by an 
unbroken line of authorities, some of which have already 
been cited herein on other questions involved in this con- 
troversy, and in addition to these may be cited, Atchison, 
T. € 8S. F. R. Co. v. Cross, 58 Kan, 424, 49 Pac. 599; 
Thurber v. Harlan B., M. & F. R. Co., 60 N. Y. 326. 
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The question then arises as to whether, notwithstanding 
the erroneous rulings of the district court on testimony 
otfered by plaintiff, there is still sufficient evidence in the 
record to show that the railroad company should have 
given a special warning to passersby at the rear end of its 
train before starting with a backward motion. It is in 
evidence that there was a large crowd at the depot just 
before the accident occurred, and that most of the travel 
to the depot was over the sidewalk, which was obstructed 
by the train of cars. It is undisputed that one car stooi 
over the sidewalk for about 20 or 30 minutes before the 
accident occurred. It is also in evidence that the mail 
carrier notified the conductor of the freight train, who was 
standing on the platform of the depot, to move the train 
from the crossing, so that the mail wagon could pass. It - 
was testified by the defendant’s witness Jackson, that he 
saw people passing through the opening between the cars 
before the plaintiff’s injury; that defendant's brakeman, 
Dentner, while passing along the line of freight cars a few 
minutes before the injury, saw the opening between the 

cars. 
' After considerable hesitation we have concluded, from 
this testimony, that there is sufficient evidence in the 
record to charge plaintiff with the duty of giving a special 
warning at the rear end of its train before putting it in 
motion with a backward movement. -It seems to us, in 
view of the special finding of the jury, that the case stands, 
so far as the liability of the defendant is concerned, as 
though there had been no cars on the sidetrack and de- 
fendant had merely backed one of its cars over the crossing 
for a distance of 15 feet and permitted it to remain there 
for 20 or 30 minutes when a large number of people were 
congregating at the depot, and necessarily passing back- 
ward and forward around the cars; and this, too, when 
the agents in charge of the train were in a position where 
they should and must have known of these surroundings. 
It seems clear, under the authorities heretofore cited, that 
defendant did owe a duty both to plaintiff and to the 
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public to give a warning before starting its train with a 
backward motion under such conditions. 

We therefore conclude that the evidence is sufficient to 
sustain the judgment, and, finding no reversible error in 
the record, we recommend that the judgment of the dis- 
trict court be affirmed. 


AMES, C., concurs. > 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


lARMERS & MERCHANTS INSURANCE COMPANY V. THOMAS 
EK. MICKEL. 


Frmep June 9, 1904. No. 18,541. 


1. Insurance: INSURABLE INTEREST. If the holder of an interest in 
property will suffer loss by its destruction, he may indemnify him- 
self therefrom by a contract of insurance. If, by the loss, the 
holder of the interest is deprived of the possession, enjoyment or 
profit of the property, or a security or lien resting thereon, or 
other certain benefits growing out of or depending upon it, 
he has an insurable interest. Following German Ins. Co. v. 
Hyman, 34 Neb. 704. 


2, Forfeiture: Watver. When an insurance company issues its policy, 
and accepts and retains the premium, without requiring an 
application by the insured, and without making inquiry as to 
the condition of the property or the state of its title, and the 
{insured has, in fact, an insurable interest, the company will 
be conclusively presumed to have insured such interest, and to 
have waived all provisions in the policy providing for its for- 
feiture by reason of any facts or circumstances affecting the con- 
dition or title of the property in regard to which no such state- 
ment was required or inquiry made. Following German In- 
surance & Savings Institution v. Kline, 44 Neb. 395. 


Error to the district court for Douglas county: JAcox 
FAWCETT, JUDGE. Affirmed. 
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Henry W. Pennock and Halleck F. Rose, for plaintiff 
in error. 


O’Neill & Gilbert, contra. 


OLDHAM, C. 


This is a suit on a policy of insurance. There is no 
disputed question of fact underlying the controversy. 
The plaintiff in the court below procured the policy of 
insurance from defendant’s agent on his dwelling house 
and its contents. During the existence of the policy the 
house and contents were destroyed by fire. After proper 
notice of the fire to the defendant company, the loss of 
the household and kitchen furniture was adjusted ond 
paid by the company, but all liability for loss on the build- 
ing was denied, because the building was situated ou 
leased premises. The insurance policy contained, among 
others, the following stipulation : 

“If the interest of the insured in the property be any 
other than the entire unconditional and sole ownership of 
the property for the use and benefit of the insured, or, if 
the building stands on leased ground or ground not act- 
ually owned by insured in fee simple, it must be so ex- 
pressed in the written portion of the policy; otherwise 
the policy shall be void.” 

The policy was issued on the oral application of plain- 
tiff’s brother, who was acting for him, and no representa- 
tion of any kind was made touching the nature of the 
plaintiff’s title to the land on which the building was 
situated. The undisputed evidence showed that the house 
destroyed by fire was worth considerably more than the 
amount for which it was insured. There was no claim of 
fraud or misrepresentation in procuring the insurance, 
the defendant comyany relying solely on the above stipula- 
tion as a warranty, which was broken on the delivery of 
the policy. On issues thus joined, there was a trial to 
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the court, without the intervention of a jury; judgment 
for plaintiff, and defendant brings error to this court. 

The first question urged for our consideration, in a 
very able brief filed by the insurance company, is as t> 
whether the plaintiff in the court below was possessed of 
an insurable interest in the house, situated, as it was 
conceded to have been, upon leased ground. It was alleced 
in defendant’s answer, and admitted by plaintiff, that the 
house was built upon a substantial brick or stone founa- 
tion, that it had a cellar excavated beneath it, was at 
tached to, and under ordinary circumstances would have 
passed with the realty. But conceding, for the sake of the 
argument, that the contention is true to this extent, it does 
not follow that the plaintiff had no insurable interest in 
the building, even if he could have been restrained from 
removing it in a suit by the owner of the fee, for as was 
said by this court in German Ins. Co. v. Hyman, 34 Neb 
704: 

“Tf the holder of an interest in property will suffer loss 
by its destruction he may indemnify himself therefrom by 
a contract of insurance. If, by the loss, the holder of the 
interest is deprived of the possession, enjoyment, or profit 
of the property, or a security or lien resting thereon, or 
other certain benefits growing out of or depending upon it, 
he has an insurable interest.” 

It being clearly apparent that plaintiff in the court be- 
low was the holder of an insurable interest in the dwell- 
ing house, we proceed to the consideration of the next con- 
tention of the insurance company, which is that the stipu- 
lation in the policy is a warranty which was broken on the 
delivery of the policy. The company frankly admits that 
to reach this conclusion we will be under the necessity 
of overruling our former adjudications in Slobodishky v. 
Phenix Ins. Co., 58 Neb. 816; Pheniaz Ins. Co. v. Fuller, 53 
Neb. 811; Hanover Ins. Co. v. Bohn, 48 Neb. 743, and Ger- 
man Insurance & Savings Institution v. Kline, 44 Neb. 
395, because, as alleged in the brief, “they are at war with 
fundamental principles and should be overruled.” The 


VoL, 72] JANUARY TERM, 1904. 125 


Farmers & Merchants Ins. Co. v. Mickel. 


doctrine which has long received the approval of this 
court, and which was followed by the learned trial judge 
in the determination of the instant case in the court be- 
low, was well stated by Irvrxyz, C., who spoke for the court 
in German Insurance & Savings Institution v. Kline, 
supra, when he said: 

“When an insurance company issues its policy and ac- 
cepts and retains the premium without requiring an ap- 
plication by the insured, and without making any inquiry 
as to tlie condition of the property or the state of the title, 
and the insured has in fact an insurable interest, the com- 
pany will be conclusively presumed to have insured such 
interest and to have waived all provisions in the policy 
providing for its forfeiture by reason of any facts or cir- 
cumstances affecting the condition or title of the property 
in regard to which no such statement was required or in- 
quiry made. The real contract of insurance is made be- 
fore the policy is written, and the insured, by accepting 
the policy with such a condition as the one relied upon, 
cannot be deemed to have represented his title to be in 
fee simple, or not by leasehold.” 

While it is true that the principle underlying this doc- 
trine has been questioned by some eminent text writers 
and a contrary rule is established by the adjudication of 
courts of last resort in some other states, yet we do not 
feel that it is so radically wrong in principle, or so far re- 
moved from the weight and current of authority as to 
justify a departure from it in the case at bar. The most 
that can be said of the rule which we have followed is, that 
it is a mooted question on which eminent authorities 
differ. The position of this court has the approval of 
courts of last resort in such states as Pennsylvania, Mas- 
sachusetts, Michigan, Wisconsin and Washington, and it 
is a rule under which contracts of insurance have been 
entered into in this state between assured and insurer for 
almost a generation, and unless it is clearly and unmistak- 
ably wrong, it should not be departed from in the interpre- 
fation of any contract entered into during the time that it 
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was in force. There is nothing in this rule of construction 
that can work any hardship or injustice to either of the 
contracting parties for insurance. If the underwriters do 
not desire to insure buildings situated on leased premises 
they can exclude this class of risks entirely from their 
liabilities, but as long as they provide conditions in their 
policies, under which buildings situated on leased prem. 
ises may be insured, when fully advised of the extra hazard 
of insuring buildings so situated, it is no hardship to re- 
quire them to make an inquiry as to the nature of the title 
of the insured to the grounds upon which the building is 
located, before accepting the premium and delivering a 
policy of insurance covering such risk. It seems to us, 
that as long as insurance companies desire to avail them- 
selves of the profits that may arise from issuing policies on 
buildings situated on grounds to which the assured has not 
the fee simple title, they should either voluntarily carry 
‘the extra hazard of such risks or use ordinary diligence 
in inquiring as to the character of the title before accept- 
ing the benefit of the undertaking. We believe the rule 
of this court announced in Rochester Loan & Banking Co. 
v. Liberty Ins. Co., 44 Neb. 587; Insurance Co. of North 
America v. Bachler, 44 Neb. 549; Hanover Ins. Co. v. 
Bohn, supra, and Pheniz Ins. Co. v. Fuller, supra, is sound 
in principle and should be adhered to. 

We therefore recommend that the judgment of the 
district court be affirmed. 


AMES and LeTron, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 
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LINCOLN TRACTION COMPANY v. Lucy A. Heimer, Ap- 
MINISTRATRIX. * 


Fitep June 9, 1904. No. 13,549. 


1. Negligence: QuvesTION ror JurY. Whére the proximate cause of an 
injury depends upon a state of facts from which different minds 
might reasonably draw different inferences, it is a proper 
question for the consideration of a jury. 


: Action, The violation of any statutory or valid munici- 
pal regulations, established for the purpose of protecting per- 
sons or property from injury, is, of itself, sufficient to prove 
such a breach of duty as will sustain a private action for 
negligence, if the other elements of actionable negligence con- 
cur. Omaha Street R. Co. v. Duvall, 40 Neb. 29, followed and 
approved. 


3. Street Railways: Liapiniry For Injures. Street railway com- 
panies are common carriers of passengers, As such they are 
bound to exercise for the safety of their patrons more than 
ordinary care. They are required to exercise the utmost skill, 
diligence and foresight consistent with the business in which 
they are engaged, and are liable for the slightest negligence. 
Lincoln Street R. Co. v. McClellan, 54 Neb. 672, followed and 
approved. 


The law presumes that one injured while being 
transported by a common carrier was injured in consequence 
of the latter’s negligence; and, to escape liability, it must show 
that it has discharged the full measure of its legal duty, and 
was in nowise to blame for the accident, unless defendant’s 
negligence contributed thereto. Lincoln Street R. Co. vu. Me- 
Clellan, 54 Neb. 672, 


5. Trial: Review. Action of the trial court in refusing to enter 
judgment on a verdict not agreed to by all of the jury is 
correct. 


Error to the district court for Lancaster county: 
ALBERE J. CORNISH, JUDGE. Affirmed. 


Clark & Allen, for plaintiff in error. 


Burr & Spencer, contra. 


*Hehearing allowed. See opinion, p. 1384, post. 
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OLDHAM, C. 

Plaintiff, as administratrix of the estate of Thomas C. 
Heller, sued the defendant, the Lincoln Traction Com- 
pany, alleging that through the negligence of the defend. 
ant, Thomas C. Heller was killed while being transported | 
as a passenger on the defendant's car. The negligence 
charged in plaintiff’s petition, briefly summarized, is, that 
there was no conductor on the car at the time deceased was 
injured ; that the car was overheated; that the folding gate 
on the left side of the front platform was open; that the 
car was not provided with proper guards and fenders, was ~ 
not a car of the latest pattern and was being operated in 
violation of the provisions of a city ordinance of Lincoln; 
that plaintiff’s intestate while riding on the car became 
sick with vertigo and in attempting to leave the car fell 
from the front platform and was killed because of the 
dangerous and improper construction of the car. Defend- 
ant’s answer was in substance a general denial and plea 
of contributory negligence. On issucs thus joined there 
was a trial to the jury and verdict for plaintiff for $700; 
judgment on the verdict, and defendant brings error to 
this court. 

The first question called to our attention in the brief 
of defendant company is, that the evidence is not sufficient 
to sustain the judgment. This contention has necessitated 
a careful review of a lengthy bill of exceptions, in which 
we find competent evidence introduced by plaintiff tending 
to show the following material facts bearing on the cause 
of the injury: About 6 o’clock on the evening of the 
accident, plaintiff’s intestate entered defendant’s street 
" car at 11th and O streets, presumably intending to go to 
his residence in the southeastern portion of the city. The 
car was being operated by a motorman, without a con- 
ductor, and fares for the passage were deposited in a box 
at the end of the car, arranged for that purpose. After 
the deceased entered the car, he sat down for a few min- 
utes, and when the car had gone near to © and 14th 
streets, he arose and rang the bell, presumably to have the 
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car stopped for the purpose of permitting him to alight. 
Plaintiff’s testimony tended to show the deceased had 
suffered from a sunstroke sometime before the injury, and 
that when overheated he was subject to dizziness and 
sometimes to vertigo. Two of the passengers on the car 
noticed that deceased appeared to walk unsteadily from 
the car when he approached the forward door. The motor-. 
man was checking the car in obedience to his signal, pre- 
paratory to stopping it at the 14th street crossing, when 
the accident occurred. When deceased stepped on the 
platform of the car, according to the evidence of those who 
saw the accident, he reeled and pitched forward to the 
ground. Wis clothing was caught by either the projecting 
hub or the oil can on the side of the car and he was 
drawn along the rail on the track for probably twenty 
feet, where he was picked up with his skull crushed and 
most, if not all, of his ribs broken. Plaintiff’s evidence 
showed that the car operated by defendant company was 
an old horse car that had been reconstructed into an 
electric car, and that the car was what one of their wit- 
nesses called a “bob-tailed” car, that is, it was shorter and 
narrower than a modern car constructed for electric lines; 
that the wheels of the car projected even with and beyond 
the sides of the car. A platform had been built out at each 
end of the car when it had been reconstructed, causing the 
ends to project beyond the wheels under the car, which gave 
it an unsteady and rocking motion. It was in evidence, 
without dispute, that there were no fenders at the end of 
the car and no wire netting or other guards at the sides 
to protect the machinery underneath. Evidence was also 
introduced on the part of plaintiff, tending to show that 
the cat was in no sense one of modern construction; but 
on the contrary, that it lacked many of the essential ap- 
pliances for public saftely which are in common use by 
electric street railways at the present day. An ordinance, 
regulating street railways of the city of Lincoln, duly 
enacted in 1898, was introduced, which provided as 
follows: 
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“The cars shall be of the latest pattern and provided 
with suitable guards or fenders, and at night a headlight 
shall be fixed to the front dash, or upon the roof thereof, 
and each car shall be operated by a competent and skilled 
motorman, and also, at such times and places as shall be 
required for the safety of the public, and passengers upon 
said cars, by a conductor, and said cars shall not be pro- 
pelled at a dangerous rate of speed. The motorman or 
conductor as the case shall be, in charge of said cars, shall 
at all times be prepared to make change to an amount 
not to exceed two dollars.” 

The allegations with reference to the car being over- 
heated and with reference to defendant’s negligence in 
not closing the gate on the front end of the car were taken 
from the jury by the trial court, and the cause was sub- 
uitted on the question of defendant’s negligence in the 
construction of the car, and its failure to provide a con- 
duetor as well as a motorman for its operation. In sup- 
port of the allegation of the petition, as to the necessity of 
a conductor, evidence was introduced tending to show 
that the car passed along the streets on which there was a 
large amount of travel, and particularly so at the hour at 
which plaintiff’s intestate entered the car. In opposition 
to this, defendant interposed testimony tending to show 
that the car in use was one of a pattern frequently used on 
modern electric railways, and that plaintiff was under the 
influence of intoxicating liquor at the time of the injury, 
and also that the presence or absence of a conductor on 
the car was in no wise connected with the injury. After 
a careful examination of the record in this case, we are 
convinced that the question as to whether or not the car 
in which deceased was riding was properly constructed 
and protected by modern fenders and guards, was, under 
the testimony offered, a proper question for the determi- 
nation of the jury. 

The question as to whether the absence of wire netting, 
fenders and guards around the car was the proximate or 
only a remote cause of the injury, was one depending on 
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a state of facts from which different minds might reason- 
ably have drawn different inferences, and under a well 
established rule of this court a proper question to be left 
-to the jury. Omaha Street R. Co. v. Loehneisen, 
40 Neb. 37. It seems to us that the question of the pres- 
ence or the absence of a conductor on the car at the time 
of the injury, is likewise one from which different infer- 
ences might have been drawn by fair and reasonable 
minds. This conclusion is well illustrated by the argu- 
ments of the learned counsel for the contending parties, 
in the case at bar. It is claimed by counsel for the com- 
pany that the presence of the conductor on the car, if 
one had been there, could have made no difference to 
the protection thrown around the deceased; that if such an 
employee had been on the car he would have been on the 
rear end platform, waiting to assist passengers to alight or 
to enter the car when the 14th strect crossing was reached, 
and would not have had his attention directed to deceased 
as a passenger needing special assistance in alighting from 
the car. On the contrary, it is urged by counsel for the 
administratrix, that if a conductor had been on the car and 
doing his duty he could not have helped taking notice of 
the fact that the deceased was a sick man, who needed as- 
sistance in alighting from the car, and that it is the duty | 
of the street railway to protect sick and afflicted people, 
whom they have accepted as passengers, with such extra 
care as their condition reasonably requires. This illus- 
trates how different minds may draw different conclusions 
from a fact which might or might not be a contributing 
cause to this injury. Again, the ordinance of the city, in- 
troduced in evidence, required a conductor, as well as a 
motorman, to be provided wherever the necessity of public 
travel required it, and this court has laid down the rule in 
Omaha Street R. Co. v. Duvall, 40 Neb. 29, that “The 
violation of any statutory or valid municipal regulation, 
established for the purpose of protecting persons or prop- 
erty from injury, is of itself sufficient to prove such a 
breach of duty as will sustain a private action for negli- 
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gence, if the other elements of actionable negligence con- 
eur.” 

Complaint is next urged against the action of the trial 
court in giving paragraphs 5 and 6 of instructions of the 
court, on its motion, which are as follows: 

“When the plaintiff has shown that the deceased met 

‘With an injury, while being transported by the defendant, 
and plaintiff has sustained daniages thereby, then the bur- 
den of proof is upon the defendant to prove by a prepon- 
derance of the evidence that it was not guilty of negligence, 
the proximate cause of his death. This is true unless the 
plaintiff’s own testimony shows negligence upon the part 
of the deceased, contributing to his death,as approximate 
cause thereof. 

“The burden of proof is upon the plaintiff to prove by 
a preponderance of the evidence the other allegations of 
its petition, that the deceased received injuries while be- 
ing transported by the defendant company resulting in his 
death, that by reason thereof the plaintiff has sustained 
pecuniary damages as alleged in the petition, and the 
anlount of such damage, if any.” 

It is urged that these instructions erroneously shifted 
the burden of proof on the defendant to show contributory 
negligence when the fact of the injury had been estab- 
lished. It seems to us, however, that these instructions 
are fully supported by the doctrine announced in Lincoln 
Street R. Co. v. McClellan, 54 Neb. 672, wherein SuL- 
LIVAN, J., speaking for the court said: “It is settled by 
the decisions of this court that street railway companies 
are common carriers of passengers. As such they are 
bound to exercise for the safety of their patrons more than 
ordinary care. They are required to exercise the utmost 
skill, diligence and foresight consistent with the business 
in which they are engaged, and are liable for the slightest 
negligence. This is the liability imposed by the common 
law on all carriers of passengers for hire. The law pre- 
sumes that one injured while being transported: by a 
common carrier was injured in consequence of the latter’s 
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negligence; and to escape liability it must show that it 
has discharged the full measure of its legal duty and was 
in nowise to blame for the accident.” 

It is last urged that the district court erred in not enter- 
ing judgment on the first verdict returned by a jury in 
this case in the lower court. The facts underlying this 
contention are, that when the case was first called for 
trial in the district court, a jury was impaneled, testimony 
was offered and arguments delivered by counsel and the 
jury instructed and directed to return a sealed verdict in 
the morning. When the jury returned in the morning, the 
foreman passed up a general verdict, with answers to 
special findings submitted by the court. When the ver- 
dict and answers to the special findings were read, the 
court asked the jury if the verdict, and special. findings, 
“Was the verdict of you all?” One of the jurymen an- 
swered in substance that it was not his verdict and that he 
did not agree to the special findings. The court there 
upon gave additional instructions to the jury, and directed 
them to return to their room for further deliberation. 
After lengthy deliberation the jury reported that it was 
unable to agree and was discharged. Later in the same 
term another jury was drawn, and the trial proceeded 
anew. Counsel for the defendant company do not cite us 
to any legal principle, and certainly to no section of the 
statute, that was violated in refusing to receive the first 
verdict, when one of the jurors answered that such was 
not his verdict. In fact the court did just what section 
290 of the code directs it to do, when on a poll of the jury 
one member answers in the negative. 

Finding no reversible error in the record, we recom- 
mend that the judgment of the district court be affirmed. 


Lerton, C., concurs. AMES, C., not sitting. 


By the Court: For the reasons stated in the foreging 
opinion, the judgment of the district court is 


AFFIRMED. 


. 
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The following opinion on rehearing was filed January 
18, 1905. Judgment of district court reversed: 


1. Common Carrier: Insuny: Insrrucrion. In an action against 
a@ common carrier on its common law Hability for negligence to 
recover damages for an injury causing the death of a passenger, 
it is error to instruct the jury that, “When the plaintiff has 
shown that the deceased met with an injury while being trans- 
ported by the defendant, and the plaintiff has sustained damages 
thereby, then the burden of proof is upon the defendant to 
prove by a preponderance of the evidence that it was not guilty 
of negligence, the proximate cause of his death.” 


2, Case Approved. Lincoln Traction Oo. v. Webb, 73 Neb. . 
approved and followed. 


BARNES, J. 


In this case Lucy A. Heller, as administratrix of the 
estate of Thomas C. Heller, deceased, recovered a judg- 
ment against the Lincoln Traction Company for alleged 
negligence, which it is claimed caused the death of the 
intestate. The company prosecuted error, and the judg- 
ment was affirmed. See opinion, ante, p. 127. A rehear- 
ing was ordered, and on the reargument it was strenu- 
ously contended that our opinion was wrong in approving 
of the 5th instruction given to the jury by the trial court, 
which reads as follows: 

‘When the plaintiff has shown that the deceased met 
with an injury, while being transported by the defendant, 
and the plaintiff has sustained damages thereby, then the 
burden of proof is upon the defendant to prove, by a pre- 
ponderance of the evidence, that it was not guilty of 
negligence, the proximate cause of his death. This is true 
unless the plaintiff’s own testimony shows negligence 
upon the part of the deceased, contributing to his death, 
as approximate cause thereof.” . 

We have just had a similar question under consider- 
ation in Lincoln Traction Co. v. Webb, 73 Neb. . 
where we held that a like instruction was erroneous, 
because it placed the burden of proof on the wrong party. 
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Its effect being to shift the burden of proof from the 
plaintiff to the defendant, and because it also announced 
the rule that mere proof of injury, without more, raised 
the presumption of negligence on the part of the defend- 
ant company. 

We cannot approve of the instruction quoted, for the 
reasons given in our opinion in the case last above men- 
tioned. We have carefully read the record and instruc- 
- tions in the instant case to see if we could, in reason, ad- 
here to our former opinion, but we are unable to do so. 
The instruction complained of is at variance with what 
we think is the true rule in such cases, and is quite in- 
consistent with the other instructions given by the trial 
court. 

It appears that the deceased arose from his seat in the 
defendant’s car, while it was in rapid motion, and without 
warning went to, and fell from, the front platform of the 
car to the ground; that he was caught by some part of 
the car and dragged some distance before it could be 
stopped, and that he died from the injuries thus received. 
The negligence charged was improper construction of the 
car; a violation of certain city ordinances; the want or 
lack of a conductor; and some other matters, none of 
which were of such a nature as to raise the presumption 
of negligence without direct proof of that fact. There- 
fore the instruction complained of was highly prejudicial 
to the rights of the defendant company, and falls clearly 
within the rule announced in Lincoln Traction Co. v. 
Webb, supra. 

Our former opinion is therefore reversed and set aside, 
and the judgment of the district court is also reversed 
and the cause remanded for a new trial. 

REVERSED. 
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FARMERS CANAL COMPANY ET AL. V. WILLIAM FRANK ET AL. 
Fitep June 9, 1904. No. 13,370. 


1. Irrigation: Petition: JuRIsDICTION. By the irrigation act of 1895, 
the right to the use of water for irrigation purposes is attachea 
to the land to be irrigated, and an application to the state 
board of irrigation for a permit to appropriate water for irri- 
gation, which does not describe the location of the proposed 
canal nor contain a description of the land to be irrigated 
thereby, is too vague and indefinite to authorize the board to 
act, and no jurisdiction is acquired thereby to issue any permit 
thereupon. 

2. State Board: Powers: DeEcIsIoNs: CoLLATERAL ATTACK. The 
powers of the state board of irrigation exercised under section 
16, article II, chapter 93a of the irrigation act of 1895, are 
quasi judicial in their nature, and an adjudication by it of a 
right of priority of appropriation of water made before taking 
effect of the act of 1895, after proper notice, is final, unless 
appealed from, and cannot be collaterally attacked. 


3. Abandonment of Right. Under the facts in this case, held, that 
the right of the Farmers Canal Company and its successor, 
Roberts Walker, to the appropriation of water awarded under 
the adjudication of the state board of irrigation has not been 
lost by abandonment. 


4. Nonuser: LimiTaTions. Nonuser must be continued for a time 
equal to the statutory limitation upon actions to recover the 
possession of real property, in order to lose the right of appro- 
priation. 


5. Constitutional Law. The provisions of section 28, article II, 
chapter 93a, Compiled Statutes, held not to be inimical to any 
provisions of the constitution of the state of Nebraska. 


Error to the district court for Scott’s Bluff county: 
HANSON M. GRIMES, JUDGE. Reversed with directions. 


Wilcox & Halligan, for plaintiffs in error. 


Charles F. Manderson, W. A. Dilworth and Wright & 
Stout, contra. 
LETTON, C. 


On the 14th day of April, 1902, William Frank, de- 
fendant in error herein, filed in the office of the secretary 
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of the state board of irrigation, his application for an 
appropriation of 2200 cubic feet per second of time of 
the water of the North Platte river for irrigating and 
other beneficial purposes, proposing to construct a canal 
about 150 miles in length and to irrigate about 150,000 
acres of land. The point of diversion of the water and the 
line of the proposed canal being substantially the same as 
that of a canal, the construction of which had been begun 
by the Farmers Canal Company in March, 1888, but which 
had only been partially constructed to a distance of about 
20 miles from the point of diversion and was only in actual 
use to such an extent as to water about 5,000 acres of land. 
In the application filed by Frank with the state board of 
irrigation, which application is made out upon a printed 
form furnished by the state board, the location of the 
proposed canal and the description of the lands which it 
is proposed to irrigate are set forth as follows: 

“7th. That said ditch or canal will be about 150 miles 
in length, and pass through the following sections of land, 
as shown on the accompanying township plats, viz.: See 
plat herewith. (Describe each section through which the 
canal passes, stating township-and range.) 

“11th. That the proposed ditch or canal is to be built 
with the intention of supplying water to irrigate the fol- 
lowing sections or quarter-sections of land, viz.: All lands 
between the line of proposed canal and North Platte river, 
as shown by the accompanying plats (give sections and 
quarter sections, stating number, township and range), 
amounting in all to about 150,000 acres. (Total number of 
acres.)” The words in italics are written, the others are 
printed in the blank form. 

Accompanying this application were four blank town- 
ship plats, but these plats are totally devoid of any indi- 
cation as to what township, county or state they are in- 
tended to represent, and contain no line, mark or tracing 
to indicate the location of any proposed canal, or anything 
to show the lands it is intended to irrigate. In fact they 
are an absolute nullity so far as giving any information 
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in regard to the location of the proposed canal or the 
description of the land sought to be reclaimed is concerned. 

There are two conflicting ideas upon which the laws of 
the several states and territories relating to the use of 
waters for the purposes of irrigation are based. One is 
that any person or individual may appropriate surplus 
waters which have not theretofore been appropriated, and 
may use the same to irrigate such lands as he may see fit. 
This was the basis of our irrigation law in this state until 
the passage of the act of 1895. Laws 1895, ch. 69. This 
system tends to breed monopolies, and to lead to antago- 
nisms, strife and dissension. Since the land in arid 
regions is useless for the purpose of agriculture unless 
water is applied to it, this doctrine makes the landowner 
dependent upon the owner of the water right and leads to 
gross exactions and abuses. The doctrine of private 
ownership of water for irrigation purposes, disassociated 
from the land to which it is designed to be applied, has 
been proved by long experience to be detrimental to the 
public welfare. It has proved productive of endless con- 
troversies and abuses, and has given rise to interminable 
litigation. 

The other doctrine is that the right to the use of water 
should never be separated from the land to which it is to 
be applied. “Where this doctrine prevails, canals and 
ditches become like railroads, great semi-public utilities, 
means of conveyance of a public commodity, their owners 
entitled to adequate compensation for services rendered, 
but having no ownership in the property distributed.” Re- 
port on irrigation in California, United States Agricul- 
tural Department, 1901. It is unnecessary to set forth 
here the advantages of this idea. By the adoption of the 
irrigation law of 1895, which was modeled upon the Wyom- 
ing law, this state adopted the latter policy, by which the 
right to use the water shall not be granted separate from 
the land to which it is to be applied, and that the right to 
use the water should attach to the land, and, when the land 
is sold, be sold with it; and, for this reason, the statute is 
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explicit in requiring a description of the land to be irri- 
gated and the amount thereof to be set forth in the appli- 
cation. 

Section 28, article II, chapter 93a, Compiled Statutes 
(Annotated Statutes, 6782), provides: 

“Every person, association or corporation hereafter in. 
tending to appropriate any of the public waters of the 
state of Nebraska shall, before commencing the construc: 
tion, enlargement or extension of any distributing works, 
or performing any work in connection with said appropri- 
ation, make an application to the state board for a permit 
to make such appropriation. Said application shall set 
forth the name and post office address of the applicant, the 
source from which said appropriation shall be made, the 
amount thereof as near as may be, location of any pro- 
posed work in connection therewith, the time required for 
their completion, said time to embrace the period re- 
quired for the construction of the ditches thereon and the 
time at which the application of the water for beneficial 
purposes shall be made, which said time shall be limited to 
that required for the completion of the work when prose- 
cuted with diligence, the purpose for which water is 
to be supplied, and if for irrigation a description of the 
land to be irrigated thereby, and the amount thereof, and 
any additional facts which may be required by the state 
board. On receipt of this application, which shall be of a 
form prescribed by the state board and to be furnished 
by the secretary without cost to the applicant, it shall be 
the duty of the state board through its secretary, to make 
a record of the receipt of said application and cause the 
same to be recorded in its office, and to make a careful ex- 
amination of the application to ascertain whether it sets 
forth all the facts necessary to enable the state board to 
determine the nature and amount of the proposed appro- 
priation. If such an examination shows the application in 
any way defective it shall be the duty of the state board to 
return the same to the applicant for correction. * * * 
Provided, however, That the state board, through its secre- 
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tary, may, upon examination of such application, endorse 
it approved for a less amount of water than the amount of 
water stated in the application, or for a less amount of 
land or for a less period of time for perfecting the pro- 
posed appropriation than that named in the application.” 
(The italics are not in the statute but are inserted by the 
writer. ) 

The law further requires, upon the approval and allow- 
ance of an application, that the applicant shall file in the 
office of the state board, within 6 months thereafter, a plat 
which shall show, among other things, the legal subdivis- 
ions of the land upon which the water appropriated is to be 
applied. Further than this the approval of the applica- 
tion by the secretary may be for a less amount of land or 
less amount of water than asked for in the application; 
and the final certificate of appropriation provided for by 
section 21, article II, chapter 98a, Compiled Statutes (An- 
notated Statutes, 6775), is required to set forth a descrip. 
tion of the land to which the water ts to be applied and the 
amount thereof. 

It will be observed that the application filed by Frank 
falls far short of complying with the requirements of the 
statute. It further disregards entirely the requests set 
forth in the blank form upon which the application is made. 
In the form furnished by the bceerd, the applicant is re- 
quested to “describe cach section through which the canal 
passes, stating township and range,” and is further re- | 
quested to give “sections and quarter-sections, stating 
number, township and range and total number of acres” 
of the sections or quarter-sections of land which it is in- 
tended that the proposed canal shall supply water to irri- 
gate. None of this is done in Frank’s application. 

At the hearing before the board upon this application, 
protests were filed by the Farmers Canal Company and 
Roberts Walker who claimed to have a prior appropriation 
of water to irrigate the lands for a distance of 80 miles 
under the proposed canal; and a petition in intervention 
was filed by the Farmers Irrigation District, which had 
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filed a subsequent application for an appropriation of 
water covering a part of the same territory. At the hear. 
ing, an opinion and order was rendered by the board of 
irrigation in favor of William Frank, Roberts Walker and 
the Farmers Canal Company, which confirmed the rights of 
the Farmers Canal Company and Roberts Walker to an ap- 
propriation of water as provided in an order of the board 
of irrigation made January 9, 1897; granted the appli- 
cation of William Frank, subject to the rights of the 
Farmers Canal Company, under the aforesaid order, and 
dismissed application numbered 675 filed by the Farmers 
Irrigation District, for the reason that the lands described 
in said application were covered by the canal of the 
Farmers Canal Company and by the application filed by 
William Frank prior to the filing of the application of 
the Farmers Irrigation District. 

From this judgment of the board an appeal was taken 
to the district court for Scott’s Bluff county. Issues were 
made up and a trial had before said district court, where- 
upon the order of the state board of irrigation was reversed 
and modified so that Roberts Walker was allowed an ap- 
propriation of water to irrigate the lands lying under the 
completed portion of the canal of the Farmers Canal Com- 
pany; the application of William Frank was allowed and 
approved for all the lands lying under the contemplated 
canal east and beyond the constructed portion of the 
Farmers Canal Company, subject to the rights of the 
Farmers Canal Company, and the application of the 
Farmers Irrigation District was denied and dismissed. 
From this judgment of the district court, the Farmers 
Irrigation District, Roberts Walker and the Farmers 
Canal Company have prosecuted error proceedings to this 
court. 

The application of William Frank failing to describe 
specifically the course of his intended canal, and to iden- 
tify the specific tracts of land to which it is his intention to 
apply the water which he seeks to appropriate, does not 
state sufficient facts to justify the state board of irriga- 


142 NEBRASKA REPORTS. [Vou. 72 
Farmers Canal Co. v. Frank. 


tion to allow him any appropriation of water for irriga. 
tion purposes. The order of the state board granting his 
application is equally vague and indefinite, and fails to de- 
‘scribe the lands to which the beneficial use of the water 
is to be applied, and so likewise is the judgment of the 
district court. Indeed, neither of these attempted adjudi- 
cations could well be otherwise, since there is absolutely 
nothing in the application of William Frank, and nothing 
in the evidence, either before the state board of irrigation 
or the district court, which attempts to describe definitely 
and specifically a single tract of land which it is intended 
to irrigate. This being the case, neither the state board 
of irrigation nor the district court ever acquired jurisdic- 
tion to grant Frank’s application. For these reasons, the 
application of William Frank should have been dismissed, 
and, since there has been a lack of jurisdiction to act since 
the first filing of the petition, we recommend that the judg- 
ment of the district court as to William Frank be reversed, 
but that, since his application was made in good faith, he 
be permitted to amend the same, if he so desire, without 
losing his right of priority. 

There remains to be considered the issues raised between 
the Farmers Canal Company and Roberts Walker, on the 
one hand, and the Farmers Irrigation District, upon the 
other, and this will necessitate an extended examination of 
the facts as to the respective interests of these parties. 

On the 16th day of September, 1887, the Farmers Canal 
Company, a Nebraska corporation, organized for the pur- 
pose of constructing an irrigating canal in Scott’s Bluff 
and Cheyenne counties, hereinafter styled the company, 
posted notice of appropriation for the diversion of water 
from the North Platte river at a certain point in Scott’s 
Bluff county, to the extent of 1142 6-7 cubic feet per second 
of time, to be used for the purposes of irrigation. The 
notice was duly filed for record in the office of the county 
clerk of Cheyenne county, at Sidney, Nebraska; Scott’s 
Bluff county at that time being a part of Cheyenne county. 
On November 17, 1890, the same company posted notice of 
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additional appropriation of 200,000 cubic inches per second 
of time at the same point of diversion as the first notice, 
and on the same day filed the same with the county clerk 
of Scott’s Bluff county with proof of the posting, and on 
March 12, 1895, the company posted another notice of 
appropriation at the same point of diversion, increasing 
the amount to be diverted to 225,000 cubic inches per sec- 
ond of time, and filed the same. with the county clerk of 
Scott’s Bluff county. <All of said appropriations being for 
the purpose of irrigating lands lying under the proposed 
canal of the Farmers Canal Company. Under the plan of 
the company it was proposed to construct a canal 80 miles 
in length, of sufficient capacity to irrigate 80,000 acres of 
land. All of these notices were filed and appropriations 
made before the taking effect of the present irrigation law, 
which was passed and took effect April 9, 1895. The com- 
pany began work upon its canal about the 1st day of 
March, 1888, and continued to work upon the same until 
about November 1, 1893. It erected a substantial head- 
gate of sufficient size and capacity to irrigate the lands for 
which its appropriations were made, and expended in the 
erection of the headgate and on the construction of the 
ditch over $80,000. The canal was excavated the full width 
for about the distance of a mile from the headgate, and for 
the distance of 19 miles farther at about half the full size. 
Below the end of the excavated portion on the line of the 
survey, it excavated two detached portions, together mak- 
ing about two miles of ditch. All of this work was done 
before the 1st of November, 1893, and since that time no 
actual construction work has been done upon the canal, 
but from time to time certain repair work has been done, 
either by the company itself, or by the owners or occupiers 
of lands near the portion of the ditch in which water was 
running, at the procurement or by the consent of the com- 
pany. The company has issued permanent water rights to 
cover about 2,000 acres upon lands lying between the head- 
gate of the canal] and the end of the 21 miles constructed. 
The whole amount of lands irrigable by the company from 
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the canal actually dug amounts to not more than 5,000 
acres, but, on acount of a washout in the canal, it has been 
impossible to use water on all of said land. After the pas- 
sage of the present irrigation law creating a state board of 
irrigation and providing for the determinination of the 
priorities of right to use the public waters of the stato 
by the state board, the company filed its claim for appro- 
priation in conformity with the notices of appropriation, 
and, on the 9th day of January, 1897, the secretary of the 
state board of irrigation adjudicated the claim and al- 
lowed the same. 

The company in order to procure money for the carrying 
out of its enterprise issued bonds and gave a mortgage to 
secure the same, and, being unable to meet the payment 
upon said bonds, the bond holders, in 1902, foreclosed their 
lien in the United States circuit court, and the property 
was sold and conveyed to the appellant, Roberts Walker, 
who is now the owner of the franchise and property of the 
company. 

After the passage of the act allowing the organization of 
irrigation districts, an irrigation district known as the 
Farmers Irrigation District was organized for the purpose 
of irrigating the land lying under the line of the Farmers 
Canal Company’s proposed canal, and bonds of the dis- 
trict were voted to the amount of $400,000 with the purpose 
of raising money with which to purchase the rights of the 
Farmers Canal Company, and to complete the canal. The 
district, however, was unable to dispose of its bonds, and, 
while the negotiations between the company and the 
Farmers Irrigation District were pending, William Frank, 
defendant in error, filed his application. After the filing 
of the application of William I*rank, and on the day 
of June, 1902, the Farmers Irrigation District filed with 
the secretary of the state board of irrigation its appli- 
cation for water to irrigate the lands within said district. 
The lands proposed to be irrigated in said application being 
about 50,000 acres lying below that portion of the canal 
of the Farmers Canal Company actually in operation, and 
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covering a portion of the same territory embraced in the 
application of William Frank, the line of the proposed 
canal being substantially the same as that of the Farmers 
Canal Company and of the proposed canal of William 
Frank. 

The Farmers Canal Company contends that by the ad- 
judication made in 1897, allowing its claim for the appro- 
priation of water for a canal 80 miles long and allowing 
1142 6-7 cubic feet per second, it became vested with the 
absolute right to an appropriation of water to that extent 
for the purposes of irrigation, and that it has a vested 
right therein which it has never abandoned nor lost by 
nonuser. 

The Farmers Irrigation District asserts on the other 
hand, that the allowance of the claim to the Farmers Canal 
Company, in 1897, did not rise to the dignity of an adjudi- 
cation of a perfected appropriation, but was merely an 
administrative order or allowance, only to be perfected by 
the actual application of the water to the land. It further 
contends that, even if the allowance of the state board 
constituted an adjudication, the Farmers Canal Company 
has lost all its rights beyond the line of the canal actually 
constructed and operated, by reason of abandonnient and 
nonuser. It further contends that, under the constitution, 
an exclusive appropriation of water cannot be made so as 
to prevent the district from also making an application for 
water to irrigate the land within the district. 

The first question which it is necessary to determine un- 
der these issues, is as to the status of the Farmers Canal 
(‘ompany and Roberts Walker with reference to the adjudi- 
cation of priority of appropriation made by the state board 
of irrigation on the 9th day of January, 1897. This will 
involve a construction of certain sections of the act of 1895, 
found in sections 1-64, article II, chapter 93a, Compiled 
Statutes (Annotated Statutes, 6755-6886), being the gen- 
eral law relating to irrigation, and, in order to have a 
proper consideration of the meaning and intent of the 


‘egislature in the enactment of such provisions, it will be 
13 
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necessary to consider the whole course of legislation in 
this state upon this subject, and the construction given to 
similar statutory and constitutional provisions by the 
courts of other states and territories. On February 19, 
1877, an act was approved providing for the organization 
of corporations for the purpose of constructing and oper- 
ating irrigation canals, and giving such corporations 
the necessary powers to carry out the purpose of 
their organization. Laws 1877, p. 168. In 1889 another 
irrigation law was passed, repealing the law of 1877, 
but covering the subject more extensively and supplying 
the deficiencies which experience had shown to exist 
in the operation of the former law. Laws 1889, 
ch. 68. It is a matter of public knowledge that, 
after the passage of these acts, many irrigation en- 
terprises were commenced in the western part of the 
state, both by private individuals and corporations. These 
interests became so extensive, and the subject of irriga- 
tion of such economic importance, that, in 1895, new and 
comprehensive laws were enacted covering the entire sub- 
ject of the application of the waters of the state by private 
individuals and corporations to a beneficial use, creating a 
complete and harmonious system for the determination of 
the respective rights of persons interested, and providing 
an orderly method of administration. At the time of the 
passage of the act of 1895 many persons and corporations 
had acquired vested rights in the appropriation of water 
for irrigation purposes. It was not the intention of the 
legislature to create confusion and stir up strife, contro- 
versy and litigation over the water rights theretofore ac- 
quired, but it is manifest from a consideration of the law 
of 1895 that, among the main inducements to its passage, 
were the features requiring the adjudication of the priori- 
ties of appropriation upon all the streams of the state up 
to the time of the passage of the act, and the creation of a 
state board of irrigation whose records would evidence 
the priorities of title to the appropriation of water in such 
a public manner that no one might be misled. Publicity of 
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right and stability of title were matters which the legisla- 
ture evidently intended to establish so far as lay within 
its power, and the provisions of the law under consider- 
ation seem admirably fitted to accomplish this object. 

The first 27 sections of the act apply mainly to rights 
already vested, they provide for a division of the state of 
Nebraska into two water divisions and fix their boundaries, 
and for a state board of irrigation consisting of the gov- 
ernor, attorney general and the commissioner of public 
lands and buildings. 

Section 16 is as follows: “It shall be the duty of the 
state board at its first meeting to make proper arrange- 
ments for beginning the determination of the priorities of 
‘right to use the public waters of the state, which determi- 
nation shall begin on streams most used for irrigation, and 
be continued as rapidly as practicable until all the claims 
for appropriation now on record shall have been adjudi- 
cated. The method of determining the priority and 
amount of appropriation shall be determined by the said 
state board, which at its first meeting shall designate the 
streams to be first adjudicated.” 

Section 21 provides for the issuance of a certificate by 
. the state board to the appropriators, setting forth the name 
and post office address of the appropriator, the priority 
number of each appropriation, the amount of water appro- 
priated, the amount of prior appropriation and a descrip- 
tion of the land to which the water is to be applied and the 
amount thereof. 

Sections 22 to 25, inclusive, provide for appeals to the 
district court by any persons feeling themselves aggrieved 
by the determination of the state board. 

Sections 26 and 27 provide for the transmission by the 
county clerk of each county of a transcript of all claims 
to the appropriation of water then on file in their respect- 
ive offices to the secretary of the state board, and for the 
classification and arrangement of said claims by him. 

It will be apparent from an examination of these provis- 
ions that it was the intent and purpose of the legislature 
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thereby to provide a tribunal and a method of procedure 
whereby the respective rights of priority of appropriation 
of all persons should be finally fixed, settled and deter- 
mined in such a manner as to create a public record of all 
rights to the use of the waters of the state by appropri- 
ators up to the time of the act, and from which other per. 
sons desiring to appropriate water could learn the exact 
' status of the title to the water in each stream. 

Sections 28 to 31, inclusive, institute a new method of 
procuring appropriations of water up to that time not 
appropriated. The old method, by posting notices and 
filing copies of the same in the office of the county clerk, 
was done away with, and in its stead it was provided that 
un application should be made to the state board for a 
permit to make the appropriation. They provide for action 
upon this application by the state board, and for an appeal 
from the action of the board by any applicant feeling 
himself aggrieved; and also provide for a certificate that 
the application has been perfected in accordance with law 
in like manner as in the preceding sections. 

Sections 32 to 64, inclusive, being the remainder of the 
act, consist mainly of general provisions creating a system 
of supervision of the use of the waters of the state, grant- 
ing the right of condemnation to appropriators, providing 
penalties against the wrongful diversion of water, regulat- 
ing the rights and duties of ditch owners with reference to 
public highways, and providing for many other matters of 
administrative detail which are not of importance in the 
consideration of this case. 

It appears that after the organization of the state board 
of irrigation, in pursuance of the duties imposed upon it 
by section 16 of the act, the board proceeded.to determine 
the priorities of right to use the waters of the North Platte 
river, after giving notice to persons interested. That, 
after the hearing upon the claim of the Farmers Canal 
Company, the state board, by its secretary and state engi- 
neer, entered the following order: “The claim set forth in 
this record is for a right to the use of a portion of the 
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water of the North Platte river for irrigation purposes, 
and is made by virtue of posting three notices of appro- 
priation at the proposed point of diversion, No. 1 being 
posted on the 16th day of September, 1887, and filed for 
record in the office of the county clerk of Cheyenne county, 
at Sidney, Nebraska, on the 19th day of September of the 
same year. No. 14 was posted on the 17th day of Noven- 
ber, 1890, and filed for record the same day. No. 43 was 
posted on the 12th day of March, 1895, and filed for record 
in the office of the county clerk on the 14th day of March, 
1895, and commencing the work of excavation and con- 
struction upon a proposed ditch or canal on or about the 
ist day of March, 1888. 

“It appears from the record in the matter of this claim: 

“Ist. That the name adopted for the ditch or canal is 
the ‘Farmers Canal,’ 

“2d. That the source of the appropriation is the North 
Platte river. 

“3d. That the object of the appropriation is the irri- 
gation of lands. 

“4th. That the work of actual construction was begun 
on or about the ist day of March, 1888. 

“Sth. That the priority of the appropriation dates from 
the 16th day of September, 1887, when the first notice of 
appropriation was posted at the proposed point of diver- 
sion. 

“6th. (a) That the priority number of the appropri- 
ation for the water-shed is No. ...., Water Division No. 
1-A: (b) That the priority number of the appropriation 
for the stream is No. ...., North Platte river. 

“7th. That the ditch, or canal, heads on the north bank 
of the stream in the S.W. 4 of the 8.1. } of Sec. 3, T. 23, 
N. R. 58, west of the 6th P. M., near the west line of See. 
10, T. 23, R. 58. 

“8th. That said ditch is about 81 miles in length and 
passes through the following described lands, viz.: Begin- 
ning at a point on the north side of the North Platte 
river, near where the river intersects the west line of sec. 
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10 in T. 23, R. 58, in Scott’s Bluff county, Nebraska, on the 
N.W. 4 e 2 of said section 10, thence through and over 
the BE! 3 N.EL} N.E.4 S.E.4 of said section 10 * * * 
(and ae about 140 other tracts). * * * 

“9th. That said ditch or canal covers and reclaims the 
following described lands, viz.: a part of Lot 1, T. 22, R. 
58; parts of Lots 1 and 2, in Sec. 11: Lots 1 and 2 and a 
part of N.E.j N.E.3, Sec. 14 * * * (and further de- 
scriptions of land covering over three typewritten pages of 
legal cap) * * * amounting in all to about 80,000 
acres. 

“The claim is allowed subject to the following limita- 
tions and conditions, viz. : 

“Ist. The water appropriated shall be used for the pur. 
pose of irrigation. 

“2d. The time for completing the application of water 
to the beneficial use indicated shall extend to September 
1, 1904. 

“3d. The amount of the appropriation shall not exceed 
eleven hundred and forty-two and six-sevenths (1142 6-7) 
cubic feet per second of time, neither shall it exceed the 
capacity of said ditch or canal, nor the least amount of 
water that experience may hereafter indicate as necessary 
for the production of crops in the exercise of good hus: 
bandry; and, further, said appropriation under any cir- 
cumstances, shall be limited to one-seventieth (1-70) of 
one cubic foot per second of time for each acre of land to 
which water has been actually and nee applied on or 
before September 1, 1904.” 

This order and allowance is the adjudication under 
which the Farmers Canal Company and Roberts Walker 
claim. 

In the larger number of states and territories within the 
arid section of this country, the usual nethod of obtaining 
the right to an appropriation of water for irrigating pur- 
poses is by means of posting a notice at the point of diver- 
sion, filing a copy of such notice in the office of the county 
clerk of the county in which the point of diversion lies, 
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diverting the water and actually applying it to the bene- 
ficial use for which it is sought to be appropriated, at the 
place designated in the notice. The experience of many 
years shows that this method often led to strife, conten- 
_ tion and sometimes to bloodshed, on account of the lack of 
a clear record of the rights of claimants. In order to re. 
move this state of affairs, in Colorado and Washington, the 
legislature vested the district court with special juris. 
diction, for the purpose of determining the respective pri- 
orities of rival appropriators of water, by a special proceed- 
ing somewhat in the nature of a bill of peace, bringing in 
all parties interested and adjudicating their rights and 
priorities. This method proved to be a great improvement 
upon the loose methods theretofore existing, and has 
proved exceedingly satisfactory to the people of these 
states. 

Following this idea and improving upon it, the state 
of Wyoming, having experienced the same difficulties with 
reference to controversies between water claimants, in its 
constitution established a new system with reference to the 
matter of irrigation, and adopted an entirely new scheme 
for the adjudication of rights, the appropriation of water, 
and for the administration of rights to the public. waters 
of the state. An act was afterwards passed by the legis- 
lature of that state to carry out these constitutional pro- 
visions. In this act there was created for the first time by 
any of the states or territories a state board of control, 
which was given quasi judicial powers in regard to the 
ascertainment and adjudication of the rights of appropri- 
ators of the public waters of the state which had vested up 
to that time, and to which board was further committed the 
‘allowance of claims to, and the general regulation of, all 
rights to water thereafter. The Nebraska statute of 1895 
is substantially an adoption of the Wyoming system. 
While the state board of irrigation is differently consti- 
tuted from the board of control in Wyoming, its powers 
and functions are the same, and the provisions of the sec- 
tion by which the board was directed to begin the deter. 
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mination of the priorities of right to use the waters of the 
state are identical with those in the Wyoming act. 

In Farm Investment Co. v. Carpenter, 9 Wyo. 110, 50 
L. R. A. 747, 87 Am. St. Rep. 918, the constitutionality 
of this act was upheld, and, among other matters, the 
court held that the proceeding to determine priorities is 
not a part of the process by which an individual appropri- 
ation is completed, but the proceeding is instituted by the 
board in an official capacity, representing the public for the 
purpose of ascertaining the precise rights and priority of 
each appropriator, to the end that the public records may 
be furnished an accurate and defined statement thereof, 
and as an aid to adequate and effective state control of 
the public waters. A part of the object also is public 
recognition of an appropriation previously made and the 
issuance of documentary evidence of title. In Crawford 
Co. v. Hathaway, 67 Neb. 325, the same attack was made 
upon the constitutionality of the Nebraska law, and this 
court reached the same conclusion as the Wyoming court. 
It would seem that an adjudication made by the state board 
of irrigation upon a matter properly before it, and within 
the scope of its powers and duties, is final, unless appealed 
from to the district court. Its action stands upon a some- 
what similar footing to that of county boards in passing 
upon claims against their respective counties. It has been 
held repeatedly that when a county board acts upon claims 
against the county, the amount of which is not specially 
fixed by the statute, its action is judicial in its nature 
and, unless appealed from, is final. Indeed, if the determi- 
nations of the state board of irrigation with reference to 
the priorities of appropriators are not of this final charac- 
ter, of what benefit or use would they be? For the board to 
attempt to decide a controversy or to establish a right, 
when, in fact, after it had acted, no right was established 
or controversy settled, would be a vain thing. Castle Rock 
Irrigation Canal & Water Power Co. v. Jurisch, 67 Neb. 
377. 

In Colorado the findings and adjudications of the district 
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court, while acting as a special tribunal fo determine 
priorities and amounts of appropriation, are res judicata. 
New Mercer Ditch Co. v. Armstrong, 21 Colo. 357; Platte 
Valley Irrigation Co. v. Central Trust Co., 32 Colo. 102. 
The proceedings before the board of control in Wyoming 
and the state board of irrigation in Nebraska, in determin- 
ing priorities, are essentially the same as the proceedings 
before the district court in Colorado, when it sits for the 
purpose of adjudicating priorities, and their findings and 
adjudications are of like weight. 

While the transcript of the proceedings before the state 
board, by which the priorities of appropriation of the 
I-armers Canal Company were determined in 1897, does not 
set forth in full the three notices of appropriation which 
were posted under the former law, nor fully sct forth the 
original claim which was filed before the board, still the 
adjudication based upon the notices and the prior appro- 
priation describes specifically the lands through which the 
ditch passes, and sets forth definitely the government 
subdivisions which the ditch or canal covers and reclaims, 
and there is no provision in the statute requiring any 
formal application to be made in such proceedings, or 
anything more than the copy of notices filed in his 
office to be furnished by the county clerk. A very large 
portion of the land covered and reclaimed is described 
as “a part of” a government subdivision. While this is 
somewhat indefinite, it will be taken to mean all that 
part of the government subdivision described which is 
capable of irrigation, and the description is not so in- 
definite, when it is taken and considered in connection with 
the actual construction of the canal and laterals, as to 
be incapable of identification. 

In the order adjudicating the priority of appropriation 
of the Farmers Canal Company, the state board fixed a 
limit of time for the completion of the application of water 
to the beneficial use proposed. Since the board was acting, 
not upon an application for a permit to appropriate water 
under the provisions of sections 28 to 31, inclusive, of 
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the act, but derived its power to adjudicate priorities 
from sections 15 to 27, inclusive, and was acting under the 
provisions of those sections at that time, it had no au- 
thority in such a proceeding to make such order. Its sole 
duty was to ascertain and determine existing rights, not 
to grant new and conditional privileges in that proceeding, 
without an application for a permit. Its order limiting 
time, therefore, was null and void. 

Though the board in adjudicating the claim of the 
Farmers Canal Company, in all probability, acted erro- 
neously, and made an adjudication that the Farmers Canal 
Company was entitled to an appropriation greater than it 
was possessed of at that time, still, it had jurisdiction 
to hear and determine, and no appeal having been taken 
from its determination, its order allowing the appropri- 
ation is final and cannot be attacked collaterally. This 
conclusion is not in conflict with the principle laid down 
by the learned district court, that an appropriation is 
not complete unless the water is applied to a beneficial 
use within a reasonable time. All applicants for a new 
appropriation made after the passage of the act under 
the regulations laid down therein must comply with this 
rule, and complete the appropriation by applying the 
water to the land before their appropriation is complete, 
their right is vested, and they are entitled to a certificate. 

The next question presented is, whether the Farmers 
Canal Company has lost its right to the appropriation 
by abandonment. There can be no question from the 
evidence that the company never actually gave up the 
possession of the ditch so far as it was actually con- 
structed, nor had it or its successor Roberts Walker ever 
given up the idea or intention of completing the canal to 
the full extent of its appropriation. Abandonment is a 
mixed question of law and fact. There must be both a 
relinquishment of possession or nonuser of the right 
granted, together with the intention to abandon. Mr. Long 
in his work on Irrigation (sec. 85) says: “Abandonment 
is a matter of both intention and act, and consists in the 
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relinquishment of possession without any present inten- 
tion to repossess. Mere nonuser is not in itself an aban- 
donment, though, if continued for a sufficient length of 
time, it may result in a forfgiture of the water right by 
prescription.” 

Whether an act of a party constitutes an abandonment 
of property previously occupied by him depends entirely 
upon the intention with which it is done. An abandon- 
ment of property held by possessory title takes place in- 
stantly when the occupant deserts it without an inten- 
tion of ever reclaiming it for himself, and careless of 
what may thereafter become of it. A single act may be of 
such character, and done in such manner, and under such 
circumstances, that an intention to abandon may be in- 
ferred from it. But mere absence from and nonuser of 
the property do not prove an intention to abandon, al- 
though conduct of that kind may continue unexplained for 
such length of time as not to be consistent with any other 
hypothesis. Derry v. Ross, 5 Colo. 295; Sieber v. Frink, 
7 Colo. 148, 2 Pac. 901; Richardson v. McNulty, 24 Cal. 
339; Judson v. Malloy, 40 Cal. 299; Alallett v. Uncle Sam 
Gold & Silver Mining Co., 1 Nev. 188; Putnam v. Curtis, 
7 Colo. App. 487, 48 Pac. 1056. 

The question is to be determined by the evidence in each 
particular case, and, in the case at bar, we hold that the 
evidence is not sufficient to show that the Farmers Canal 
Company or Roberts Walker ever abandoned its appro- 
priation for the uncompleted portion of the canal. As to 
nonuser, we are of the opinion that, unless the nonuser 
has existed for a length of time requisite to obtain a title 
by prescription under the laws of the state, it will not 
be sufficient to divest the right of an appropriator of 
public waters. Mr. Long says, in section 83, “If the 
appropriator has in fact abandoned his right, the length of 
time for which he has ceased to use the water is wholly 
immaterial, for the moment the abandonment itself is 
complete, the rights of the appropriator are extinguished. 
But in the case of mere nonuser, the rights of the appropri- 
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ator are not affected until he has failed to make any bene. 
ficial use of the water for the prescriptive period, when 
they become extinguished.” 

In California, the time fixed by law for the limitation of 
action to recover real property is five years, and by anal- 
ogy the courts hold the same period is requisite to divest 
the title to water by nonuser, and this’ idea seems to 
prevail in other arid states. Nonuscr must be continued 
for a time equal to the statutory limitations upon actions 
to recover the possession of real property, in order to 
lose the right of appropriation. The evidence in this case 
fails to show a nonuser of the appropriation for the term 
of ten years before this action was commenced. Hence, 
the Farmers Canal es aad had not lost its appro- 
priation by nonuser. 

We hold, therefore, that Roberts Walker and the 
Farmers Canal Company were, at the time of the begin- 
ning of this proceeding, the owners of, and entitled to, an 
appropriation of water to the extent, and for the pur- 
pose, as allowed to them by the state board of irriga- 
tion in 1897. 

In this connection it should be observed that these con- 
siderations do not apply to cases where an application for 
water has been granted by the state board, and the ap- 
plicant has failed to complete the work within the specified 
time. Nor do we mean to say that an irrigation com- 
pany may refuse or neglect, with impunity, to supply 
water to persons for whose lands it has been allowed to 
appropriate the same. The law grants to corporations of 
this character valuable rights, but with these rights are 
accompanying duties to the landholders for the irrigation 
of whose land the rights are granted, and if these obli- 
gations are not fulfilled, the law will interfere at the re- 
quest of the party injured. 

The irrigation company does not own the water; it is 
only the servant of the public to carry it to the land for 
which it has been appropriated, and this service it is bound 
to perform. 
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There remains the important question, whether or not 
the appropriation of the Farmers Canal Company and 
Roberts Walker should be held to be exclusive in its 
character, and whether the granting to the same makes it 
imperative upon the state board and upon the courts to 
refuse a subsequent application for an appropriation of 
the surplus waters from the same stream, for the purpose 
of irrigating the same land. 

It is adinitted by the agreed statement of facts that there 
is unappropriated water in the North Platte river suf- 
ficient to supply the application of the Farmers Irriga- 
tion District. Section 28 of the act of 1895, so far as 
it affects this question, is as follows: “If there is unap- 
propriated water in the source of supply, named in the 
application, and if such appropriation is not otherwise 
detrimental to the public welfare, the state board, through 
its secretary, shall approve the same. * * * If there 
is no unappropriated water in the source of supply, or if 
a prior appropriation has been made to water the same 
land to be watered by the applicant, the state board, 
through its secretary, shall refuse such appropriation and 
the party making such application shall not prosecute such 
work so long as such refusal shall continue in force.” 

, If the language of this section is to be construed liter. 
ally, there is no doubt that the action of the court, dis- 
missing the application of the Farmers Irrigation District, 
is correct. The contention of the Farmers Irrigation 
District with reference to this section is that it shouid 
be construed as though it read, “or if a prior appro- 
priation has been perfected,” and that, unless a prior ap- 
propriator has actually completed his appropriation by 
an application of the water diverted to the land sought to 
be irrigated, no “prior appropriation” in the language of 
the section has been made. They further urge that a 
literal construction of this provision would be in violation 
of section 15, article 3 of the constitution of the state of 
Nebraska, providing: “The legislature shall not pass 
iocal or special laws * * * granting to any corpo- 
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ration, association, or individual any special or exclusive 
privileges, immunity, or franchise whatever.” And 
further that it contravenes the provisions of section 16, 
article 1, providing that no law “making any Irrevocable 
grant or special privileges or immunities, shall be passed.” 

The object of the law in question is the promotion of 
irrigation within the state of Nebraska by a just and fair 
apportionment of the waters of the state among its people 
in such manner as to utilize the waters to the fullest ex- 
tent. To this end the state has in a manner seized upon 
these waters, and, as a matter of police regulation, for the 
public benefit has prescribed certain rules applicable to 
all persons alike regarding the methods of procuring the 
right to the water, the quantity to be applied to each acre, 
and the preservation of rights which have become vested. 
As in all other states and territories where irrigation 
is practiced, priority of appropriation gives priority of 
right, and no person or corporation is favored more than 
another. The law gives to every citizen of the state the 
right, upon complying with certain prerequisites, to ap- 
propriate for beneficial purposes the unappropriated 
public waters of the state, and it protects him in the en- 
joyment of this appropriation after his right is once 
vested. He takes this right, however, subject to the 
rights of all prior and subsequent appropriators, and he 
cannot infringe upon their rights and privileges. Sec- 
tion 20 of the act provides: “That such appropriator 
shall at no time be entitled to the use of more than he can 
beneficially use for the purposes for which the appropri- 
ation may have been made.” 

Section 42: “The water of every natural stream not 
heretofore appropriated, within the state of Nebraska, is 
hereby declared to be the property of the public, and is 
dedicated to the use of the people of the state, subject 
to appropriation as hereinbefore provided.” 

Section 43: “The right to divert unappropriated waters 
of every natural stream for beneficial use shall never be 
denied. Priority of appropriation shall give the better 
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right as between those using the water for the same pur- 
pose.” 

It is the evident purpose of the law, taken as a whole, 
to enforce and maintain a rigid economy in the use of the 
waters of the state. It has been, and is, the policy of the 
law in all the arid states and territories to require and 
enforce an economical use of the waters of the natural 
streams. The urgent necessities of the situation compel 
this policy by the very force of circumstances. One of the 
main objects of the system of administration of public 
waters prescribed throughout the arid regions is to re- 
strain unnecessary waste, and to provide for an economic 
distribution of that clement so necessary to the very ex- 
istence of agriculture in those regions. This is also the 
policy of the state of Nebraska in its regulation of the 
use of the waters of the state, and the law should be con- 
strued so as to effect a reasonable, just and economic 
distribution of water for irrigation purposes. The court 
will take judicial notice of the fact that there are hun- 
dreds of acres within the state susceptible of irrigation 
to every acre which there is water enough to supply, and 
it is obvious that a construction of the law that will best 
distribute the use of the waters is to be preferred, if such 
construction is not inimical to any constitutional inhibi- 
tions or limitations. 

The person making the first application for the use of 
water to water any particular tract of land is given by 
the law an exclusive right to the water, so long as he ap- 
plies it to the beneficial use, and is granted, therefore, in 
a certain sense, a monopoly of the use of the water which 
he has been allowed to appropriate. But this monopoly 
or privilege, while exclusive in its nature, is not such a 
special privilege or immunity, a grant of which the con- 
stitution seeks to prevent. In the very nature of things, 
a grant of water for irrigation purposes which was not 
exclusive would be worthless. Unless his right to use 
water to a certain extent was sure and certain no person 
would be guilty of such folly as to attempt the pursuit of 
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agriculture in an arid region, when the supply of the only 
agency by which he might hope to raise a crop might be 
cut off by another claimant. The privilege granted by 
the operation of the act is not “special.” On the contrary 
it is general in its operation, and applies to every citizen 
of the state who secks to avail himself of the use of the 
public waters. It is obvious that, if an appropriation of a 
certain amount of water is allowed to an individual to 
water a certain tract of land, and out of the surplus 
waters in the stream a subsequent appropriation of water 
is made to the same extent to water the same land, there 
is thereby withdrawn from use by other persons who may 
desire to use it an amount of water equal to one of these 
appropriations, and that an area of land equal to that 
which the appropriaticns cover is deprived of the benefit 
of irrigation. Instead of the refusal to allow a subs>- 
quent appropriation of water to water the same land 
creating a monopoly, it would rather seem that to deprive 
another applicant of the use of water, by granting the 
right to use a double appropriation upon one piece of land, 
would tend to create a monopoly. It is objected that 
the exclusive right granted to a canal company to carry 
the water to the land to be benefited may be subject to 
abuse by extortionate charges, but the public have an in- 
terest in such a corperation, and the law may interpose 
if necessary for the protection of the individual. Castle 
Rock Irrigation Canal & Water Power Co. v. Jurisch, 67 
Neb. 877. Further, the construction of works of the magni- 
tude required to carry on extensive schemes of irrigation 
requires the expenditure of large sums of money, and it 
was no doubt the intention of the legislature to protect 
the men who put their money into such enterprises from 
the risk of loss by being unable to dispose of the water 
after it had been carried by them to the land upon which 
it was designed and appropriated to be used. The object: 
of the law was to encourage, not to repress, irrigation en- 
terprises. The right to prescribe the manner of using the 
waters of the state, and apportioning the use among the 
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people of the state, rests with the legislature, and is a 
proper exercise of its general police powers. The provis- 
ions preventing two appropriations of water for the pur- 
pose of watering the same land seem to be a just and 
fair exercise of this power, and rest upon sound policy. 

It is unnecessary to consider further the validity of the 
provisions of the statute under consideration. The legis- 
lature having spoken, unless its language contravenes the 
constitution it is final. While it may be conceded that 
the legislature took a step farther than that of any other 
state or territory up to that time, in thus specifically de 
claring that an appropriation should be refused if a prior 
appropriation had been made to water the same land, yet 
we see in such provision nothing which is contrary to any 
constitutional provisions. 

We recommend, therefore, that the decree of the dis- 
trict court be reversed and this cause remanded to the 
district court, with directions to enter judgment in favor 
of the Farmers Canal Company in accordance with this 
opinion, and with directions to remand the application of 
William Frank and Farmers Irrigation District to the 
state board of irrigation with leave to amend, if desired, 
and for further proceedings in accordance with this 
opinion. 

By the Court: For the reasons stated in the foregoing 
opinion, the decree of the district court is reversed and this 
cause remanded to said district court, with directions to 
enter judgment in favor of the Farmers Canal Company 
in accordance with this opinion, and with directions to 
remand the application of William Frank and Farmers 
Irrigation District to the state board of irrigation with 
leave to amend, if desired, and for further proceedings 
in accordance with this opinion. 


REVERSED. 


14 
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STEPHEN B. Scace v. WAYNE COUNTY. 
Fp June 9, 1904. No. 13,455. 


1. Eminent Domain: Damagars. The provisions of section 21, article 
I of the constitution, allow a person whose property has been 
taken for a highway, not only the fair market value of the land 
actually taken, but also such additional damages as accrue to the 
remainder of the tract by reason of the opening of the road. 


2. Highway: Damaq@res. Where a highway is laid out by which a 
tract of land is divided into two parts, the depreciation in value, 
if any, of the entire tract, after deducting any special benefits 
which may accrue by reason of the opening of the road, is a 
proper element of damage. 


The rights of the owner of land over which a 
section line extends are the same, with reference to the assess- 
ment of damages for the location of a highway thereon, as 
those of the owners of other real estate. The statute making 
all section lines public roads merely dispenses with the neces- 
sity of a petition and other formal proceedings before the county 
board is authorized to open the road. 


Error to the district court for Wayne county: JOHN F. 
Boypb, Jupex. Reversed. ; 


Wilbur & Berry and Allen & Reed, for plaintiff in errer. 
H. HE. Simon, contra. 


Lerton, C. 


The plaintiff in error, Stephen B. Scace, is the owner of 
318 acres of land adjoining the city of Wayne, part of the 
same lying in section 16 and part of it in section 17. A 
road was established by the county commissioners of 
Wayne county on the section line between sections 16 
and 17 across his land. The entire tract was fenced in 
one body and was used by the plaintiff to furnish pastur- 
age for hire to the inhabitants of the adjoining city of 
Wayne for their horses and cattle. The tract was irregu- 
lar in shape. The proposed road entirely cut off and 
separated one 80 acre tract from the remainder ef the 
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pasture and deprived the plaintiff of the use of a well, 
windmill and tank situated upon the land taken for the 
road, and necessitated removing the fence, or building a 
new one half a mile long. Before the road was established, 
a notice was published by the commissioners fixing the 25th 
day of May, 1901, as the time for the presentation of 
claims for damages by reason of the opening of the road, 
and on May 24 the plaintiff in error filed a claim in 
the sum of $2,500 for damages accruing to the 80 acres 
on each side of the road immediately adjoining the pro- 
posed highway. On May 25 appraisers were appointed 
to ascertain and fix the amount of damages sustained by 
the claimants by reason of the establishment of the road. 
On the same day the appraisers reported, assessing the 
damages to the plaintiff in error at the sum of $340. On 
the 1st of June Scace filed an application for an extension 
of time for making: proof and the hearing of his claim 
for damages until June 17, and on the same day a reso- 
lution was adopted that the road be opened and worked 
as a public road, and the hearing of Scace’s and all other 
claims for damages was continued to the 17th day of June, 
1901. On the 17th of June Scace filed another claim for 
damages in the same amount, to wit, $2,500, but this 
claim differs from the first claim filed by him in that it 
seeks to recover damages to the whole tract of 313 acres, 
instead of to 160 acres as in the first claim. A hearing was 
had, fixing and assessing the damages to Scace at $375, 
from which an appeal was taken by him to the district 
court. He filed a petition in the district court, claiming 
that he was damaged by the taking of his land and for 
damages to the entire tract in the sum of $3,985. Before 
the trial in district court, a motion was made by the 
defendant in error to require the plaintiff in error to elect 
whether he will submit the case as on appeal from the 
action of the county board or as an original action in this 
court, which motion was sustained by the court, and ex- 
ception taken by the plaintiff, whereupon he elected to sub- 
mit the case as an appeal from the action of the board of 
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county commissioners. This is the first assignment of 
error made by the plaintiff in error. The petition in error 
contains 90 other assignments, of which it will only be 
necessary to consider one or two. 

We have been unable to ascertain from the record that 
the plaintiff was in any wise prejudiced by being required 
to elect whether to proceed as upon appeal or as an original 
action. We do not think the action of the district court in 
requiring his election was erroneous, though it was prob- 
ably unnecessary, since the cause was in court upon appeal 
as it was, and this election did not change the status of 
the case. 

_ From an examination of the rulings of the trial court 

upon the introduction of evidence, and of the instruc- 
tions to the jury, it is apparent that the jury were con- 
fined in their estimation of damages to the fair market 
value of the land actually taken, together with the ex- 
penses of moving the fence. The plaintiff in error testified 
that the value of the land before taking for the road was 
$125 an acre, and offered to show what the value of the 
entire tract was after the taking of the one-half mile strip 
for the road, which offer was rejected by the court. The 
court also refused to allow him to show that the prin- 
cipal value of the land was for pasturage, and to show the 
effect on its value for that purpose that the cutting off the 
_ 80 acre tract would have. It is clear that a tract of land 
may, on acount of its close proximity to a town or city, be 
enhanced in its value by reason of its advantage of situ- 
ation for pasturage purposes. If this be so, then the 
person from whom it is taken, or whose estate in it has 
been diminished in value, should be allowed to recover the 
entire pecuniary injury which he has suffered, and should 
be permitted to prove the value of the entire tract of land 
- before and after the taking, for whatever purpose it may 
be used, as the means of ascertaining whether he has been 
damaged by the taking thereof. Instruction numbered one 
given by the court upon its own motion is as follows: 
“You are instructed that the only issue for you to deter- 


Vou. 72] JANUARY TERM, 1904. 165 


Scace v. Wayne County. 


mine in this case is the fair market value on the 1st day of 
June, 1901, of the 3 and 95-100 acres of land taken by the 
defendant for a public highway, and the reasonable ex- 
pense of moving the fence therefrom to the side of the 
road.” Instructions were asked by the plaintiff in error 
to the effect, in substance, that the damages recoverable 
in such a case are not confined to the market value of the 
land taken, but that the plaintiff would be entitled to re- 
cover damages to the remainder of his adjoining or abut- 
ting lands, if any, shown by the testimony, and that he 
should be allowed damages, not only for the value of the 
‘land actually taken, but for the permanent depreciation, 
if any, in the value of the entire tract of land. These re- 
quests were refused. 

Section 21, article I, of the constitution of 1875, pro- 
vides: 

“The property of no person shall be taken or damaged 
for public use without just compensation therefor.” It 
has been the settled doctrine of this court since the adop- 
tion of this provision that, whenever the property of any 
person has been injuriously affected by the appropriation 
of the property itself, or property adjoining, for public 
purposes, the person injured has heen entitled to re 
cover the actual damages suffered by him. The words 
“or damaged” were not contained in the constitution of 
1866. The object of the insertion of these words in the 
constitution of 1875 was, as is said in Gottschalk v. Chi- 
cago, B. & Q. R. Co., 14 Neb. 550: “To grant relief in 
cases where there was no direct injury to the real estate 
itself, but some physical disturbance of a right which 
the owner possesses in connection with his estate, by rea- 
son of which he sustains special injury in respect to such 
property in excess of that sustained by the public at 
large.” This court has so often construed this consti- 
tutional provision that it is unnecessary to discuss it 
further. Schaller v. City of Omaha, 23 Neb. 325; City of 
Omaha v. Kramer, 25 Neb. 489; Chicago, K. & N. RK. Co. v. 
Hazels, 26 Neb. 364; McGavock v. City of Omaha, 40 Neb. 
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64; City of Harvard v. Crouch, 47 Neb. 133; Chicago, R. I. 
é& P. R. Co. v. O'Neill, 58 Neb. 239. The instruction given 
by the trial court was erroneous, and the refusal to instruct 
that the plaintiff in error was entitled to damages for 
the depreciation, if any, in the value of the remainder of 
the tract was also prejudicial error. 

As to the contention of defendant in error that, since 
the statute makes all section lines public roads, and that 
the plaintiff bought the premises charged with knowl- 
edge of these statutory provisions, and hence must be 
deemed to have accepted the property with the burden of 
the liability to damage by the taking of the same by the 
public, we have only to say that the object of the statu- 
tory provisions was to avoid the necessity of the filing 
of a petition before a road upon a section line could be 
opened. The status of land over which a section line runs 
is no different from that of other real estate, and the 
property rights of the owner of such land are as fully 
protected by the constitutional guarantees as are those of 
the owner of any other real estate. The provisions of the 
statute merely dispense with the necessity of a petition 
for the location of the road before the county board can act 
upon the matter. 

For these reasons, we recommend that the judgment of 
the district court be reversed and the cause remanded for 
further proceedings. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded for further proceedings. 


REVERSED. 
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WILLIAM BROWN, APPELLANT, V. VICTOR REED, APPELLEB. 
FILED Junge 9, 1904. No. 13,482. 


1. Equity. Where an adequate remedy exists at law equity will not 
assume jurisdiction. 


2. Evidence examined, and held to sustain the findings and judg- 
ment of the district court. 


APPEAL from the district court for Boone county: JAMES 
N. Pau, JuDGE. Affirmed. 


H. @. Vail and Rose Bros. & Reid, tor appellant. 
R. F. Williams, contra. 


Lerton, C. 


This is an equity proceeding brought by William Brown 
as plaintiff, hereinafter named the plaintiff, against Vic- 
tor Reed as defendant, hereinafter named the defendant, 
for the purpose of obtaining an injunction to restrain the 
defendant from driving away the plaintiff’s cattle from cer- 
tain fields of cornstalks and from certain yards, feed pens 
and water tanks of defendant, and from preventing the 
plaintiff’s cattle from having access to and being fed cer- 
tain straw and cornstalks, which the plaintiff alleges were 
the joint property of the plaintiff and defendant. In sub- 
stance, the plaintiff’s claim is that he and the defendant, 
who both reside in Nance county, Nebraska, and are each 
engaged to some extent in the business of feeding and 
raising live stock, the plaintiff owning at this time about 
105 head of cattle and defendant about 60 head, made an 
agreement whereby the cornstalks and straw situated upon 
certain sections of land in Boone county should be pur- 
chased for their joint benefit; that the defendant would 
furnish yards and water for said cattle upon land he 
owned in section 12 in Boone county; that the plaintiff 
would furnish additional water tanks, feed racks and wind- 
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breaks for all of the stock, and that a man should be hired 
to care for the stock whose wages should be paid jointly; 
that the plaintiff furnished the tanks, erected the feed 
racks and wind breaks upon the defendant's place; that a 
man was hired by both parties, and that the plaintiff 
paid for his share of the cornstalks and straw and drove 
his cattle to the defendant’s premises in accordance with 
the agreement, but that the defendant wrongfully drove 
the plaintiff’s cattle away and refused to allow them to 
remain on the preniises. The evidence on the part of the 


plaintiff, if it stood alone, tends to substantiate this con- | 


tention. The defendant’s evidence, however, is in- sub- 
stance to the effect: That early in September, 1901, he had 
purchased the straw, feed and cornstalks situated upon 
section 18 in Nance county, Nebraska, from one Eli 
Harvey, the foreman of P. D. Smith, who was the owner 
of the land. That shortly afterwards he was in Genoa, 
Nance county, in the plaintiff’s saloon, and in the course 
of conversation mentioned the fact that he had bought 
this feed, or “roughness,” as it was called. That the 
plaintiff asked him if he could buy some in that iocality 
for him, as he had about a hundred head of cattle he 
desired to winter, and that at the plaintiff’s request the de- 
fendant bought from Harvey for him for $70 a number 
of straw stacks situated on section 15 in Nance county, 
also belonging to P. D. Smith, and that the plaintiff paid 
the defendant the $70 which he had expended in this pur- 
chase. That afterwards arrangements were made between 
them whereby the defendant agreed to let the plaintiff 
put his cattle with the defendants; that they should hire 
a man jointly to herd them; that the defendant would 
allow them to be kept in his corral, and that the plain- 
tiff should furnish such additional feed racks and water 
tanks as were made necessary by the bringing of his cattle 
there, the defendant having sufficient appliances in the way 
of feed racks, water tanks and windmill to care for his own 
cattle, but not for the additional nuinber if plaintiff’s were 
added. 
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It was a condition of the sale of the stalks by Harvey 
that no cattle with cockle burrs upon them should be al- 
lowed on the place, and the defendant’s testimony goes to 
show that it was made a condition by the defendant that 
the plaintiff’s cattle should be native cattle and be free from 
cockle burrs. The plaintiff’s cattle were driven to the 
defendant’s place in the latter part of November, 1901. 
The defendant had Mr. Kilham, the hired man, write the 
plaintiff a letter to the effect that his cattle had come; 
that he had said they were free from cockle burrs, and that 
they were full of burrs, and refusing to allow them to come 
into the stalks until the burrs were taken out, telling him 
he would have to go up there and attend to it; and the 
next day the defendant drove to Genoa and told the plain- 
tiff that he must take his cattle home. Plaintiff failing 
to do this, defendant drove them to the farm of the plain- 
tiff’s father and refused to allow them on his place. The 
trial court found generally for the defendant, dismissed 
the action and dissolved the temporary injunction which 
had been granted. 

We are unable to see any grounds for the interposition 
of a court of equity in behalf of the plaintiff in this case. 
He has utterly failed to show that he is without an ade- 
quate remedy at law. ; 

There is no allegation in the petition that the defendant 
is insolvent, and the evidence shows that he is financially 
able to respond for any damages which the plaintiff may 
have suffered. There is no testimony in the record except 
the mere statement by the plaintiff, that he did not know 
of any other feed of like nature to be procured in the 
neighborhood, to show that he might not have bought in 
the open market all the feed necessary for his cattle, and 
that the ordinary process of law would not afford him 
a full and adequate remedy for all loss which he might 
suffer. There is evidence on the part of the defendant 
to show that there was plenty of feed in the immediate 
neighborhood which he might have procured. In fact, 
Harvey testifies that he had plenty of stalks on section 
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15 that he wanted to sell and that in February he sold 
105 acres of stalks to the defendant. Aside from these 
considerations, however, we are of the opinion that the 
plaintiff has failed to sustain the burden of proof which 
rests upon him. A large part of the testimony of his 
witnesses is reconcilable with the defendant’s theory of 
the transaction, and the documentary evidence. strongly 
tends to substantiate the defendant’s position. The trial 
court with all the witnesses before it found for the defend- 
ant, and we are satisfied that its decision upon the facts 
and law of the whole case was correct and should be 
affirmed. 


AMES and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


Epwarb J. SMITH, TRUSTEE, APPELLEE, V. JONAH B, ALLEN 
ET AL., IMPLEADED WITH JAMES A. OLLIS, JR., APPEL- 


LANT., 
Froep June 9, 1904. No. 13,527. 


1. Mortgage Foreclosure: DrrauLT: Res JupicaTa. Where a cross- 
petition for the foreclosure of a mortgage alleges that one of 
the defendants assumed and agreed to pay the mortgage debt, 
and no answer is filed by the defendant, who appeared in the 
action, a finding by the court that the allegations of the cross- 
petition are true concludes the defendant upon that point, and 
he will not be allowed to relitigate the question of his as- 
sumption of the debt, upon a motion being made for a deficiency 
judgment. 


2. Deficiency Judgment: APPEARANCE: JURISDICTION. A_ general 
prayer for equitable relief in a petition for the foreclosure of a 
mortgage, followed by a motion for a deficiency judgment, notice 
thereof to the defendant and his appearance to contest the same 
confer jurisdiction upon the court to render a deficiency judg- 
ment. 
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APPEAL from the district court for Douglas county: 
CHARLES T. DICKINSON, JUDGE. Affirmed. 


J. W. Eller and #. J. Clements, for appellant. 
J. H. Van Dusen, contra. 


Letron, C. 


This is an appeal from a judgment of the district court 
for Douglas county upon a deficiency arising upon the 
foreclosure of a mortgage. The main action, under the 
title of Smith v. Allen, was appealed to this court and 
the judgment therein affirmed (63 Neb. 74). The contro- 
versy in the case at bar is between the cross-petitioner, 
Van Sant, and the defendant, James A. Ollis, Jr. In the, 
foreclosure case the cross-petition of Van Sant contained 
the following allegation: “That on the 6th day of January, 
1894, said defendants Dora Pertz and August Pertz, her 
husband, sold and conveyed said mortgaged premises to 
the defendant, James A. Ollis, Jr., and that said James A. 
Ollis, Jr., assumed and agreed to pay said note and 
mortgage to this cross-petitioner as part of the purchase 
price of said premises, and that said defendant James A. 
Ollis, Jr., further, upon the back of said notes, as shown 
in the exhibits hereto attached, guaranteed the payment of 
the same.” Defendant Ollis failed to plead to this cross- 
petition. A trial was had, which resulted in a finding 
and decree for the plaintiff and for the cross-petitioner, ac- 
cording to the prayers of their respective petitions. 

Upon appeal to this court, the decree in favor of the 
cross-petitioner Van Sant was affirmed, but the decree in 
favor of the plaintiff was reversed and the cause re- 
manded for further proceedings. Upon a second hearing 
in the district court, the plaintiff, Smith, recovered an- 
other decree, under which the premises were sold, and the 
proceeds being insufficient to satisfy the first mortgage, 
the cross-petitioner, Van Sant, filed his motion in the 
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district court for Douglas county, praying for a deficiency 
judgment against the defendant Ollis, The defendant 
Ollis answered the motion, denying that he assumed and 
agreed to pay the mortgage debt, and alleging that the 
court had no jurisdiction to render a deficiency judgment. 
Upon a hearing, the. motion was sustained and 
judgment rendered against Ollis for the amount of the 
deficiency, from which judgment this appeal is taken. 
The defendant’s first contention is that there is no evi- 
dence to support the judgment. If the facts which deter- 
mined the liability of the defendant to a judgment for a 
deficiency were ascertained and adjudicated upon the 
original decree in the foreclosure case, it is now too late 
for him to seek a re-examination of this question. This 
court has been very liberal in its holdings in regard to 
the right of parties to litigate the question of liability 
for a deficiency at any stage of the proceedings. But it has 
uniformly held that, where this issue has been determined 
in the original decree the parties will not be allowed to 
open up the same and relitigate the question upon a motion 
for a deficiency judgment. In the former opinion in this 
case the court held that Ollis had appeared in the case 
and said, “As regards the cross-petitioner, Van Sant, the 
defendants, having failed to plead to his cross-petition, 
will not now be heard to say that any of the allegations 
therein contained are not established by the evidence.” 
The cross-petition alleged that the defendant Ollis as- 
sumed: and agreed to pay the mortgage debt as part of the 
purchase price of the premises. Part of the decree relat- 
ing to the cross-petition is as follows: “The court further . 
finds that there is due to the cross-petitioner William B. 
Van Sant upon the note set forth in the cross-petition, 
which said mortgage was given to secure the sum of 
$652.80 with interest thereon at the rate of 8 per cent. per 
annum from May 2d, 1898, which amount is a second lien 
on said real estate, and that said cross-petitioner is en- 
titled to a foreclosure of said mortgage as prayed in his 
said cross-petition, and that the allegations in said cross- 
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petition are true.” While this finding is general in its 
terms, it certainly is a finding upon the statement of the 
petition that the defendant assumed and agreed to pay the 
note and mortgage, so that the question upon which his 
liability to the deficiency judgment depends has been con- 
clusively settled against him by the former decree and 
cannot be relitigated upon a motion for deficiency judg- 
ment. Kloke v. Gardels, 52 Neb. 117. 

As to the contention that the district court had no juris- 
diction to render-a deficiency judgment, it seems that this 
is based upon the proposition that the prayer of the cross- 
petition is not sufficient to justify the rendition of such a 
judgment against the defendant. The prayer was a gen- 
eral prayer for equitable relief. In Grand Island Savings 
& Loan Ass’n v. Moore, 40 Neb. 686, in which there was 
only a prayer for general equitable relief, as in this case, 
it was held that this was sufficient to justify the rendition 
of the deficiency judgment. See, also, Kelicy v. Wehn, 63 
Neb. 410. The decree upon the cross-petition conclusively 
determined the facts as to the defendant’s liability which 
were alleged by the petition, and the defendant is con- 
cluded thereby as to these facts. After these facts had 
been determined, the cross-petitioner filed his motion, to 
which the defendant appeared and answered. The court 
then had jurisdiction to hear and determine the matter of 
the motion, and since the former decree had found the 
facts upon which the defendant was liable, and no valid 
defense was made, it rightly rendered judgment against 
the defendant for the deficiency. 

For these reasons, we recommend that the judgment of 
the district court be affirmed. 


AMES and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 
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NELSON MorRIs ET AL., APPELLANTS, V. WASHINGTON 
COUNTY ET AL., APPELLEES. 


Fitep June 9, 1904. No. 13,636. 


1. Drainage. Where a ditch constructed jointly by two counties has 
proved insufficient to drain properly the lands it was intended 
to benefit, the county board of one of the counties has the power 
to adopt a new system of drains of which the old ditch, straight- 
ened, widened, altered or deepened, shall form a part, and assess 
the cost of location and construction upon the lands benefited, 
upon the proper proceedings for that purpose being taken; and 
the fact that prior to the adoption of the new scheme of drain- 
age it had failed to clean out the old ditch for several years is 
immaterial. 


2. Powers of County Board: CoNstiTuTiIonaAL Law. The provisions 
of the drainage law, sections 1-28, article I, chapter 89, Compiled 
Statutes, confer power upon the county board to provide means 
for raising a fund from which to compensate landowners whose 
property has been taken or damaged in the construction of the 
proposed improvement, and its provisions do not violate section 
21, article I of the constitution, providing that the property of no 
person shall be taken or damaged for public use without just 
compensation therefor. 


ApreaL from the district court for Washington county: 
CHARLES T. DICKINSON, JUDGE. Affirmed. 


EB, J. Jackson, for appellants. 
Walton & Mummert, contra. 


Letton, C. 


In 1883 the county board of Washington county, acting 
in conjunction with the county board of Burt county, 
caused to be constructed a drain or ditch from a point in 
the county of Burt, in a south and southeasterly direc- 
tion through the county of Washington, to an intersec- 
tion with a natural water course known as Fish creek. 
Fish creek at that time emptied into the Missouri river, 
a short distance below the city of Blair. The ditch as 
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originally dug had several lateral or spur ditches connect- 
ing with it for the purpose of draining the lands lying to 
the westward of the main ditch, the spur or lateral which 
is considered in this case being known as York creek spur 
ditch or spur ditch numbers 10 and 11. The ditch as origi- 
nally constructed was from 8 to 12 feet wide at the top, 
about 6 feet wide at the bottom and from 6 to 8 feet deep. 
The land lying to the west of the ditch is high and roll- 
ing, while the land through which the ditch passes and 
through which Fish creek ran from the intersection of the 
ditch to where it emptied into the Missouri river is low and 
flat, and in many places stagnant water, in times of heavy 
rains, accumulates thereon. For a number of years after 
its construction, the main and spur ditches were cleaned 
out within the county of Washington by that county, the 
evidence showing that four years ago the witness George 
Sutherland was paid $700 by the county for cleaning out 
spur ditch number 11. The creeks and water courses 
running from the westward toward the line of the ditch 
have a fall of 12 or 14 feet to the mile, and, in times of 
_ heavy rains, water is discharged into the lower country 
where the ditch lies with great force and rapidity. From 
the point where the water strikes the low lands to the 
Missouri river, a distance of about 8 or 9 miles, the land 
is almost level and the fall is only from 12 to 16 inches 
to the mile. The original ditch and spur ditches not 
being of sufficient capacity to carry off and discharge the 
flood waters flowing from the west, as a natural conse- 
quence, when these waters, heavily charged with silt and 
alluvium, spread out upon the lower land and their flow 
was checked, the solid matter held in suspension settled, 
and a deposit of alluvium has been made extending for 
about a half mile east of the bluffs and for 5 or 6 miles 
north and south, to the depth of about from 2 to 4 feet 
above the original surface. The main and spur ditches 
became so filled with this deposit that the waters flow in 
a meandering channel partly upon the line of the old 
ditches and partly outside, their course depending upon 
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the nature and amount of the obstruction in the ditches. 
The bed of Fish creek below the point of intersection of 
the ditch became largely filled with the accumulation of 
matter brought down from above, so that it became shal- 
low and did not afford sufficient drainage capacity for the 
waters flowing into it. 

In March, 19038, a petition was filed with the board of 
supervisors of Washington county under the provisions 
of the drainage law, being sections 1-28, article I, chapter 
89, Compiled Statutes (Annotated Statutes, 5500-5527). 
This petition was signed by W. G. Howell and others. It 
set forth that the petitioners were the owners of lots and 
lands which will be benefited by the ditch, drain and im- 
provement prayed for, and prayed the board to cause 
“the present Fish creek ditch situated in Washington 
county, Nebraska, and commonly known as the Fish 
creek ditch improvement, to be straightened, widened, 
altered and deepened as follows from (here describing 
courses and distances). Also that spur ditches numbers 
10 and 11 be straightened, widened, altered, and deepened 
from (describing courses and distances). Also that the 
board cause to be located and constructed a new ditch 
commencing at the termination of the present Tish creek 
ditch and running thence in a south and southeasterly 
direction (describing courses and distances) to the Mis- 
souri river.” The petition further sets forth the neces- 
sity for such improvements. <A bond was filed with the 
petition according to law. The county board made an 
actual view of the line of the ditch, made some minor 
changes regarding its location and dimensions, made the 
necessary findings that it was conducive to the public 
health, convenience and welfare, and employed an engi- 
neer to survey, level and stake the ditch and to make the 
report, profile and plat and return the schedule provided 
for by law. The apportionment made by the engineer 
was adopted and approved by the board except as to one 
small item. Following the filing of the engineer’s report, 
the county clerk fixed the 17th day of October, 1903, at 
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the county clerk’s office in Blair, Nebraska, as the time 
and place for the hearing of the sane, and personal notice 
to resident landholders and notice by publication to non- 
residents was given as the statute provides. The board 
met at the time and place fixed in the notice and pro- 
ceeded to hear objections to the reports and claims for 
compensation and made findings and adjudications as to 
all such matters. 

After this had been done the plaintiffs, Nelson Morris 
and John H. Cameron, for themselves and on behalf of all 
other persons similarly situated, brought this action for 
the purpose of enjoining the county of Washington and 
the board of supervisors of said county from making any 
contract for the construction of the ditch, from determin- 
ing at what time and in what number of assessments they 
would require the plaintiff to pay the sums charged 
against their land, from ordering that such assessments 
be placed upon the tax books against said lands, from 
going upon or authorizing any person to go upon the 
plaintiffs’ land for any purpose, except to move obstruc- 
tions from the ditches heretofore constructed, and asking 
that the proceedings of the board of supervisors be 
adjudged and determined null and void. A number of 
reasons are alleged why the proceedings are void and of 
no effect, but in the briefs and at the hearing before the 
court two grounds are mainly relied upon. First, it is 
urged that where it appears that a county has failed to 
perform its duty and keep existing ditches, constructed 
under the provisions of sections 24, 25 and 26 of the act, 
free from dirt and debris, no power is conferred upon the 
county board to assess the cost of cleaning out such 
ditches or keeping them free from obstructions under the” 
guise of straightening, widening, altering or deepening 
them. The correctness of this contention is so clear that 
the proposition requires no argument to support it. If 
the evidence showed that the original Fish creek ditch, 
which was a ditch in two counties, was of sufficient 
capacity to perform the duty for which it had originally 

: 15 
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been constructed, provided it had been kept cleaned out, 
then, certainly, the county board would have no authority 
to charge the duty of cleaning it upon the abutting 
owners, under the pretext of straightening, widening, 
altering or deepening it. We are satisfied, however, from 
the testimony in this case, that the evil which it was 
sought to remedy actually exists, and that the inadeyuate 
provisions made by the construction of the first ditch 
have failed to afford the necessary relief. By the report 
of the engineer, which has been adopted by the board, it 
would seem that instead of a ditch from 8 to 12 feet wide 
at the top, 6 feet wide at the bottom, 6 to 8 feet deep, as 
the original ditch was, being sufficient to properly drain 
the territory sought to be benefited it will require such 
a ditch as proposed, which will be at the point of com 
mencement, 31 feet wide at the top, 16 feet wide at the 
bottom and 8.13 feet deep, and is to be gradually 
widened and deepened until it shall be 35 feet wide 
from the junction of spur ditch number 11, until it 
reaches the Missouri river, and be 12.58 feet deep at 
the Missouri river, and that Fish creek itself shall 
be straightened, deepened and widened from the end of 
the original ish creek ditch throughout its course from 
that point to the Missouri river and be made to empty 
into the river at a new place. This contemplates 
a vastly different enterprise from the mere cleaning out 
of the old ditches, and, from the testimony as to the con- 
ditions, it seems clear that nothing less than a work of 
similar magnitude would be of any avail to carry off the 
floods of water which descend during heavy rains in that 
locality. We are of the opinion, therefore, that this ob- 
‘jection is not tenable and that the county board were act- 
ing in strict good faith when they adopted the improve- 
went, and did not do so merely as a pretext in order to 
clean out the old ditches at the expense of the adjoining 
landowners. 

The next objections urged are that, assuming that the 
act is valid, it confers no authority to exercise the power 
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of eminent domain, because it makes no provisions for 
raising money by taxation or otherwise, to pay for lands 
taken or damaged, and that no provision has been made 
for such payment in the proceedings sought to be en- 
joined. And, further, it is urged that the act is uncon- 
stitutional because it purports to exercise the power of 
eminent domain, and’ makes no provisions for the pay- 
ment of property taken or damaged. 

The constitutionality of the act as a whole has been 
attacked in this court at least twice, and has sucessfully 
withstood the assault. Darst v. Griffin, 31 Neb. 668; 
County of Dodge v. Acom, 61 Neb. 376. In neither of 
these cases, however, was the precise point raised in this 
case argued or considered by the court, hence it will 
be necessary for us to consider whether the proceed- 
ings which are attacked are void or whether the act itself 
is vulnerable to the objection of unconstitutionality, for 
the reasons assigned by the plaintiffs in error. 

It is argued that under the law, if the county board find 
for the proposed improvement, they shall cause the engi- 
neer to make a return and schedule of the lots and lands 
that will be benefited and an apportionment of the num- 
ber of lineal feet and cubic yards to each tract of land, 
and so forth, according to the benefits which will result 
to each from the proposed improvement, and an estimate 
of the cost of location and construction to each and a 
specification of the manner in which the improvement 
shall be made and completed, but that this report and 
estimate takes no account of compensation for land 
taken or damaged. It is said that the enginecr does not 
take into consideration compensation to the landowners. 
By sections 12 and 18, persons whose lands are taken or 
affected may file their claim for damages and the com- 
missioners on actual view shall fix and allow such com- 
pensation and damages as may accrue. But it is urged 
that no method is provided for paying such compensa- 
tion or damages in any manner whatever, and that in this 
case the land of the plaintiff Cameron is taken without 


180 NEBRASKA REPORTS. [Vou 72 


Morris v. Washington County. 


any provisions for compensation and no authority of law 
to make provision for compensation. 

It is the settled doctrine of this court that the just com- 
pensation required by section 21, article I of the consti- 
tution, to be made for taking or dnmapiee private property 
for public use must, before such taking, be ascertained 
and payment made, either by the appropriation of money 
from the proper fund for such purpose, or by a levy of 
sufficient taxes to pay the damages, upon which a warrant 
may be drawn. Until the compensation of the landowner 
has been made sure and certain, he may not be compelled 
to give up his property, and the public use of the same 
may be enjoined. Zimmerman v. County of Kearney, 33 
Neb. 620; Livingston v. Johnson County, 42 Neb. 277. If 
in the course of the procedure provided for by the statute, 
the time has not arrived by which the provision for the 
payment of compensation is to be made by the county 
board, and in the act there is to be found a means where- 
by a fund is to be created for that purpose, the plaintiff 
cannot at this time maintain this action, for it will be 
presumed that the county officers charged with the duty 
of asscssing taxes for his benefit will proceed at the 
proper time to do so, and until it becomes impossible he 
will not be heard to complain. But if in the act there is no 
provision made for a fund from which to pay the damages 
which he has suffered, then the whole proceedings must 
fail, and they may be attacked at any stage. 

It is evident from an inspection of the act as a whole, 
that it was provided by the legislature that all persons 
whose property would be taken or damaged by the pro- 
posed improvement shall have notice of that fact, and 
shall have an opportunity to have a hearing upon the 
question of the amount of their damages. 

Section 13 provides that the commissioners, on actual 
view of the premises, shall fix and allow such compensa- 
tion for land appropriated, and assess such damages as 
will in their judgment accrue from the construction of 
the improvement, to each person or corporation making 
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application as provided in section 12, and, without such 
application, to each idiot, insane person or minor owning 
lands taken or affected by such improvement. 

Section 14 provides that exceptions may be filed to the 
apportionnient, or to any claim for compensation or dam- 
ages, and for the hearing of testimony, and power is given 
_to compel the attendance of witnesses. In other sections 
an appeal to the district court is allowed from any final 
order or judgment in these proceedings, and provision is 
made that no appeal shall affect the progress of the con- 
struction of the proposed improvement, provided the 
petitioners shall enter into a good and sufficient bond, to 
be approved by the clerk of the district court or the judge 
thereof, conditioned for the payment of all damages and 
costs that the appellant may sustain on the trial of the 
appeal. It is provided that the clerk of the district court 
shall certify to the board of county commissioners a full 
and complete transcript of the proceedings had upon such 
appeal in the district court. 

Section 18 provides that immediately after the trans- 
cript is returned to the county clerk, or immediately upon 
the filing of the bond mentioned, or in case there is no 
appeal, then immediately after the hearing of the report of 
the engineer, the commissioners shall advertise for bids 
for the construction of the work, which bid shall not 
exceed the estimated cost. 

Section 21 is as follows: “When the working sections 
are let, as hereinbefore provided, and the cost and ex- 
penses of location and construction, and all compensa- 
tion and damages are ascertained, the commissioners shall 
meet and determine at what time and in what number of 
assessments they will require the same to be paid, and_ 
order that the assessments as made by them be placed on 
the duplicate tax list against the lots and lands so as- 
sessed,” 

Section 22 provides for an order to the county clerk to 
make and furnish to the treasurer a tax duplicate with the 
assessment arranged thereon as required by their order, 
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and provides that the unpaid assessment shall be a perpet- 
ual lien on the premises assessed and for the collection of 
the same in the usual manner by the county treasurer. 

From a consideration of these provisions, it appears 
that the county commissioners have no power to enter 
into a contract for the construction of the proposed im- 
provement until after the allowance of damages or com- 
pensation to the landowner, and the final determination 
by the district court of any appeal from the decision of. 
the county board upon the same, unless the petitioners for 
the improvement have filed a good and sufficient bond 
with the clerk of the district court for the payment of all 
damages and costs that the appellant may sustain, when, 
it is provided, the work of construction may proceed. 
After the contract has been let, and after the determina- 
tion of the amount of damages which have been suffered 
by landowners, the whole amount of the cost of the pro- 
posed improvement is known to the county board, save 
for the contingency that the amount of damages adjudged 
to be paid may be changed upon appeal. Up to this time 
it would have been impossible for them to make an as- 
sessment for the costs of the improvement, since only one 
of the two necessary factors would have been within 
their knowledge. Then, and not until then, could they act. 
intelligently, and the law, recognizing this, provides, in 
section 21, that after these matters are ascertained the 
commissioners shall meet and determine at what time and 
in what number of assessments they shall require the 
same to be paid, and shall order that the assessments as. 
made by them be placed gn the tax list against the lots 
and lands assessed. 

It is argued by the plaintiffs in error that the statute 
does not confer power to impose a tax, that in all prob- 
ability one or more sections were omitted in the prepara- 
tion and passage of this act, and that the drainage stat- 
utes of a number of other states provide absolutely and 
specifically for compensation for land taken and the as- 
sessment and levy of a tax for that purpose. The law 
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under consideration, while it does not say in so many 
words that the commissioners shall make an assessment, 
requires them, after the cost of location, construction, 
compensation and damages have been ascertained, to 
meet to determine at what time and in what number of as- 
sessments they will require the same to be paid, and that 
they shall order that the assessments as made by them be 
placed on the tax list. When the proportionate benefit to 
each tract has been ascertained, when the commissioners 
know the total amount of money which it is necessary to 
raise, when they have determined the number of as- 
sessments in which this sum of money is required to be 
paid, and the times of payment, and when they order these 
assessments to be placed upon the tax list, what is there 
lacking of a complete assessment? “In Black’s Legal 
Dictionary, assessment is defined as follows: 

“Assessment, in a general sense, denotes the process 
of ascertaining and adjusting the shares respectively to 
be contributed by several persons toward a common bene- 
ficial object according to the benefit received. Assessment 
in taxation: The listing and valuation of property for the 
purpose of apportioning a tax upon it, either according to 
value alone or in proportion to benefit received. Also 
determining the share of a tax to be paid by each of many 
persons ; or apportioning the entire tax to be levied among 
the different taxable persons, establishing the proportion 
due from each.” 

When a tax-levying officer knows the proportionate 
benefit to each tract, the amount of money necessary to 
be raised for a special improvement, and when he has 
determined the number of payments in which it shall be 
paid and the time of payment of the same, and has ordered 
these determinations placed upon the tax list for collec- 
tion by the proper officers, he has made an assessment. 
When these acts are performed, the assessment is made 
and the fact that the statute provides in detail that the 
commissioners shall do the several acts which constitute 
an assessment is no less effectual than if it had stated in 
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general terms that the board should make an assessment 
and then had specified the manner of procedure. 

It may be objected that the landowner has not had an 
opportunity to be heard upon the question as to whether 
his land has been specially benefited to the extent of the 
amount necessary to be levied to compensate the land- 
owner for land taken or damaged. But the statute (sec- 
tion 8) provides that after the engineer has made his 
report to the county board, in which report he is required 
to make “an apportionment of a number of lineal feet and 
cubie yards to each lot, tract of land, road, or railroad, 
according to the benefits which will result to each from the 
improvement, and an estimate of the cost of location and 
construction to each,” the county clerk shall fix a day for 
the hearing of the same and shall give a notice which 
shall set forth a tabular statement of the apportionment 
as made by the engineer in his report, and that, before the 
day set for hearing, all persons whose lands are taken or 
affected shall make application for compensation or 
damages. These provisions enable each landowner, on the 
day set for hearing of the report, to know just what pro- 
portionate <imount the engineer has found that his land 
has been benefited by the proposed improvement, and also 
to know what is the total amount of compensation for 
lands taken, or damaged, claimed by landowners along the 
line of the ditch. When he knows these two facts he is 
apprised of the utmost amount to which his land may 
become liable to be assessed, and he has the right to be 
heard upon the making of such assessment before the 
board at the hearing. It is evident that the amount of 
damages allowed as compensation to landowners must be 
apportioned by the county board upon the land affected 
according to benefits, and in the same ratio as .to the 
amount levied upon each particular tract of land, as the 
apportionment of lineal feet and cubic yards, and the cost 
of location and construction are apportioned. 

Before the report is finally confirmed by the board, all 
parties have had an opportunity to be heard upon all 
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questions affecting their interests, and at the time of hear- 
ing they have full and adequate information in regard to 
the estimated cost of construction and location and the 
entire amount claimed as compensation for land taken or 
damaged. No further hearing is necessary during the 
further course of the proceedings, since all questions in 
which the landowner is interested may be passed upon at 
this time. The landowner therefore has had his day in 
‘court and his property is not taken without due process 
of law. The compensation and damages are apportioned 
as to benefits and upon the same basis as the cost of con- 
struction and location. 

It is objected that the damages allowed may be largely 
increased upon appeal to the district court nd that no 
means have been provided whereby the increased compen- 
sation may be provided. But the commissioners are not 
required to make the assessment until the final judg- 
ment in the district court has been certified to the county 
clerk. By section 16, however, it is provided that the 
work shall not be delayed if the petitioners shall give a 
bond, conditioned for the payment of all damages and 
costs that the appellant may sustain. But it is said that 
the landowner should not be compelled to look for his 
compensation to the uncertainties of a suit upon a bond 
of a private citizen. To this we assent. The county is 
the party that is primarily responsible to the landowner 
for ‘the damages which he has sustained. It has made a 
special assessment by which to raise a fund out of which he 
is to be paid. He is entitled to look to the county for his 
compensation. The county, however, may look to the 
petitioners, and their sureties under the conditions of 
their bond, to pay all damages and costs that the court 
may find the landowner entitled to, above the amount of 
the original allowance which has been assessed against 
the property specially benefited. While this manner of 
providing for the contingency of the damages being in- 
creased upon appeal may seem somewhat clumsy, it is 
the county alone that may suffer from being compelled to 
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bring an action upon the bond. The landowner cannot 
complain in this regard, since his right to recover is not 
from the petitioners but from the county. The provisions 
of sections 21 and 22 providing for the means of compen- 
sation and furnishing the method of determining the 
amount of each assessment, the time it shall be paid, and 
the method of collection, are sufficient to accomplish the 
desired end, when taken in connection with the appor- 
tionment according to benefits to each particular lot or 
ivact of land reported by the engineer and confirmed by 
ihe board. 

In this action the question of whether or not there were 
irceularities or errors of judgment in the proceedings of 
the county board cannot be inquired into. It is an original 
action based upon the idea that the board had no juris- 
diction to act. Since we have come to the conclusion that 
the objections to the jurisdiction of the board urged by the 
plaintiff in error are not well taken, the judgment of the 
district court was right and should be affirmed. 


AMES and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 
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UNIoN PaciFic RAILROAD COMPANY V. JOHN 
TFICKENSCHER. 


Firep Junr 9, 1904. No. 11,939. 


Evidence examined, and held not sufficient to support the verdict and 
judgment. 


Error to the district court for Dawson county: Homer 
M. SULLIVAN, JUDGE. Leversed. 


John N. Baldicin, Edson Rich, HE. A. Cook and John M. 
Klungsworth, for plaintiff in error. 


Warrington & Stewart, George W. Thomas and H. MM. 
Ninclair, contra. 


Day, C. 


This action was brought by John Fickenscher in the 
district court for Dawson county against the Union Pacific 
Railroad Company to recover damages sustained by him 
on acount of having been burned in a prairie fire, which 
he alleged in his petition was started through the negli- 
gence of the railroad company. Upon the trial the plain- 
tiff recovered a judgment for $1,175, to review which, ue 
defendant has brought error to this court. 

It was contended upon the part of the defendant that 
the fire which it was alleged to have negligently set out 
never reached the point where the injury occurred, and 
that the fire which burned the plaintiff, was a fire which 
originated from unknown causes, and was driven down 
from the northwest by a heavy gale which was blowing 
from that direction at the time of the injury. The 
petition in error contains 63 assignments of error, but, 
in the view we have taken of the evidence, it seems un- 
necessary to consider any of the assignments of error ex- 
cept those relating to the sufficiency of the evidence to 
sustain the verdict and judgment. Tor the purpose of 
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elucidating the opinion, we have attached a map showing 
the distances and relative positions of places mentioned 
in the opinion: 
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The record shows that about noon on April 16, 1899, a 
fire was discovered along defendant’s right of way soon 
after a train on defendant’s railroad had passed, going 
west. The fire started in section 27, township 12, range 
26, near the town of Vroman, and during the afternoon 
and evening burned in a northwesterly direction and by 
dark it had reached Fosberg’s place some seven miles 
north and a mile and a half west of the point where it 
started. During the afternoon and evening a light wind 
was blowing slightly west of north. The country over 
which the fire spread, and, in fact, all of the country in 
that vicinity north of the railroad, is a rough sand-hill 
country, sparsely covered with grass. The testimony 
shows that about dark on the evening of the 16th, the fire 
had reached the south line of land owned by one Fos- 
berg, to wit, the southwest 4 of section 22, township 18, 
range 26, and that the neighbors living to the north and 
northwest of his place came to his house to assist in fight- 
ing the fire, and among those who came were the plain- 
tiff, his father and brother. These parties started in at 
Fosberg’s and plowed a furrow and back-fired along the 
east side of a road running from Fosberg’s in a southerly 
direction to one Ditto, residing on the northeast 4 of 
section 8, township 12, range 26. The testimony of all 
the parties is clear that this fire did not spread west of 
the road above described, or north of the south line of 
Fosberg’s, except as indicated by the line representing the 
outline of the fire and not material to this discussion, as it 
is conceded that this branch of the fire did not reach the 
point where the injury occurred. Fosberg and his neigh- 
bors who were fighting the fire turned out of the road a 
short distance north of the Ditto place and changed their 
course to a southeasterly direction, and continued to fight 
the fire, keeping upon the west line of it until they reached 
a point somewhere near the center of section.16, in a pas- 
ture known as Larson’s pasture. At about three o’clock 
in the morning several members of the party made an 
observation from the top of one of the hills near the 
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center of the section, and all of them say that the re- 
flection of fire could be seen to the west and southwest 
of them, but none of them were able to place the distance 
of the fire with any accuracy. About that time the wind 
began to change, and in a very short time a heavy wind 
was blowing from the northwest. The Fosberg party 
then abandoned the fight and started north along the road 
leading from Ditto’s to Fosberg’s. The testimony is not 
clear as to the exact time they reached Fosberg’s, but it 
was somewhere near four o’clock; all agree, however, that 
a terrific gale was blowing from the northwest. The 
plaintiff, his father and brother, left Fosberg’s at his 
southwest corner and continued northward toward their 
home in section 4, township 18, range 26. At that time 
the reflection of a fire to the northwest could be plainly 
seen, and some of the party urged the plaintiff not to 
attempt to go forward. After going some sixty rods 
north of Fosberg’s corner, a fire from the northwest swept 
down upon them, and the plaintiff, his father and brother, 
were more or less burned and injured. The testimony also 
shows that parties who were interested in Larson’s pasture 
were also fighting the fire during the afternoon and even- 
ing from a point about the middle of section 16 and along 
the southeast line thereof toward the railroad track, and 
that the fire did not pass west of the east line of sections 
16, 21 and 28. There is some testimony, however, that in 
the middle of the afternoon a. line of the fire had spread 
through the hills along the north side of section 16, and 
that it had spread into section 17, but the testimony shows 
that this fire was put out. The neighbors who live im- 
mediately to the west of the Ditto-losberg road are post- 
tive that the fire which was burning in the afternoon 
southeast of Pettit’s was put out. 

The theory. of the plaintiff was that the fire had crept 
around and through the sand hills along the north side of 
sections 16 and 17, and thence through the north side of 
Beatty’s pasture until it reached a point nearly north of 
Brady Island; that it then spread northeasterly until it 
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reached a point northwest of the place where the injury 
occurred, and that, when the wind changed to the north- 
west, this branch fire was driven back upon the plaintiff 
and injured him. In support of this theory the plain- 
tiff relies solely upon the tcstimony of witnesses residing 
from three to four miles south of Brady Island, and who 
viewed the fire during the afternoon and evening from that 
distance south of Brady Island. Some of the witnesses 
say they watched the fire all afternoon, saw it gradually 
spread west until late in the evening it appeared to be go- 
ing north, directly north of George’s pasture, which ad- 
joins Brady Island on the east. None of them, however, 
pretend to trace the fire but a short distance north of 
Brady Island. 

It seems a striking fact that none of the neighbors liv- 
ing in the vicinity of where the fire is supposed to have 
burned saw it or even the reflection of it. Granting that the 
fire was burning north of Brady Island late in the evening, 
it does not seem to us that that fact alone would be suf- 
ficient to go to the jury that it was the cause of an injury 
occurring six hours thereafter and six miles distant. It is 
a fact within the common obscrvation of men, that the lo- 
cation of a fire is but a mere conjecture when the reflec- 
tion of it on the sky is the only known fact to determine 
its location. Even when the fire itself can be seen, its loca- 
tion is very deceptive. Taking this whole evidence it 
seems to us that the verdict of the jury is founded upon 
a mere conjecture. 

The testimony is clear that soon after three o’clock 
the wind changed to the northwest and blew a gale, some 
of the witnesses placing its velocity at upwards of thirty 
miles an hour. The testimony is also undisputed that for 
several days prior to the injury, a fire had been seen a 
long distance to the northwest of the place of the injury, 
and that it was driven down over the country in that 
vicinity is shown beyond any doubt. 

The plaintiff contends that it could not have been the 
northwest fire which did the injury, because that fire did 
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not reach that locality until some time after the injury, 
possibly an hour. To establish this fact, the plaintiff 
shows that the fire from the northwest did not reach his 
home or Kratzenstein’s place until an hour or more after 
the injury. ‘This fact, however, is far from showing that 
it was not the northwest fire which did the injury or that 
it was the branch fire from the Vroman fire which did. 
It is also a matter of common experience that in a prairie 
fire that a part of it, known as the head fire, travels much 
faster than the side fire, and if it was the head fire which 
caught the plaintiff, it is not at all improbable that the 
side fire might not have spread to Kratzenstcin’s and to 
plaintiff's place for an hour or more after the head fire 
had passed. 

The rule of law requires of the plaintiff that he make 
out his case by a fair preponderance of the evidence, and 
the evidence must relate to facts which establish with 
reasonable certainty the plaintiff’s cause of action; and 
while it is for the jury, and not for the court to pass upon 
the weight to be given the evidence, it does not seem to us 
that the rule should be carried to the extent of allowing a 
verdict to stand, based upon evidence which at best is a 
mere conjecture. The plaintiff’s theory of the case is 
possibly the correct one, but, if so, he is unfortunate in 
not having witnesses who are able to trace the fire with 
a reasonable degree of certainty to the place of the injury. 

For the reason that the testimony fails to sustain the 
verdict and judgment, we recommend that the judgment 
should be reversed and the cause remanded for further 
proceedings. 


HASTInes, C., concurs. 


DuFFIE, ©., concurring. 


It is practically conceded that a fire was started by a 
Union Pacific train Sunday the 16th of April, 1899, be- 
tween the stations of Vroman and Brady Island. The 
wind was blowing from the southeast and this fire worked 
its way in a northwesterly direction into the sand hills. 
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The plaintiff below claims that there were two branches 
of this fire, one running in a more westerly direction than 
the other, and that this westerly branch worked its way 
west and north until it reached a point some distance 
west of Brady Island and north of that point several 
miles, until a change in the wind which occurred about 
two or three o’clock Monday morning, when it was driven 
back in a southeasterly direction and caught the plaintiff 
who was on his way home from a point some four or five 
miles northeast of Brady Island, where he and his neigh- 
bors had been fighting what the plaintiff claims to have 
been the east branch of the fire. The theory of the de- 
fendant below is that the fire never got as far west as Brady 
Island and no further west than to the point where plain- 
tiff below and his neighbors were fighting it. There was 
a fire started many miles northwest of the place where 
the plaintiff was injured and had been burning all day 
Sunday. The wind, when it changed from the southeast 
to’ the northwest Monday morning, commenced to blow 
with great violence, some of the witnesses placing the 
velocity at from thirty to sixty miles an hour. This wind 
undoubtedly brought down the fire which had started a 
day or two previously in the northwest, and the contro- 
verted question was, did this fire do the injury complained 
of or was it a branch from the fire set by the engine of 
the railroad company which had worked west and north 
until a change in the wind from the southeast to the 
northwest brought it back in a southeasterly direction 
to the place where the injury occurred. There is some 
evidence to support the verdict of the jury. Most of this 
evidence comes from parties living south of the Platte river 
and four miles or more south of Brady Island, who 
testify that they saw the fire about the time that it 
started along the right of way of the railroad company 
and watched it at different times during the afternoon and 
evening of Sunday. These witnesses testify that the fire 
had worked its way west and north of Brady Island. If 
this be true, the course of the fire from the burnt ground 
16 
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that it passed over, must have been clearly distinguish- 
able and yet parties living in the vicinity where the fire is 
claimed to have passed, testify that the grass was un- 
burned Monday morning, and parties from the north who 
had occasion to visit Brady Island Monday morning, are 
very positive in their testimony that the grass 
between what is called the east line of the fire 
and Brady Island was wholly unburned. It seems 
to me that the positive evidence of those living in 
the vicinity and others who had occasion to pass over the 
section of country where the fire is claimed to have run, 
that the grass was wholly unburned, that no trace of the 
fire existed, ought to be accepted as conclusive upon that 
question, and conclusive upon the fact that it was the 
fire which originally started in the northwest that was the 
cause of the injury. 

The opinion of Judge Day upon this branch of the case 
is so conclusive that J think it ought to stand. 


By the Court: This case has been several times argued, 
and there being some difference of opinion among the com- 


~ missioners who heard the several arguments, it was heard 


again by the court. With the assistance of able counsel for 
both parties, we have examined the entire record and 
conclude that the foregoing opinions of Mr. Commissioner 
Day and Mr. Commissioner DUFFIE show the true condi- 
tion of the evidence. 

For the reasons there given, the judgment of the district 
court is reversed and the cause remanded for further pro- 
ceedings. 

REVERSED. 
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SARAH J. RICHARDS vy. MAxny H. HASKINS. 
Fitep June 9, 1904. No. 13,463. 


Adverse Possession: ABANDONMENT. One holding adverse possession 
of land which he has inclosed, does not abandon such possession 
by his failure to have it occupied by a tenant or otherwise for a 
reasonable space of time, no other person making claim to the 
property or taking possession during such nonoccupation, and 
there being no evidence of any intent on his part to abandon his 
possession and claim to the Jand. 


Error to the district court for Harlan county: Ep L. 
ADAMS, JUDGE. Affirmed. 


B. N. Robertson, for plaintiff in error. 


D. W. Merrow, contra. 


DuFFIB, C. 


This is an action in ejectment. Plaintiff in error, who 
was the plaintiff below, claimed title to 160 acres of land 
in Harlan county. The defendant is in possession as the 
tenant of Walter G. Clark, who also claims title. It was 
stipulated in the record that David Whitney and Samuel 
Bauserman, partners, were the owners of the land in July, 
1878. In August of that year these parties filed a petition 
in bankruptcy in the district court of the United States 
for the district of Nebraska, which petition was, by order 
of the court, referred to J. L. Webster, register in bank- 
ruptcy. T. W. T. Richards was chosen assignee, and the 
register thereupon conveyed to him by deed all the prop- 
erty of the said Whitney and Bauserman, as required by 
the bankrupt law of 1867. The land in question was listed 
among the assets of the bankrupt. In December, 1878, 
the trustee petitioned the federal court for leave to sell 
certain assets of the estate, including the land in suit, 
at private sale, and this petition was indorsed by the regis- 
*er in bankruptcy and concurred in by the judge of the 
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federal court. Sometime thereafter said land was sold by 
the trustee to Burr H. Richards for the sum of $1,200, 
subject to the taxes due thereon, and a deed executed and 
delivered July 24, 1885. In November, 1901, the trustee 
filed a motion and affidavit in the federal court setting 
out the fact of a sale of said land, the execution and de- 
livery of the deed, and that the records of the court did 
not disclose that an order of confirmation had been made 
by the court, although it was alleged that the trustee sup- 
posed and believed that the sale had been confirmed long 
prior thereto. And thereupon the federal court entered an 
order confirming said sale. Burr H. Richards departed 
this life in the city of Baltimore sometime in 1890, and by 
the terms of his will, the land in controversy was devised 
to the plaintiff, Sarah J. Richards. The foregoing con- 
stitutes the plaintiff’s chain of title. 

_ The defendant’s chain of title is, first, a tax deed made 
by the treasurer of Harlan county, Nebraska, to ©. C. 
Flansburg of date December 30, 1882. Flansburg con- 
veyed to Lee A. Adams, December 15, 18838. Adams con- 
veyed to Hugh G. Clark, June 7, 1884, and David Whitney 
and Samuel Bauserman quitclaimed to Clark, May 18, 
1884. Clark died in 1892, and Walter G. Clark is his 
only heir and administrator of his estate. Adverse pos- 
session for more than ten years was the principal defense. 
The case was heard by the Honorable Hl. M. Sullivan who 
took the same under advisement; but prior to a decision of 
the case, Judge Sullivan resigned, whercupon the parties 
had the evidence transcribed, and, by agreement, the case 
was submitted to Judge Adams, on said evidence, who en- 
tered a finding and judgment for the defendant, from 
which the plaintiff has taken error to this court. 

In the printed brief of the defendant, as well as in the 
oral argument on the submission of the case, many ex- 
ceptions were taken to the regularity of the bankruptcy 
proceedings through which plaintiff claims title; but as 
we are of the opinion that the evidence fully supports the 
claim of adverse possession asserted by the defendant, it 
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would be a waste of time to discuss the numerous objec- 
tions made to the proceedings in bankruptcy, and the effect 
of the trustee’s deed to Burr H. Richards. 

Relating to the defense of adverse possession, the evi- 
dence is quite conclusive that Hugh G. Clark rented the 
land in question to one Frank Shaffer in 1890. It appears 
that other owners of land had built fences on the east, 
south and west lines of the land in dispute sometime prior 
to the spring of 1891, and that Shaffer, on obtaining a 
lease from Hugh G. Clark, erected a fence on the north 
line of the land in the spring of 1891. There is some 
controversy as to the duration of Shaffer’s lease, and as to 
the time that he actually occupied the land. In Septem- 
ber, 1890, Shaffer wrote to Clark desiring to lease the 
premises for two years, and on November 16, 1890, he 
wrote Clark to make out a lease for two years at twenty- 
five dollars a year, and indorsed on this letter in the 
handwriting of Clark is the following memorandum: “W $ 
SW 4 14—E } SE} 15-1-17—Harlan Co. 2 years $25 per 
year, payable May 1, 1891 and 1892.” 

Shaffer again wrote Clark, December 1, 1890, request- 
ing Clark to make out a lease for two or three years and 
send to him at once, and on December 8, 1890, he again 
wrote, acknowledging receipt of a letter from Clark with 
a contract in it. In this letter he states that the contract 
is all right with the exception of one matter which Clark 
overlooked, which was in relation to Clark’s buying, at 
the end of the lease, any fence that Shaffer might erect 
upon the land at 50 per cent. of its cost. May 9, 1891, 
Shaffer wrote to Clark, inclosing $12.50, one-half of the 
agreed rent for 1891, promising to remit the balance on 
November 1. These letters, together with Clark’s memo- 
randum on the letter of November 16, 1890, are quite con- 
clusive in connection with Shaffer’s oral evidence, that 
Clark rented the premises to Shaffer for the years 1891 
and 1892 at $25 a year; and the evidence is undisputed 
that Shaffer held possession during 1891, having, as be- 
fore stated, built a fence along the north line in the spring 
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of that year. In the year 1892, Shaffer went to Colorado, 
and sold his fence to Gifford & Williams. Whether he 
sold the unexpired term of his lease is a disputed question, 
and the evidence relating thereto is quite unsatisfactory. 
In his testimony Shaffer says: 

“In 1892 I was going to quit down there and I brought 
some of my cattle up in the fall and I left some down 
there, and during this time I was figuring to sell the 
fence, and, as I stated, I wrote to Mr. Clark to take the 
fence, and he said he would prefer not to do it. He said 
to do the best I could; that he would rather I would sell 
it, because he was so far away from it; and I figured with 
somebody. else in regard to selling it, and I turned this 
over to Gifford & Williams in 1892, but whether it was 
early in the spring or during the summer I couldn’t tell 
you.” 

By the Court: When did you close up the deal with 
them about the fence? 

A. In 1892. 

Q. When did they take the land? 

A. In 1892. * * * 

ty Mr. Merrow: In regard to the rent for the year 1892, 
state whether or not these men, Gifford and Williams, 
settled with you for the rent for that year? 

A. I think they did—I wouldn’t be positive—My best 
recollection is that they did—I am not positive in regard 
to that—I think that was included when I sold the fence. 

Mr. Williams, whose deposition was taken in Colorado, 
stated that he occupied the land during the years 1892 
and 1893; that he got possession from Frank Shaffer; 
that his best recollection is that he paid Shaffer the rent 
for one year, and J. B. Billings & Son for one vear. The - 
evidence is undisputed that J. B. Billings & Son took 
charge of the land at the request of Walter G. Clark in 
the spring of 1893, and they rented it to Gifford & Wil- 
liams for the year 18938, and have continued to act as 
agents for Walter G. Clark from that time np to the date 
of the commencement of this action. While we are not 
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entirely satisfied from the evidence that such is the case, 
our best judgment is that Shaffer, at the time he sold his 
fence to Gifford & Williams, also turned over the land to 
them for the unexpired term of his lease; and while it is 
possible that Shaffer did not put Gifford & Williams in 
possession of the land for the time his lease still had to 
run from the date of their purchase of his fence, and that 
there was a break in the possession of the land by Clark, 
through his tenants, we do not think that such break in 
the occupation would work an abandonment of the pos- 
session or serve to interrupt the continuity of possession 
claimed by Clark. Many authorities are to the effect that 
where one has inclosed land and made improvements there- 
on that he does not abandon such possession by his failure 
to have it occupied by a tenant or otherwise for a limited 
time, no other person claiming or taking possession dur- 
ing such interval. 

In Hughs v. Pickering, 14 Pa. St. 297, the following 
was held: “In order to destroy the continuity of posses- 
sion, the vacancy must not be merely occasional, such as 
occurs in every case where a party, from some cause, un- 
able to obtain a tenant, shuts up his property for a short 
time, or, indeed, for a long time.” In Crispen v. Hannea- 
van, 50 Mo. 536, there were several occasions when no one 
was actually cultivating the premises, the longest of which 
was from about 1861 or 1862 to 1865 or 1866. In dis- 
cussing the charge to the jury as to what would constitute 
such a break as would destroy the possession, the court 
say: “It might have been inferred that living off from 
the premises, a failure to cultivate them for a year or 
more, for whatever reason, would constitute such a break. 
Nothing would be more erroneous. While an abandon- 
ment of the premises will so break the possession of him 
who has occupied, that the constructive possesion of the 
true owner will again attach, and thus save his right of 
entry, every failure to cultivate the field for a season, or a 
delay in repairing the fences when destroyed, will not be 
held to be an abandonment if sufficient reason appears.” 


200 NEBRASKA REPORTS. [Vou. 72 


Richards v. Haskins, 


This court in Stettnische v. Lamb, 18 Neb. 619, has said: 
“Where a party erects a building on a lot, and takes actual 
possession of the same as his own, the fact that afterwards 
he, or those claiming under him, rent the property, or in 
case it is unoccupied, have and claim the right to the 
possession of the same where there is no abandonment, is 
not an interruption to the possession. * * * The 
building at least belongs to the claimant. He may use 
it in any manner he sees fit; and so long as no one enters 
into possession thereof claiming adversely to him his pos- 
session is not interrupted; and possession, being once es- 
tablished in Mrs. Towle by the erection of a building on 
the lot in question, and taking possession of the same, 
such posscssion will be presumed to have continued until 
an interruption therein is proved.” An even stronger 
case is found in De La Vega v. Butler, 47 Tex. 529. 

While citing the Texas case as showing to what extent 
some of the courts have gone, we do not wish to be under- 
stood as wholly approving the rule therein announced. 
We believe the true rule to be that an absolute abandon- 
ment by the claimant, however long his possession may 
have continued, and however great the improvements made 
by him, has the effect to vest in the true owner of the title 
constructive possession of the premises, and that the rule 
announced by this court in Stettnische v. Lamb, supra, is 
the rule which should prevail. Measured by this rule, 
Clark, who had taken’ actual possession of these premises 
by his tenant, in 1891, cannot be held to have abandoned 
his possession because his tenant may have left the prem- 
ises before the expiration of the lease; there being no evi- 
dence in the record that Clark himself had done anything 
indicating an intention to disclaim title or to abandon 
the possession which he had taken through his tenant. 

Holding these views, we recommend that the judgment 
of the district court be affirmed. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED, 
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WILLIAM A. CAMPBELL, RECEIVER, v. NOYES, NORMAN & 
COMPANY EY AL. 


Friep June 9, 1904. No. 13,556. 


1. Decree: INTERPRETATION. A decree wherein a party is directed to 
pay a specific fund in his hands into court for distribution 
among claimants thereto, will not be held to be a lien upon 
the real estate of such party in favor of the claimants unless 
it is provided by the decree that the claimants recover of the 
party holding the fund, and that in default of payment exe- 
culion may issue, 


2. Creditors of an insolvent debtor filed a Dill 
against the debtor, joining with him as defendant a bank to 
whom the debtor was alleged to have made a fraudulent transfer 
of chattels, the object of the bill being to cancel the mortgage and 
subject the fund created by the sale of the chattels to their 
claims. The becree canceled the mortgage and ordered the 
bank to pay the fund into court. Held, that the decree did not 


constitute a lien on the real estate of the bank, 


Error to the district court for Johnson county: JOHN 
S. StuL., Juper. Reversed. 


L. C. Chapman and George A. Adams, for plaintiff in 
error William A. Campbell. 


8S. P. Davidson and Hugh LaJlastcr, for Noyes, Nor- 
man & Co. et al. 


George Adams and Culver & Phillips, for Kemper, 
Hundley & McDonald Dry Goods Co. et al. 


KIRKPATRICK, C. 


This case presents for determination a contest between 
plaintiff in error, William A. Campbell, receiver of the 
Chamberlain Banking House and representing its general 
creditors, and defendants in error, who claim a preferred 
lien upon certain money in the hands of the receiver 
realized from the sale of the real estate of the bank, con- 
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sisting of the banking house and the lot upon which it is 
situated. The banking house, hereinafter called the bank, 
is insolvent, and only a small per cent. of its liabilities can 
be paid. The trial court awarded defendants in error a 
preference over the general creditors, and the receiver 
prosecutes error to this court. 

In order that a clear understanding may be had of the 
questions presented by the record, it will be necessary to 
give a brief history of the transactions leading up to the 
entry of the judgment complained of. In the year 1895 
Renshaw & Company were engaged in the mercantile busi- 
ness in Crab Orchard, in Johnson county. At that time 
they were indebted to defendants in error, who are whole- 
salers, for goods. They were also indebted to the bank 
in a sum amounting to about $2,681. On November 6, 
1895, Renshaw & Company executed a mortgage to the 
bank to secure the amount due it, and the bank imme- 
diately took possession of the stock of goods, and thereafter 
advertised the goods and sold them under its mortgage. 
Soon after the bank obtained its mortgage and took pos- 
session of the goods, the various defendants in error com- 
menced actions in the county court of Johnson county 
against Renshaw & Company, prosecuted them to judg- 
ment, procured the issuance of executions, which were 
returned unsatisfied, and thereafter procured the bank 
to be garnished. The bank answered in the garnishment 
proceedings, denying that it was indebted to Renshaw & 
Company. The defendants in error generally took excep- 
tions to the answer of the bank. None of the judgments 
obtained by defendants in error in the county court were 
ever transcripted to the district court. On June 1, 1896, 
the creditors of Renshaw Company, who had obtained 
their judgments in the county court, defendants in error 
herein, united in a creditors’ bill asking to have the mort- 
gage which Renshaw & Company had executed to the 
bank declared fraudulent and void, and to require it to 
pay the money, which it had realized from the sale of the 
stock of goods of Renshaw & Company, into court to be 
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applied in satisfaction of the judgments obtained in the 
county court. The bank answered, setting up the bona 
fides of its mortgage. Trial was had, and on November 8, 
1900, a decree was entered holding that the mortgage in 
controversy was fraudulent and void, and ordering the 
bank to pay to the clerk of the court for the benefit of 
defendants in error, plaintiffs in the creditors’ bill suit, 
the sum of $3,472.73, being the value of the goods sold by 
the bank under its mortgage, with interest thereon up to 
the date of the decree. The bank prosecuted error pro- 
ceedings from the decree so entered to this court, where 
the decree was affirmed. 

In the meantime the bank had become insolvent, and on 
September 11, 1902, plaintiff in error was appointed and 
qualified as receiver, and tock possession of all the prop- 
erty of the bank. Thereupon, and on January 23, 1903, 
defendants in error commenced this proceeding against the 
bank, asking that they be allowed a preferred claim for 
the amount which the district court in the decree of No- 
vember 8, 1900, directed the bank to pay to the clerk of the 
court for the satisfaction of the county court judgments, 
upon the ground that the decree of November 8, 1900, was 
of such a character as to become a lien upon the real estate 
of the bank, and thus make the claims of defendants in 
error superior to that of the general creditors. 

Plaintiff in error, as receiver, resisted this application, 
claiming that the decree of November 8, 1900, was not a 
lien upon the real estate of the bank. ‘The trial court 
found against the receiver, and adjudged the claims of 
defendants in error prior liens upon the fund to be applied 
pro rata upon their several county court judgments. The 
correctness of this judgment of the trial court is the ques- 
tion presented for determination in this case. 

Before the trial of the case, the receiver, by order of 
the court, sold the real estate of the. bank, consisting of the 
banking house and the lot upon which it stood. Defend- 
ants in error objected to the confirmation of the sale, and 
it was thereupon agreed between all parties that the sale 
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should be confirmed and the money retained in the hands 
of the receiver, pending the final determination of this 
case, 

Defendants in error seem not to attach importance to 
the fact that garnishment was had upon the bank, further 
than to contend that the creditors’ bill to set aside the 
> mortgage given by Renshaw & Company to the bank was 
~ more than a creditors’ bill, in that it was in fact a suit 
against the garnishee because of an unsatisfactory an- 
swer. The controlling question in the case, however, 
seems to be whether the decree of November 8, 1900, is of 
such a character as to become a lien on the real estate of 
the bank. 

For the purpose of ascertaining the full import of the 
judgment under consideration, it will be convenient to 
quote at some length from both the petition of defendants ° 
in error and the judgment itself. From the former we 
will quote the following : 

“Wherefore these plaintiffs pray that an account may be 
taken of the amount due each of said plaintiffs upon its 
judgment against said I. D. Renshaw & Co., that it may 
be found, adjudged and decreed that the said plaintiffs and 
each of them obtain a lien upon the goods of the said 
F. D. Renshaw & Co., so taken possession of by the said 
Chamberlain Banking House and the proceeds of said 
goods; and that said liens are still valid and subsisting 
and binding upon said goods and the procceds of the 
same in the possession of the defendant bank and prior to 
all other liens thereon; that said chattel mortgage so 
made to the Chamberlain Banking House be found and 
decreed to be fraudulent and void as to these plaintiffs 
and each of them, and that the said mortgage may be can- 
celed and set aside, and out of the proceeds of the sale of 
said goods the said Chamberlain Banking House may be 
ordered and decreed to pay to these plaintiffs, or into this 
court for them, the amount of the respective claims against 
F. D. Renshaw, and for such other and further relief as 
may be just and equitable.” 
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From the decree it will only be necessary to quote the 
following : 

“It is, therefore, considered, ordered, adjudged and de- 
creed that the chattel mortgage executed by F. D. Ren- 
shaw & Company to the Chamberlain Banking House on 
the 6th day of November, 1895, to secure the payment of 
$2,681.23, be and the same is declared to be absolutely null 
and void, and that the defendant, the Chamberlain Bank- 
ing House, pay to the clerk of this court the said sum of 
$2,681.23, together with interest at the rate of seven per 
cent. per annum from the 6th day of November, 1895, be- 
ing a total sum of $3,472.73, including interest, and that 
said sums be distributed pro rata to the several plaintiffs 
in this action, that is to say,” ete. 

It will be observed that, in the prayer of their petition, 
defendants in error sought only to have the chattel mort- 
gage declared to be a nullity, under and by virtue of which 
the bank should obtain no rights or claim to the goods of 
the Renshaw Company or any moneys realized from the 
sale of such goods; and further, to have the goods, or the 
money realized from the sale thereof by the bank, made 
available for the satisfaction of their liens and claims 
against Renshaw & Company. I’rom the judgment, it is 
clear that the court attempted, and we think, did give 
them all that they asked; that is to say, the mortgage 
was nullified and canceled, so that any rights under it 
conveyed to the bank were abolished; and as the goods 
were converted into money, the decree directs that the 
money be paid into the court for distribution among de- 
fendants in error. 

We have, then, a decree by which a certain instrument 
is canceled, the result of which presumably creates a 
fund; and thereupon a direction to the party in whose 
possession the fund is to pay it over. But there is no 
ecitel lure that one party shall have and recover of the 
other a sum certain, and that in default of payment exe- 
cution shall issue. It does not seem to us that the decree 
inder consideration is one upon which an execution could 
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have issued against the bank, to be levied, as in the case 
of an ordinary money judgment, upon any of its property, 
no more than an order issues to the bank to pay into the 
court a fund presumably in its hands. The decree clearly 
audjudicates that the bank has no claim or right to that 
fund; but we read this decree in vain for any intimation 
of an intention to render a general money judgment 
against the bank. We do not think we are now concerneu 
with the question whether the court had jurisdiction to 
give judgment in favor of defendants in error against 
the bank for a specific sum of money, in default of pay- 
ment of which execution should issue. It is sufficient to 
say that defendants in error neither asked for such relief 
nor did the court grant it. 

In order that defendants in error may now have the 
relief granted them by the lower court in the case at bar, 
it ought to be made to appear that the decree under con- 
sideration, as that decree stood of record, would charge a 
prospective purchaser of the real estate of the bank that 
there was a valid and subsisting judgment against the bank 
upon which an execution might issuc. The view we enter- 
tain is that this decree would not constitute such notice. 
He who inquired would have ascertained that a certain 
chattel mortgage executed to the bank had been canceled, 
and that the bank’s claim upon the fund created by its 
assumption of possession and sale of the mortgaged chat- 
tels had been adjudicated adversely to the bank, and that 
it had been directed by the order of the court to pay this 
fund into court for distribution among certain claimants 
thereof. 

In view of what has been said, it follows that the 
judgment of the district court, giving to the defendants 
in error a preference over the other creditors of the 
bank, is wrong, and ought not to stand. It is therefore 
recommended that the judgment be reversed and the cause 
remanded for further proceedings. 


Lerron, C., concurs. 
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By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded for further proceedings. 


REVERSED. 


JOHN TODD, APPELLANT, ¥. YORK COUNTY ET AL., 
APPELLEES. 


Fitep June 30, 1904 No. 13,214. 


1. Waters: Drainage. An owner has the right to protect his land 
from surface water, and, in the interest of good husbandry, to 
drain lagoons or basins thereon of a temporary character by 
discharging such surface waters by means of artificia] channels 
into a natural surface water drain on his own property and 
through such drain or channel on and over the land of another, 
provided such person acts in a reasonable and careful manner 
and without negligence, and the injury, if any, resulting there- 
from to such lower proprietor by reason of the increased flowage 
in the natural surface water drain will be accounted damnum 
absque injuria. For negligence in the manner of accomplishing 
the improvement, such owner is responsible and accountable to 
those injured by his negligent acts. 


2. Liability for Damages. An owner’s right to discharge surface 
water from his premises does not extend so far as to permit 
him to collect it in a volume and by means of an artificial 
channel discharge it upon another’s land, contrary to the natural 
course of drainage, to the latter’s damage and detriment. 


AppEaL from the district court for York county: 
BpNJAMIN I*. Good, Jupen. Affirmed. 


Meeker & Wray, for appellant. 


F.C. Power and Charles F. Stroman, contra. 


Howcoms, C. J. 


An injunction was applied for to restrain defendant 
from diverting surface water onto plaintiff’s premises, 
and, from an order denying the application and dismissing 
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the action, the latter appeals. The plaintiff and defendant 
own adjoining quarter sections of land with a public 
highway running between. The plaintiff's land lies to 
the west of the defendant’s, the county occupying its 
land as a “poor farm.” A liberal quotation from the de- 
cision of the trial court will conduce to a inore intelligent 
understanding of the case and of the legal propositions to 
be considered. What is there said is fairly reflected. by 
the record. Says the trial court: “North and west of 
Todd’s land a draw has its source which runs diagonally 
across the northeast corner of his land, crosses the public 
road and enters the land of the county well to the north 
side. This draw runs in a southerly direction for more 
than 60 rods upon the county farm, and then bears to the 
southwest across the public road, and then runs across 
the southeast corner of Todd’s land, and from thence 
into Beaver creek, 4 or 5 miles distant. This draw is 
the natural surface drainage for more than 400 acres of 
land before it enters the county farm. Its bed is generally 
crossed in farming the land in and on either side of it. The 
east half of the county farm is low, and near its center 
is some basin land upon which the surface water naturally 
runs from 60 or 70 acres of surrounding land. Between 
this basin or low land and the draw west of it, there is a 
rim or ridge which would prevent the water from finding 
its way into the draw. About twelve years ago the then 
owner of the county farm dug a ditch or drain from this 
low land in a westerly direction through the ridge and into 
the draw, the ditch at its deepest point being about four 
feet. This ditch enters the draw at a point about 15 rods 
east of plaintiff’s land. The county purchased its farm 
about three years since and has opened and cleaned the 
ditch, so that the basin land on the east side of its farm is 
drained into the draw and thence through plaintiff’s farm. 
None of the water in the basin would find its way into this 
draw but for the ditch above mentioned. In wet seasons 
the flow through the draw is appreciably increased and it 
continues to flow longer than it did before the opening of 


Vou. 72] JANUARY TERM, 1904. 209 


Todd vy. York County. 


the ditch. This action was begun to enjoin the county and 
its officers from draining its low land into the draw. The 
plaintiff claims that his land has been injured in value 
by reason of the construction and maintenance of the 
ditch. The defendant claims that it has a lawful right 
to make use of this natural surface drainage for its own 
benefit. The facts are practically undisputed, and in view 
of the holding of our supreme court, it is believed that 
the issue is wholly one of law. It was neither alleged nor 
proved that the county was negligent in the construction 
or maintenance of the ditch, and the question for deter- 
mination is, whether one may conduct surface water into 
a draw on his own premises and thus increase the flow 
of the draw to the injury of his neighbor. Whatever may 
be the rule in other jurisdictions, it is well settled that 
the proprietor of lands may by a proper use and improve- 
ment upon them deflect surface waters; and for conse- 
quent damages to his neighbor he is not liable in the 
absence of negligence.” The surface water sought to be 
deflected in the manner complained of does not constitute 
a lake, pond or lagoon of a permanent character. In 
seasons when the precipitation is above normal and in the 
more rainy periods of the year, water collects therein and 
so remains for a period of time. In the drier portions of 
the year, by evaporation and percolation, the water passes 
off, leaving the land dry as other portions thereof. It is, as 
we understand the record, not denied but that the means 
resorted to by the defendant for the purpose of reclaim- 
ing the basin or swamp land on its premises and relieving 
it of the accumulation of surface water which would other- 
wise collect thereon are the most appropriate and best 
calculated to accomplish the desired result. While there 
are allegations in the pleadings tending to raise an issue 
as to whether the natural drainage is toward the draw and 
in the direction of the course of the artificial drain, and 
whether the methods adopted are reasonably well calcu- 
lated to effectuate with the least possible injury the rec- 
lamation of the swamp or basin land, yet the evidence 
7 
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clearly supports the inference that the improvement as it 
was undertaken is the practical, most natural, and reason- 
able plan that could be adopted. No inference of negli- 
gence or improper adoption and execution of plans in re- 
claiming the land sought to be relieved of the surface 
water collected thereon can be drawn from any of the 
evidence appearing in the record. It is the contention 
of counsel for plaintiff that, wholly aside from any ques- 
tion of negligence, it is an actionable wrong for the defend- 
ant to collect in the artificial drain constructed by it the 
waters draining naturally into the basin or low lying land 
on its own premises and discharge them into the draw 
running through its own land and thence through such 
draw on the premises of the defendant. This, it is claimed, 
is a wrongful invasion of a well established right. Not- 
withstanding the rule of the common law as to surface 
water being regarded as the common enemy, say counsel, 
the doctrine does not extend so far as to permit one land- 
owner to cast surface water in a body upon his neighbor’s 
land and if he does so, he is liable for the injury sustained. 
The draw or ravine into which the surface water from the 
basin on the defendant’s premises is drained, is not a water- 
course in the technical sense of the term. It is, however, 
unmistakably a natural waterway or channel in which 
surface water is collected and flows to its mouth, and 
affords an outlet for all the water naturally draining 
therein from the surrounding country into Beaver creek, 
a natural watercourse, where it finds its way some four 
or five miles distant. The draw in question is a natural 
surface water channel, not of course having a sustained 
flow nor any permanent source of supply. It carries to 
the creek the surface water after each recurring rain or 
the melting of snow and then becomes dry. It has not a 
worn channel cut in the soil and its bottom is grown over 
with grass when not in cultivation. It is one degree re- 
moved from natural watercourses according to their 
technical signification. The defendant’s land Hes within 
the territory drained by the draw in question; that is, the 
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surface water falling thereon naturally finds its way into 
this draw and thence into the stream into which the 
draw empties. The part of defendant’s land sought to be 
reclaimed has no natural outlet. It is a basin, and the 
natural drainage is toward the center thereof. The basin 
acts as a receptacle for the surface water falling on 60 or 
70 acres. If, however, the basin were filled up or if 
drained of its accumulated water, the natural drainage 
would be toward and into the draw passing through and 
over a part of the defendant’s land and on and over the 
land of the plaintiff. Good husbandry is promoted by the 
reclamation of this waste land and using it for tillage pur- 
poses. But for its wet character because of the conforma- 
tion of the surface, the land would be as useful and valu- 
able as other farm lands in the immediate vicinity. If it 
is not permissible to drain the waters off and into the 
draw, and thereby improve the land for agricultural pur- 
poses, then defendant must permit the land to lie and 
remain useless and the water to stand and remain there- 
on, except as it may pass off by evaporation or percolation. 
Under facts and circumstances such as narrated, is it an 
infringement of the rights of tle plaintiff by an artificial 
channel to drain the water from the swamp land of the 
defendant into the draw passing through its premises and 
there permit it to flow down and over the defendant’s 
lands? In other words, by adhering to the natural course 
of drainage may the surface water draining into the draw 
be increased to the extent necessary to drain the 65 or 70 
acres which would otherwise flow into the basin on de- 
fendant’s land and there remain? It may be conceded that 
some injury results to the proprietor of the lower estate 
by reason of the increased flow of surface water thus 
drawn on his land, and the direct question is whether the 
law affords him a remedy or whether it is an injury 
damnum absque injuria. Surface water is regarded as 
the common enemy which every proprietor may fight or get 
rid of as best he may; and a landowner may expel from 
his land all mere surface water in draining his soil for 
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agricultural purposes, and an adjoining landowner will 
have no right of action by reason of such diversion. Gould, 
Waters (3d ed.), sec. 265 and authorities cited. ‘The above 
rule, like all others, has its exceptions and limitations. 
Another rule well established and related to the first is 
that a landowner has no right to rid his land of surface 
water by collecting it in an artificial channel and dis- 
charging it upon an adjoining proprietor. To do so would 
violate elementary principles of justice. The adjoining 
proprictor’s land ought not to be made to bear a burden 
naturally belonging to the other estate. But it is said a 
landowner may drain his land by artificial ditches and 
thereby cause the water to pass more rapidly and with 
increased volume onto the adjacent land of the lower pro- 
prictor if the same water would not naturally flow in a 
different direction and he acts with the proper regard for 
his neighbor’s welfare. Gould, Waters (3d ed.), sec. 271. 
From these rules of general application and the prior de- 
cisions of this court touching the doctrine of surface 
waters, has the plaintiff brought himself within the rule 
and the reason of it and is he entitled to an order per- 
petually enjoining the defendant from maintaining the 
artificial ditch constructed for the purpose of reclaiming 
and utilizing for agricultural purposes the land drained 
thereby? In Davis v. Londgreen, 8 Neb. 48, an carly case 
in this court, it is held that: “The owner of a natural pond 
or reservoir wherein the surface water from the surround- 
ing land accumulates, and from which it has no means of 
escape except by evaporation or percolation, cannot law- 
fully, by means of a ditch, discharge such water upon the 
land of his neighbor, to his injury.” It is apparent from a 
reading of the opinion in that case that what the court in 
fact decided was that the surface water on the upper estate 
could not be collected in an artificial channel and thrown 
on the land below there to remain, or to cut a channel for 
itself to some lower level. The principle enunciated may 
be considered as the accepted common law rule relating 
to the deflection of surface waters, and is and has been the 
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doctrine obtaining in this state since its first announce- 
ment. The allegation in the petition in that case on 
which the right to relicf was predicated, as disclosed by 
the opinion, was that the water drained through the arti- 
ficial channel spreads over and into several acres of culti- 
vated land and renders the same not cultivable and unfit 
for use; that it had begun to cut a watercourse and that 
the natural result from such ditch “is to cause all the water 
accumulating in said pond after each rain, and in the 
spring season, to flow over, into, and across the said land 
of plaintiff, thereby rendering the same wholly unfit for 
tillage, and to cut said watercourse across plaintiff’s land 
of greater depth and width each time said pond is 
drained.” The Londgreen case was followed in Fremont, 
BH. & M. V. R. Co. v. Maricy; 25 Neb. 188. It is there 
again held, that a party has no right to collect surface 
waters in a ditch and permit them to flow on the land of 
another without the latter’s consent. Gregory v. Bush, 
64 Mich. 37, 31 N. W. 90, was in the case last referred to 
cited and quoted from approvingly wherein it is said by 
the supreme court of Michigan: “One has a right to 
ditch and drain and dispose of the surface water upon his 
land as he sees fit; but he is not authorized to injure, by 
so doing, the heritage of his neighbor. He cannot collect 
and concentrate such waters, and pour them through an 
artificial ditch in unusual quantities upon his adjacent 
proprietor.” In the latter case decided by this court, as 
in the former, the question for consideration was the 
throwing of unusual quantities of surface water by means 
of artificial channels on the lower proprietor’s land where 
it rested or found its way gradually to some lower level. 
In neither of these two cases was the question here pre- 
sented, considered or decided. The right to the use of a 
natural surface waterway or channel in carrying off sur- 
face water or to increase its flowage by the drainage 
through artificial channels of ponds and lagoons of a tem- 
porary character did not enter into the consideration of 
either case, and in each it was very properly decided that 
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the lower proprietor should be protected from an invasion 
of a substantial right by throwing unnecessarily and in un- 
usual quantities accumulated surface waters on the lower 
land to its damage and detriment. The act complained of 
and the wrong relieved against, was the burdening of the 
lower estate, and where the relief of one could be accom- 
plished only by the imposition of a like burden on the 
other. Where there are two estates otherwise equally 
favorably situated by nature, and one is burdened by an 
accumulation of surface water in a pond or lake, it is 
difficult to conceive of any sound principle of justice which 
would permit the estate so burdened to be relieved by col- 
lecting in an artificial ditch such surplus waters, and 
casting them upon the land of the lower proprietor to his 
damage and detriment. Each proprietor takes the land 
as nature has formed it, and one ought not to improve his 
estate solely at the expense of his more fortunate neighbor. 
In the case at bar, strictly speaking, the defendant does 
not collect the accumulated surface water and by means of 
artificial channels cast it on the land of the lower propri- 
etor. What it does, in fact, is to drain the basin on its 
own land by an artificial channel into a draw or natural 
waterway for surface water passing over its land, where 
the water flows according to the natural course of drain- 
age over the lands of the lower proprietor, thereby increas- 
ing the flow of the surface water channel to the extent of 
surface drainage on 65 or 70 acres of land. It is argued 
that the natural course of drainage is toward the center 
of the basin on defendant’s land, and therefore it cannot 
be said that the artificial drainage only expedites the flow 
of surface water which would otherwise find its way into 
the draw and onto plaintiff’s land. What in fact is done, 
say counsel, is to divert into a new channel and in a 
different direction, contrary to the natural course of 
drainage, the surface waters collected in such basin 
and that such a drainage of surface waters is opposed to 
all the rules governing the control and deflection of surface 
waters. We do not regard the argument as wholly sound. 
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Of course the drainage is toward the center of the basin. 
This, however, may be said of thousands of depressions in 
the surface of land in any specified territory drained in 
one general direction and into a certain surface water 
drain. Yet one would not seriously argue that such de- 
pressions could not be filled or drained by ditches, and yet 
the waters therefrom would continue to flow according to 
the natural course of drainage. The territory immediately 
surrounding the basin except as modified by the basin 
itself drains into the draw passing over plaintiff’s land. 
The draw is the natural outlet for the surface water fall- 
ing in that territory and is the natural outlet for the basin 
and the land drained into it if it is to have any outlet at 
all. Treating the basin and the land drained into it as 
an independent watershed, then counsel’s position is right; 
but viewing the land, as we think should be done, as hav- 
ing a natural drainage into some permanent lake or other 
similar body of water, or into a regular watercourse by 
means of surface water channels, the territory in question 
properly and naturally drains into the draw spoken of 
and thence into Beaver creek, a natural watercourse. In 
Rath v. Zembleman, 49 Neb. 351, a case decided in 1896 
and upon a record presenting an almost identical state of 
facts as in the case at bar, after reviewing the prior de- 
cisions, it is by the court held, “In an action for damages 
alleged to have been caused by the drainage of surface 
water from a pond on defendant’s land into a draw, by 
which such water was conducted to and across the land of 
plaintiff, an admission hy plaintiff that the draw was a 
natural waterway and had, since his ownership of the land: 
claimed to have been damaged, been such a waterway, and 
that the water generally from that portion of the country 
had flowed through this ravine, precluded the possibility 
of a recovery of damages for the destruction of grass in 
the bed of such draw on his premises caused by the addi- 
tional flowage resulting from the aforesaid drainage.” 
Ryan, C., writing the opinion of the court, says: “On the 
trial it was admitted by the plaintiff, in open court, that 
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the draw through which the water flowed from the de- 
fendant’s land to and across plaintiff’s, was a natural 
waterway running from Clay county, and that it had been 
such ever since the plaintiff had occupied his premises, and 
that the waters from that country were drained through 
this ravine or draw and ran down through plaintiff’s land. 
In view of the holdings of this court since the trial of 
this case, announced in Anheuser-Busch Brewing Ass’n v. 
Peterson, 41 Neb. 897; Morrissey v. Chicago, B. & Q. R. 
Co., 38 Neb. 406; Lincoln & B. H. R. Co. v. Sutherland, 44 
Neb. 526; City of Beatrice v. Leary, 45 Neb. 149, and 
Jacobson v. Van Boening, 48 Neb. 80, the plaintiff in no 
event could have recovered damages in the face of his 
admissions as to the flowage and the character of the water- 
way which it followed.” The principles underlying the 
decision in the case cited and in the one at bar are almost 
if not quite the same. In fact the two cases cannot well be 
distinguished. If the injury to the hay in the draw because 
of the drainage therein of surface water by means of 
ditches afforded no ground of recovery, then the increased 
flowage in the case at bar, by reason of the drainage of 
the basin, cannot justify an injunction against its further 
continuance. We can hardly escape the conclusion that 
the Rath-Zembleman case must necessarily govern us in 
the disposition of the one at bar unless it may be said 
that the case ought not to be followed. The decision is 
based expressly upon the authority of the prior holdings 
in this jurisdiction. An examination of these several 
decisions warrants the conclusion that in this jurisdiction 
the rule is, the drainage of mere surface water collected 
from rains and melting snows in lagoons or basins, when 
done without negligence, and for the purpose of reclaim- 
ing what would otherwise be waste land, in the interest of 
good husbandry, by an artificial channel and according to 
the natural course of drainage, may be accomplished by di- 
verting such waters into a natural surface waterway or 
channel on the owner’s land where it finds an outlet in a 
stream or natural watercourse, and that the injury, if any, 
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resulting to a lower landed proprietor over whose land it 
flowsis incidental only and for which nodamages will ac- 
crue nor relief be awarded by enjoining a continuance of 
the drainage of such surface water by the method resorted 
to for that purpose. The authorities cited in the opinion of 
the ease last referred to fairly support the proposition 
stated in the syllabus. Morrissey v. Chicago, B. & Q. R. 
Co., supra, was a case involving the right to deflect sur- 
face water in the construction of a railroad embankment, 
and it is held, following the common law rule, that where 
such an embankment is not negligently constructed and it 
deflects or throws back surface water from its natural 
course, the railroad company is not liable in damages to 
the proprietor of neighboring lands thereby incidentally 
overflowed and injured. A large number of authorities 
are reviewed in the opinion. Among others, Gannon v. 
Hargadon, 10 Allen (Mass.), 106. In that case it is said: 
“The obstruction of surface water or an alteration in the 
flow of it affords no cause of action in behalf of a person 
who may suffer loss or detriment therefrom against one 
who does no act inconsistent with the due exercise of 
dominion over his own soil. * * * A party may im- 
prove any portion of his land, although he may thereby 
cause the surface water flowing thereon, whencesoever it 
may come, to pass off in a different direction and in larger 
quantities than previously. If such an act causes damages 
to adjacent land, it is damnum absque injuria.” Anheuser- 
Busch Brewing Ass’n v. Peterson, supra, announces the 
principle just alluded to in the fifth paragraph of the 
syllabus, wherein it is stated: “Every proprietor may law- 
fully improve his property by doing what is reasonably 
necessary for that purpose, and unless guilty of some act 
of negligence in the manner of its execution will not be 
answerable to an adjoining proprietor, although he may 
thereby cause the surface water to flow onto the premises 
of the latter to his damage.” The next paragraph de- 
clares: “But if in the execution of such enterprise he is 
guilty of negligence, which is the natural and proximate 
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cause of injury to his neighbor, he is accountable therefor.” 
Lincoln & B. H. R. Co. v. Sutherland, supra, reiterates 
that the doctrine of this court is the rule of the common 
law that surface water is a common enemy and that an 
owner may defend his premises against it by dike or em- 
bankment, and if damages result to adjacent proprietors 
by reason of such defense he is not liable therefor. It is 
said, however, “The rule is a general one and subject to 
another common law rule, that a proprietor must so use 
his own property as not to unnecessarily and negligently 
injure his neighbor.” In that case a railroad company 
was held legally responsible and liable for constructing 
its roadbed and embankment over a draw where surface 
water produced by rains and melting snow were wont to 
run from the surrounding territory and thence into the 
Platte river, without making provision for a culvert or 
opening through the embankment over such draw for the 
escape of waters flowing naturally therein. The same 
principle was again enunciated and adhered to in 
City of Beatrice v. Leary, supra, where the act of negli- 
gence, for which a recovery was allowed, consisted in the 
obstruction of a draw through which flowed surface water, 
resulting in the overflowing of the land of an adjacent 
proprietor. In Jacobson v. Van Boening, supra, the for- 
mer decisions of this court were exhaustively reviewed 
and were declared to be harmonious and to rest upon the 
principles announced in the syllabus in that case. It 
appears from the opinion that an injunction against 
diverting surface waters collected in ponds and lagoons of 
an upper proprietor and throwing them on lower lands 
was granted and made perpetual, but solely on the ground 
that the plan adopted for the diversion of such waters 
was not the most reasonable and practical method of re- 
claiming the land sought to be relieved from such sur- 
plus waters, and that such plan unnecessarily burdened 
the plaintiff’s land in that action with an increased 
flow of surface water by reason of the construction of the 
artificial channels or ditches constructed for such pur- 
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pose. In the opinion it is said: “The damage alleged is 
that whereas the natural drainage from the lagoons is 
southeast, these ditches divert it to the north and thence 
along the highway of the draw, discharging a large body of 
water thereby across plaintiff’s land, cutting trenches and 
covering the land with accretions. It also appears that by 
the construction of a ditch much shorter than the one 
now maintained, the defendant might discharge the water 
from the lagoons into this same draw upon his own land.” 
Again, it is said by the author of the opinion, after dis- 
cussing other matters: “With these preliminary matters 
cleared away, the question remains whether the plaintiff 
was entitled to relief against the defendant for discharging 
surface water through a ditch, in a volume, upon plain- 
tiff’s land, contrary to the natural course of drainage; 
and the proof showing that as effective and as conven- 
ient a method of discharging water might have been 
availed of without discharging it on the highway or on 
plaintiff’s land.” See also Churchill v. Beethe, 48 Neb. 
87, and Gilmore v. Armstrong, 48 Neb. 92. The supreme 
court of Illinois, in Peck v. Herrington, 109 Ill. 611, holds 
to the doctrine that “The owner of land upon which there 
is a pond, in which is collected the surface water, only, 
from rains and melting snow, when good husbandry so 
requires may drain the same by an artificial drain con- 
structed upon his own land, whereby its water is thrown 
into the same outlet or natural drain it was accustomed 
to take before, when the pond was full, notwithstanding 
the flow of the water over a servient tract of land may 
thereby be increased.” The same court in Anderson v. 
Henderson, 124 Ill. 164, again announces the same doc- 
trine and holds to the rule that the drainage of surface 
water by ditches and drains into the natural and usual 
channels which nature has provided, even if the quantity 
of water thrown upon the next adjoining landowner is 
thereby increased, does not give rise to a cause of action. 
Hughes v. Anderson, 68 Ala, 280, declares the rule to be 
that “The owner of lands has a right to drain them by 
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artificial ditches, although thereby the water is precipi- 
tated more rapidly, and in greater volume on the lands 
of an adjacent proprietor below, provided he does not 
thereby cause water to flow on the lands of such adjacent 
proprietor, which, in the absence of the ditches, would have 
flowed in a different direction, and provided he acts with a 
prudent regard for the welfare of his neighbor.” In 
Sheehan v. Flynn, 59 Minn. 436, 61 N. W. 462, it is de- 
clared in the first paragraph of the syllabus that “The old 
common law rule that surface water is a common eneiny, 
which each owner may get rid of as best he can, is in force 
in this state, except that it is modified by the rule that he 
must so use his own as not unnecessarily or unreasonably 
to injure his neighbor. Under this rule, it is the duty of 
an owner draining his own land to deposit the surface 
water in some natural drain, if one is reasonably accessi- 
ble; and, he is entitled to deposit the same in such natural 
drain, though it is thereby conveyed upon the land of his 
neighbor, if it does not thereby unreasonably injure him.” 
The doctrine thus announced is in the’ main the same as 
held to in this jurisdiction. 

The common law rule as to the control and disposition 
of surface water is in force in this state. In fighting the 
common enemy, however, the rights of other landed pro- 
prietors are to be regarded. The upper proprietor may not 
act in a negligent manner. He may by artificial channels 
drain mere surface waters accumulated in ponds, lagoons 
or basing and throw them in greater quantities into a 
natural surface water channel or draw and onto an ad- 
joining estate, even though the flow in such natural drain 
is thereby increased on and over the lower estate. He can- 
not divert the water in a different direction .but must con- 
duct it according to the natural course of drainage, and 
when such is done there is no legal wrong committed. 

The following principles are, we think, fairly deducible 
from the authorities cited: 1. An owner has the undoubted 
right to protect his land from mere surface water and, in 
the interest of good husbandry, to drain lagoons or basins 
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thereon of a temporary character, by discharging such sur- 
face waters by means of artificial channels into a natural 
surface water drain and through such drain or channe. 
en and over the land of another, provided such person acts 
in a reasonable and careful manner and without negli- 
gence, and the injury, if any, resulting therefrom to such 
lower proprietor by reason of the increased flowage in the 
natural surface water drain will be accounted damnum 
absque injurtia. For negligence in the manner of accom- 
plishing the improvement, such owner is responsible and 
accountable to those injured by his negligent acts. 

2. An owner’s right to discharge surface water from 
his premises does not extend so far as to permit him to 
collect it in a volume, and by means of an artificial chan- 
nel discharge it upon another’s land contrary to the nat- 
ural course of drainage to the latter’s damage and detri- 
ment. 

The conclusion reached by the district court, as evi- 
denced by its judgment, is supported by the prior decisions 
of this court, and is in harmony with the general principles 
governing the control of surface waters, and the same, 
therefore, should be, and accordingly is, 


AFFIRMED. 


THOMAS N. NAUDAIN, JR., APPELLEE, V. HERBERT R. Fut- 
LENWIDER ET AL., IMPLEADED WITH WILLIAM D. MIx- 
TER, APPELLANT. 


Fitep June 30, 1904. No, 13,456. 


1. Mortgage: ATTACHMENT: Priorrry. Where a mortgagee claims a 
lien on real estate through a deed filed for record subsequent to 
the levy of an order of attachment on the same land as the 
property of the grantor in such deed, the order of attachment 
and the return of the sheriff showing the levy being duly re- 
corded in the office of the recorder of deeds before the recording 
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of such deed, the mortgagee takes with notice of the rights of 
the attachment creditor and subject to such infirmities as inhere 
in the title of the mortgagor. 


2. : : . A prior unrecorded deed passing title to 
real estate, if made in good faith and for a valuable considera- 
tion, will take precedence of an attachment or judgment, if such 
deed be recorded before the deed based upon such attachment 
or judgment. Harral v. Gray, 10 Neb. 186. 


3. Appeal: TRIAL DE Novo. - Upon an appeal in equity this court will 
try the issue de novo, and will not be influenced in its decision 
by the findings of the trial court based upon depositions or other 
written evidence. The conclusions of the trial court, derived 
from the consideration of the evidence of witnesses examined 
in the presence of the court, will not be regarded, unless upou 
the whole record, in view of the position of the trial court in 
welghing such evidence, they appear to be right Grandin v. First 
Nat. Bank, 70 Neb. 730. 


4. Evidence examined, and held that the deed through and under 
which the mortgagee claims a lien on the land in controversy 
was not delivered to the mortgagor until after the levy of the 
order of attachment, and that the mortgagee’s lien is subject to 
that acquired by the attachment creditor by virtue of the levy 
of such attachment. 


5. Reversal. The conclusions and decree of the trial court finding and 
holding to the contrary are reversed. 


APPEAL from the district court for Garfield county: 
JAMES N. Pavt, JupcE. Reversed with directions. 


Doyle & Berge, for appellant. 
C. H. Balliet, contra. 


Horcoms, C. J. 


The right of the plaintiff, appellee, to the enforcement 
of a lien on the real estate in controversy, lying in Garfield 
county, arises by virtue of a mortgage executed on the 
20th day of July, 1901, by one Herbert R. Fullenwider. 
The appellant, Mixter, who was a defendant below, claims 
a lien on the same land under an order of attachment 
issued in a certain action then pending in Lancaster county 
and resulting in a judgment in his favor, wherein he was 
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plaintiff and one John C. Fullenwider was defendant, 
which was on the 21st day of May, 1901, levied on the 
same real estate described in plaintiff’s mortgage as the 
property of the attachment debtor. A copy of the order 
of attachment and of the return of the sheriff making the 
levy was duly filed in the office of recorder of deeds of 
Garfield county and recorded in the proper record on the 
same day the levy was made. On the 23d day of May 
following, a deed purporting to have been executed by the 
attachment debtor John C. Fullenwider to Herbert R. 
Fullenwider and bearing date May 3, 1901, was presented 
and duly filed for record and recorded in the office of the 
said recorder of deeds. Afterwards and on the 20th of 
July, the mortgage above mentioned was executed in favor 
of the plaintiff. In view of the foregoing circumstances, . 
it is clear that the mortgagee when he accepted the mort- 
gage under which he claims, took it charged with notice 
of the interest and rights of the attachment creditor by 
virtue of the levy of the order of attachment on the real 
estate as the property of the attachment debtor, and sub- 
ject to any infirmities inhering in the title of the mort- 
gagor, Herbert R. Fullenwider, by reason of the time and 
manner in which he acquired his title and interest in 
and to said land. When the mortgage was executed, the 
records of Garfield county, wherein the land was situated, 
disclosed that the order of attachment at the suit of the 
appellant had been levied on the land as the property of 
the attachment debtor and while the legal title, as ap- 
peared by the records, was in his name, and some two 
days prior to the time the mortgagor had recorded his 
deed evidencing a conveyance of the land from the attach- 
ment debtor to himself. The mortgagee had constructive 
if not actual notice of the then state of the public records 
and must be deemed to have acquired a lien subject to 
whatever rights the attachment creditor acquired therein 
prior thereto, and to stand in no more favorable light than 
would the mortgagor claiming under his deed from une 
attachment debtor. 
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In determining the respective rights of the parties to 
the controversy, regard is to be had to the rule that a prior 
unrecorded deed passing title to real estate, made in good 
faith and for a valuable consideration, will take precedence 
of an attachment or judgment, if such deed be recorded 
before the deed based upon such attachment or judgment. 
Harral v. Gray, 10 Neb. 186; Mansfield v. Gregory, 11 Neb. 
297; Hargreaves v. Menken, 45 Neb. 668; Peterborough 
Savings Bank v. Pierce, 54 Neb. 712, 724; Westervelt v. 
Hagge, 61 Neb. 647, 659. The pith of the present contro- 
versy is with respect to the question of the good faith of 
the transaction whereby John C. Fullenwider transferred 
or attempted to transfer title to the real estate in con- 
troversy from himself to his son Herbert R. Fullenwider 
who afterwards executed the mortgage which is now as- 
sailed by the attachment creditor. And this question 
presents a dual aspect. Was the transaction a bona fide 
sale of the land and, if so, when was the deed actually 
delivered to the grantee? The determination of these ques- 
tions requires a consideration and weighing of the evi- 
dence and an ascertainment of the proper inferences to be 
drawn therefrom. The case comes here by appeal and for 
a trial de novo. We are, says the statute, to reach a con- 
clusion independent of and without reference to the con- 
clusion reached in the trial court. The evidence in the 
case is partly in the form of depositions and partly from 
witnesses who appeared in court and before the trial judge 
on the hearing therein. Having due regard to the fact 
that the trial court possesses an advantage over a review- 
ing court in the considcration and weighing of evidence of 
witnesses who appvar before the court in the trial of a 
cause, we are to decide from the record as presented 
whether in view of all that is disclosed therein and of the 
fact just adverted to, a different conclusion should be 
reached from that announced by the trial court. It has 
recently been announced in considering the effect of the 
new statute regarding decisions in this court on appeal 
in actions in equity that this court will try the issue de 
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novo and will not be influenced in its decision by the find- 
ings of the trial court based upon depositions or other 
written evidence. The conclusion of the trial court de- 
rived from the consideration of the evidence of witnesses 
examined in the presence of the court will not be regarded 
unless upon the whole record, in view of the position of the 
trial court in weighing such evidence they appear to be 
right. Grandin v. First Nat. Bank, 70 Neb. 730. It is in 
the light of the rule as thus announced that we undertake 
a consideration of the controverted questions of fact in the 
case at bar. 

The attachment debtor, John C. Fullenwider, is the 
father of the grantee in the deed filed for record just a 
short timte subsequent to the levy of the order of attach- 
ment. It is earnestly contended by counsel for defendant 
Mixter the evidence warrants a finding that the deed from 
Fullenwider to his son although executed on May 3d, was 
only partially executed and, at the time, the name of the 
grantee was left blank and that possession was retained 
by the grantor and later on, after the order of attachment 
against him was issued and levied, the name of his son was 
inserted as grantee, the deed presented for record and 
thereafter delivered to his son as an executed contract. 
At the time the father lived in Lincoln, the son in Omaha, 
and the land lay in Garfield, county. In support of the 
plaintiff’s version of the affair and to establish the bona 
fides of the transaction, there is found evidence in the 
record tending to prove that an oral arrangement was 
made between the father and son on the 1st or 2d of 
May that the latter should take the land which the former 
was then anticipating securing a deed for, and that on the 
third, a deed was duly executed conveying the land to the 
father and also; at the same time, the deed in controversy 
executed by him to his son in pursuance of the prior ar- 
rangement, and that this deed was actually delivered to 
the son at Omaha on the 9th of May and by the latter 
mailed to the recorder of deeds of Garfield county on the 
20th or 21st of May and received and filed for record on 

~ 18 
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the 23d. The crucial point seems to be with respect to the 
question of when the deed was actually delivered by the 
father to the son. There is in the record, with nothing to 
controvert it, evidence sufficient to show that the son paid 
an adequate consideration; in fact, while it appears that 
the land is worth but $400 or $500 it is testified to by both 
father and son that the consideration paid by the latter 
was $1,200. The rule regarding transactions of this char- 
acter is that a transfer of property by a debtor to a rela- 
tive which has the effect of hindering or delaying other 
creditors in the collection of their debts will be scrutinized 
very closely, yet it will be sustained if made in good faith 
and for an adequate consideration. Other decisions go to 
the extent of holding that such transactions are primu 
facie fraudulent and the burden is cast upon a party thus 
claiming to clearly and satisfactorily establish the good 
faith of the transaction. There is strong evidence in the 
record, and as we view it, convincing, tending to show that 
the deed to the son was executed with the name of the 
grantee in blank. This is the best recollection of the 
notary public taking the acknowledgment of the grantors. 
It is also testified that on the 7th day of May, the father 
visited Garfield county and made inquiries regarding the 
probabilities of a sale and stated that he was in possession 
of a deed in blank so that a quick sale could be made if a 
purchaser could be found. At the time of receiving the 
deed for record, the county clerk testifies that the name 
of the grantee had been freshly written in the deed in ink 
the color of which had not changed as it would do after 
a short period of time. It is also testified that the decd 
when it was transmitted for record was sent by the father 
to the recorder with directions to record and to send to 
the grantee at his address in Omaha, and that with the 
letter of transmission was inclosed the necessary fee to pay 
for the recording of the instrument. There is evidence of 
an almost if not quite irrefragable character that the re- 
cording fee was transmitted with the deed by a money 
order drawn at the postoffice at Lincoln on the postoffice 
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at the county seat of Garfield county. According to the 
testimony of the grantor and grantee, the deed was trans- 
mitted for record from Omaha and the testimony to which 
we have just referred is wholly inconsistent with the 
theory of the plaintiff in this respect. The evidence to 
uphold the transaction and to prove delivery before the 
levy of attachment is confined altogether to the testimony 
of the father and the son. The original deed was not 
offered in evidence. Other evidence of a wholly disinter- 
ested character is in very sharp conflict with the evidence 
offered to uphold the validity of the conveyance. We find 
no way of reconciling the apparent conflict and are com- 
pelled to make such deductions as seem to be warranted 
from contradictory testimony of the character just re- 
ferred to. The circumstances appear to us to point un- 
mistakably to the fact that the conveyance of the father 
to the son and the delivery thereof were the result of and 
expedited by the suit instituted and the attachment levied 
by the defendant Mixter. We conclude from a careful 
consideration and full examination of the entire record 
that the delivery of the deed from John C. to Herbert R. 
Fullenwider was subsequent to the levy of the order of 
attachment, and consequently the grantee took the land 
charged with the lien of the levy, and the mortgagee’s lien, 
likewise, is subordinated to that of the levy of the order 
of attachment. The conclusion reached by the trial court 
awarding to the mortgagee a first lien should be reversed 
and a decree entered in this court giving to the attachment 
creditor the first lien by virtue of his levy and to the mort- 
gagee a second lien. A decree will be entered in this court 
in conformity with the conclusions we have herein an- 
nounced. 
DECREE ACCORDINGLY. 
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1. Criminal Law: Jury. In criminal trials the question of the quali- 
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fication of a juryman is one of fact for the determination of the 
trial court, and, unless it appears to be against the weight of 
the evidence, it will not be overruled by this court. 


. New Trial. In capital cases a new trial should not be allowed on 


account of newly discovered evidence unless its introduction on 
the trial might have been beneficial to the defendant, and might 
have led to a different result. 


. Murder: Proor or Motive. Proof of a motive to commit the crime 


charged is always competent in murder trials; the fact that the 
alleged motive is out of proportion to the crime committed does 
not require that evidence of such motive be excluded. The sup- 
posed danger that the jury may give too much weight to the 
offered evidence is not a legal ground for excluding it. 


Triai: Evipencr. When a witness testifies positively to a conver- 


sation with an acquaintance over the telephone, an objection to 
the evidence on the ground that the witness has not sufficiently 
identified the person with whom the conversation was held 
should not be sustained, the witness’s knowledge of such identity 
not having been tested by cross-examination or otherwise. The 
force of the evidence is a question for the jury. x 


Evidence: Use oF FrreaRMS. [In the trial of a defendant charged 


with the crime of murder with firearms, it is not error to per- 
mit evidence that the defendant has for many years been familiar 
with the use of such firearms. 


: Discretion. Under some circumstances it is in the discre- 
tion of the trial court to permit evidence of experiments to 
illustrate transactions that have been testified to; and, under 
the circumstances in this case, the court did not abuse its dis- 
cretion in permitting such evidence. 


Harmless Error. If, in a criminal trial, evidence is received that 


is not from its nature necessarily injurious to the defendant, and 
the receiving of such evidence is not objected to when the same 
is offered, nor complained of in the petition in error in this court, 
the error, if any, will be considered to be without prejudice. 


Evidence. In a trial of an information for murder, it is proper to 


prove the physical conditions existing in the vicinity of the 
murder at the time the crime was committed. This applies to 
evidence of finding of unusual] articles, as pepper and matches, 
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upon the floors of the living-rooms of the house where the crime 
was committed. 


9, - In murder trials, it is competent to prove the conduct, 
appearance and actions of the accused immediately after the 
crime was committed, as well as subsequent statements of the 
accused tending to show her connection with the transaction 
being investigated. 


10. Instruction. In criminal trials, the previous good character of 
the defendant has great weight as tending to show the improb- 
ability of guilt. The weight to be given such evidence is for the 
jury to determine. The court is not required to tell the jury 
that, if the other evidence is sufficient to satisfy the jury of the 
defendant’s guilt, they must still consider whether previous goo4 
character, when weighed with all the other facts and circum- 
stances in the case, raises a reasonable doubt of guilt. 


11. It is not error to instruct the jury that the defendant is 
under no obligations. to testify in her own behalf, and that the 
statute expressly declares that her neglect to testify shall not 


create any presumption against her. 


12. Trial: Motive. It is not indispensable in criminal trials that a mo- 
tive be shown for the commission of the crime charged. If the 
evidence shows beyond a reasonable doubt that the defendant 
committed the crime, the prosecution does not necessarily fail 
because the real motive for the act cannot be discovered and 
shown to the jury. 


13. Instruction: REASONABLE Dougt. An instruction that: “A doubt 
produced by an undue sensibility in the mind of any juror in 
view of the consequences of his verdict is not a réasonable 
doubt. And the juror is not allowed to create sources or materials 
of doubt by resorting to trivial or fanciful suppositions and re- 
mote conjectures as to a possible state of facts differing from 
those established by the evidence. You are not at liberty to 
disbelieve as jurors if, from all the evidence, you believe as men. 
Your oath imposes on you no obligation to doubt where no doubt 
would exist if no oath had been administered’’—is not to be 
commended in all cases, but in view of the former decision of 
this court in Barney v. State, 49 Neb. 515, we cannot reverse 
the judgment in this case solely on the ground of giving this 
instruction. 

14. Circumstantial Evidence. When the evidence relied upon to estab- 
lish the guilt of the defendant is circumstantial, the facts proved 
beyond a reasonable doubt must be such as to exclude every 
reasonable hypothesis inconsistent with the guilt of the defend- 
ant. When the minds of reasonable men might fairly differ as to 
whether there is any reasonable doubt of the defendant’s guilt, 
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the responsibility must be left, where the law places it, with the 
jury. The evidence in this case, under this rule, supports the 
verdict and judgment. 


15. Evidence. In a prosecution for murder committed with firearms, 
evidence that the defendant had access to a weapon of that nature 
with which to commit the crime is important, but, if it appears 
that there was opportunity to conceal such weapon after the 
crime was committed, such evidence is not indispensable. 


Error to the district court for Butler county: BEN- 
JAMIN F, Goon, JuvGE. Affirmed. 


Matt Miller, O. H. Aldrich, Hamer & Hamer and W. 
Y. Allen, for plaintiff in error. 


Frank N. Prout, Attorney General, and Norris Brown, 
conira. 


SEDGWICK, J. 


In the early morning of the 24th day of October, 1902, 
Harvey Lillie was killed at his home in David City. The 
circumstances were such that all parties agree that he 
was wilfully murdered. Lena Margaret Lillie, who was 
his wife, was charged with the crime, and upon her trial in 
the district court for Butler county was convicted of mur- 
der in the first degree, and sentenced to imprisonment for 
life. She has brought the record of her conviction to this 
court for review upon petition in error, and urges that the 
judgment against her should be reversed because the evi- 
dence was circumstantial and was insufficient to justify 
her conviction, and because of errors in the prosecution 
against her which prevented a proper investigation of the 
charge. 

1. It is contended that the jury was incompetent; that 
two of its members, before the jury was impaneled, had 
formed and expressed opinions as to the guilt of the de- 
fendant. In the brief for the defendant, it is said: “The 
court will grant a new trial because of the prejudgment 
of a juror, when its attention is challenged to it after ver- 
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dict, in the same way that it excuses a juror on his voir 
dire examination when the thing was known.” 

In Murphey v. State, 43 Neb. 34, this court said: “Where 
the evidence by which it is sought to impeach a verdict on 
account of the prejudice of a single juror, subsequently dis- 
covered, is conflicting, an order denying a new trial will 
not as a rule be disturbed on appeal.” . 

Substantially the same rule was announced in Clough 
v. State, 7 Neb. 320, 347; Carleton v. State, 43 Neb. 373; 
Hill v. State, 42 Neb. 503, and in other cases. 

In Bliss v. State, 117 Wis. 596; 94 N. W. 325, the court 
said: “The question whether the juryman was disqualified 
was one of fact for the determination of the trial court, 
and as such decision does not appear to have been against 
the weight of the evidence it will not be determined by this 
court.” 

When may the evidence be said to be conflicting within 
the meaning of the decisions of this court? The conflict, 
of course, must be a substantial one. The evidence must 
be of such a nature that the presumption of the correct- 
ness of the ruling of the trial court is not overcome. The 
law affords the defendant in criminal prosecution great 
latitude in the examination of jurors to ascertain whether 
there are just grounds for challenge. The trial court hears 
this examination, and will suggest or propound further 
questions if necessary to ascertain whether the juror is 
fair and impartial, or may possibly be prejudiced for or 
against the accused or may have formed or expressed an 
opinion upon the merits of the questions that are to be 
tried. The trial court observes the conduct and demeanor 
of the juror during this examination, and will not hesitate 
to exercise its discretion and excuse the juror if there is 
substantial ground to believe that he is for any reason 
unfit for the service. The rulings of the trial court in the 
exercise of this discretion will not be disturbed simply 
because there may seem to be some preponderance of evi- 
dence against it. There must be such substantial evidence 
as to make it appear that in view of all of the evi- 
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dence bearing upon the matter, and the circumstances sur- 
rounding the examination of the juror, the trial court has 
abused its discretion in refusing a new trial upon this 
ground. In this case, the examination of the juror Car- 
lisle is not preserved in full. It is shown by affidavits that 
upon that examination the juror stated that he had not 
formed or expressed an opinion as to the guilt or inno- 
cence of the accused. It is not shown in what connection 
that statement was made by the juror nor whether it was 
qualified or explained by him. It does not appear that the 
defendant might not have discovered the truth as to the 
qualifications of this juror by a proper voir dire examina- 
tion. The evidence as to conflicting statements made by the 
juror, out of court, is somewhat indefinite. It is unquali- 
fiedly contradicted by affidavits of other witnesses. The 
whole evidence is not sufficient, to show that the trial 
court abused its discretion in overruling this objection. 

Two witnesses testified by affidavit that the juror Joseph 
Hilger made statements in their hearing some time before 
the trial, which would show that he had formed an opinion 
as to the guilt of the defendant, and which amounted to an 
expression of such opinion. These affidavits are unquali- 
fiedly denied by the affidavit of the juror and of Myrtle 
Hilger his wife. The conversation, in which the state- 
ments are alleged to have been made, was in the presence 
of both of the witnesses testifying thereto. The witnesses, 
however, do not precisely agree as to the form or sub- 
stance of the statement. We find nothing in the record 
indicating that the evidence of these witnesses should 
prevail against the evidence of the juror and his wife, and 
we cannot see that in overruling this objection the trial 
court abused its discretion. The affidavit as to the state- 
ments of the juror Pool made prior to the trial, does not 
show that this juror had formed or expressed an opinion 
of defendant’s guilt and is wholly insufficient to overcome 
the positive statements of the juror’s affidavit, and the 
presumption of the proper exercise of its discretion on 
the part of the trial court, 
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2. One of the grounds of the defendant’s motion for a 
new trial was that evidence in her favor had been dis- 
covered since the trial. Shortly after Mr. Lillie was killed, 
there was found on a vacant lot in another part of the 
city a man’s shirt alleged to have been marked with blood 
spots indicating, as it was claimed, that it had been dis- 
carded by the murderer to avoid evidences of guilt. This 
circumstance was known generally by the public, and also 
by the defendant, long before the trial, and no reason is 
shown for not having brought this evidence to the atten- 
ticn of the jury, if it might be of any assistance to the 
defense. 

It was not shown in the evidence before the jury that 
this defendant at the time was in possession of a weapon 
with which she might have committed the crime. This 
fact is of importance in connection with the question of the 
sufficiency of the evidence to sustain the verdict, as will be 
hereafter noticed. Upon the motion for a new trial on the 
ground of newly discovered evidence, it was shown by 
affidavit that sometime after the trial a revolver had been 
found in an unused well upon premises not far distant 
from those upon which the murder was committed. Three 
of the five chambers of this revolver were loaded with bul- 
lets at the time it was found, the other two chambers being 
vacant; and it was claimed that this evidence would indi- 
cate that the murderer, in his flight from the premises, 
had thus disposed of one of the evidences of his guilt. 
Counter affidavits were filed showing that Mr. Lillie, the 
deceased, had a similar weapon in his possession sometime 
prior to the murder. It has been held that in civil cases: 
“A motion for new trial will not be granted on account of 
newly-discovered evidence, unless it would be sufficient to 
. render clear what was before doubtful or of so controlling 
a nature as to probably change the verdict.” Gran v. 
Houston, 45 Neb. 813; Omaha, N. € B. H. R. Co. v. O’Don- 
nell, 24 Neb. 753; Hill v. Helman, 33 Neb. 731. 

In capital: cases the newly discovered evidence must, 
at least, be of such a nature as to make it appear that its 
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introduction upon the trial might have been beneficial to 
the defendant, and might have led to a different result. 
The defendant was not arrested until several weeks after 
the crime was committed, and the finding of this revolver 
would no more tend to prove that some other party had 
committed the murder, and had placed it where found, 
than it would to prove that it was placed there by the de- 
fendant herself. No reason has been suggested for sup- 
posing that this evidence might have produced a different 
result in this case. 

3. It was proved upon the trial that the defendant had 
been for several years dealing upon the Chicago board of 
trade. For some time her ventures had been profitable, so 
that on the first day of May, about six months prior to the 
murder, there was a balance with the broker in her favor 
of $510, but from that time until the death of her husband 
she was less fortunate. In this short period, her losses 
amount to more than $1,000, and although the evidence 
shows that during the entire time of her dealings her net 
loss was only $100, it appears from the uncontradicted evi- 
dence of her broker that she gave him an order on the day 
before the murder, in which she risked two or three hun- 
dred dollars more, and on that day she was notified that 
it would be necessary for her to “put up” two hundred 
dollars as the market then stood, and that if it should 
advance still further three hundred dollars would be re- 
quired; although the broker had not in fact placed this 
order, yet, she supposed he had, and understood that she 
had incurred this loss. 

It is contended that this evidence was incompetent, that 
it tended to prejudice the jury against her and served no 
legitimate purpose in the case. The same objection is made 
to receiving in evidence several letters written by the 
defendant to Mr. Runyon, her broker in the foregoing 
transactions. One of these letters was written within 
three or four days after the homicide and the others a lit- 
tle later. In one of these letters, she said: 

“That little trade I had there I suppose you took care of 
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it and I will make it all right some day. I think it is going 
to make me some money soon. They have no way of know- 
ing anything only through you and I beg of you to be care- 
ful and what trades on your books that I spoke of are 
mine and the rest are yours you understand. 

“Be careful what you say. I told them that you never 
received any margin only through the mail and that the 
amount was merely inclosed in an envelope and sent. 
How they know anything is what I can’t see, but they 
don’t know much and if you want to ask me anything 
you can through the mail and it will be safe.” 

In another letter she said: 

“And I will count on you staying by me as you should 
and you must as they are going to try to make your books 
a strong point against me and don’t let them do it. They 
have not one single thing against me and so far they have 
not been able to dig up anything and do not be the means 
of such a thing yourself. I will count on you as a friend 
to do the right thing by me.” 

Another letter was as follows: 

“Mr. Runyon: 

“Remember that you are to stay by me on those books 
as you agreed to do. Do all you can for me and do me 
no harm.” 

Proof of a motive to commit a crime, is, of course, 
competent in murder trials. Gravely v. State, 45 Neb. 
878; St. Louis v. State, 8 Neb. 405. It is argued in the 
briefs that it is so improbable that a wife would murder 
her husband for so small a consideration as to render 
this evidence wholly incompetent; but it should be im. - 
probable that a wife would murder her husband for any 
consideration, however large; and the fact that the motive 
shown is out of proportion to the crime committed does 
not require that the evidence shall be excluded. 

Circumstances that tend to show a motive for the crime 
are to be considered by the jury, and in view of the fact 
that the defendant knew that Mr. Lillie’s life was in- 
sured in her favor in something more than seven thou- 
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sand dollars, it seems proper that this evidence tending to 
show her disposition to speculate upon the board of trade, 
and her misfortune, and a special need of money at the 
time, should be given to the jury as tending to show a 
motive to commit the crime. It was for the jury to say 
whether an adequate motive had been shown, and the 
letters, showing her understanding of the transaction and 
her great interest in the details thereof, were clearly com- 
petent. For the same reason, evidence of her existing in- 
debtedness to the banks at the time was proper to be 
proved to the jury. 

Mrs. Lillie was engaged in dressmaking. She at times 
employed several girls to assist her in the business. One 
young lady was engaged with her at this time. The de- 
fendant appears to have had some credit with the banks. 
She occasionally borrowed ‘small sums of money upon her 
unsecured note. She appears in one instance, at least, to 
have attempted to deal upon credit on the board of trade. 
Fler statement in her letter to her broker that she would 
make her “little trade” with him “all right some day,” and 
other circumstances in evidence, would indicate that she 
had no large amount of ready money. ‘She appears to have 
been able to procure temporary loans. There is reason to 
believe from the evidence that she had no means of im- 
proving her financial condition permanently other than 
the earnings of her business, unless it should be from the 
insurance upon the life of her husband. It was certainly 
proper that the jury should understand these matters. 
There is nothing to indicate that the jury gave too much 
- weight to the fact that she had been dealing on the board 
of trade. The fear that the jury might do so would be no 
legal ground for excluding evidence otherwise competent 
and proper. ; 

4. In connection with the evidence in regard to the 
dealing upon the board of trade, the question arose as to 
Mr. Lillie’s knowledge of these transactions. This was 
surely a legitimate inquiry. The defendant insisted, and 
introduced evidence tending to show that these dealings 
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were in reality with the sanction, and for the benefit of 
Mr. Lillie, and were carried on in Mrs. Lillie’s name, at 
his request, to avoid objections that his employers might 
make to his dealing in options while engaged in buying 
and shipping grain for them. If Mrs. Lillie was not acting 
for herself in these matters, and was relying upon her hus- 
band’s judgment to direct her proceedings, it was impor- 
tant that the jury should know the facts. Her broker testi- 
fied that his instructions from Mrs. Lillie were to not let 
Mr. Lillie know of her board of trade transactions. The 
girls of the telephone exchange were called by the state to 
prove that Mrs. Lillie had, several years before, at the 
beginning of these transactions requested them not to in- 
form her husband of her talks over the telephone with her 
broker in carrying her board of trade deals. These specu- 
lations seem to have been continuous from the beginning. 
They were during the whole time largely conducted by con- 
versations over the telephone. If this evidence is to be 
believed these employees of the telephone company con- 
tinued under these instructions of secrecy from the time 
they were given. We see no reason to doubt the materi- 
ality of such evidence. 

It is further objected that these witnesses did not show 
themselves competent. The point insisted upon, as we 
understand counsel, is that the witnesses failed to show 
that in fact it was Mrs. Lillie with whom they were talk- 
ing, it appearing that the conversation was over the tele- 
phone. No objection, however, was made specifically 
upon that ground. The witness testified absolutely that. 
she had a conversation with the defendant. No attempt 
was made to cross-examine, either before or after the evi- 
dence was given, as to the witness’s means of knowing the 
identity of the person conversing with her. The evidence 
was properly subinitted to the consideration of the jury. 

5. Objection was made to evidence showing that the 
defendant had for many vears been accustomed to the use 
of firearms, and error is now assigned in overruling this 
objection. The jury was undoubtedly entitled to know 
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that fact, and its importance does not appear to have 
been exaggerated. 

6. When Mr. Lillie was killed, there were two shots 
fired with but a short space of time between them. That 
the two shots were fired in quick succession is clearly 
shown by the evidence. One reliable witness, who was 
walking upon the streets of the town at the time, distinctly 
heard both of the shots and stated the distance he walked 
in the time that intervened between them. He was walk- 
ing in an ordinary way, neither rapidly nor slowly. His 
evidence by ready computation shows that the time be- 
tween the two shots must have been not more than eight 
seconds. It is assumed by both the prosecution and the 
defense that it was the first shot fired that killed Mr. 
Lillie, and that the second shot passed through the window 
glass, and also through the curtain on the inside and the 
wire screen on the outside of the window, and that both 
shots were fired by the same person. In determining 
whether these shots were fired by the defendant or by some 
other person, it became important to know at what dis- 
tance from the window the last shot was fired. The 
curtain, the window and the screen through which the 
bullet passed were received in evidence, and witnesses for 
the state testified that they examined these immediately 
after the shooting and that the curtain was powder- 
burned. The state then offered evidence of experiments 
which had been performed for the purpose of illustrating 
how near the curtain the shot must have been fired to pro- 
duce such result. This evidence was objected to and its 
admission is now assigned for error. The character of the 
curtain is not very clearly shown by the verbal testimony. 
It is described by some of the witnesses as a lace curtain, 
and by others it is said to have been made of cotton. The 
curtain itself was in evidence before the jury. The cloth 
used in making the experiments is described as common 
muslin. It is said in the defendant’s brief that in making 
these experiments “the curtain itself was not used, nor a 
similar one, and was not hung five inches in front of the 
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original sash, or a similar one, with the wire screen three 
inches in back of that, similar to the one at the Lillie 
residence, and with the same gun that Harvey Lillie was 
murdered with, containing the same cartridges, or similar 
ones,” and for these reasons it is contended that the evi- 
dence of the experiments should have been excluded. 

In the experiments, the cloth was hung before a wooden 
surface and about six inches distant; no wire screen was 
used. It was not known what sort of cartridges were used 
by the assassin except that one of the bullets which was 
found in Mr. Lillie’s head was in evidence before the jury, 
and also another similar bullet which was found in a 
building at some distance from the window and was at 
least partially identified by the evidence as the bullet fired 
at the second shot above referred to. It was therefore 
impossible in these experiments to use the same revolver 
with which Mr. Lillie was killed, or to be certain of the 
similarity of the cartridges used. In making these ex- 
periments, various revolvers were used of different pattern 
and of different length of barrel, and cartridges were used 
of different lengths, being what are called long and short 
cartridges, and of each length cartridge different kinds 
were used with reference to the character of the powder 
with which they were charged; some being filled with 
common black powder and others with lighter colored 
or semi-smokeless powder. A record was kept of each 
shot fired. The cloth used was in evidence before the 
jury. Each bullet mark through the cloth was fully ex- 
plained to the jury, showing the kind of revolver and 
cartridge used in connection therewith, and the distance 
from which the shot was fired. The distances at which 
the various shots were fired range from about three inches 
to about three feet. 

In Davis v. State, 51 Neb. 301, the court, after pointing 
out the similarity of the conditions existing in connection 
with the experiments proved, and the conditions existing in 
the transactions to explain which the experiments were 
offered, said: 
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“This was sufficient to make the evidence competent, and 
it was for the jury to consider the place where the dis- 
placement of the fixtures occurred and the place where 
the experiment was made and then to give such weight to 
the testimony of the state’s witness who made the experi- 
ment as they thought it deserved.” 

And in City of Ord v. Nash, 50 Neb. 335, it was said: 

“Some discretion is conferred upon the trial court in 
receiving evidence of experiments for the purpose of con- 
tradicting or corroborating other witnesses, and in order 
to authorize the reversal of a judgment on account of the 
admission or rejection of such evidence there must have 
been a clear abuse of discretion.” 

The defendant offered evidence of experiments of the 
saine general nature. The experiments complained of were 
under conditions as closely identical with the conditions 
of the transactions upon which they were intended to 
throw light, as the circumstances of the case would admit. 
The object of the experiments was to explain or illustrate 
how near a cloth curtain a pistol or revolver must be held 
in order that a shot fired from it through the curtain will 
powder-mark the curtain. It is true that it was not shown 
that any one of these revolvers used in these experiments 
was identical in construction and power with the weapon 
with which Mr. Lillie was killed, but there is evidence 
tending to show that the weapon from which the fatal shot 
was fired was an ordinary revolver. The defendant, in 
statements made immediately after the transaction, par- 
tially described the weapon, which she says she saw in the 
hands of the assassin. 

We think the circumstances were such as to come within 
the above rule, and it was not an abuse of discretion on 
the part of the trial court to admit this evidence. 

7. It is contended in the briefs that the court should 
not have allowed evidence that the sheriff organized a posse 
in the morning after the murder “with which he prospected 
the roads and streets, searched the alleys and question- 
able places, as well as the fields, without discovering a 
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questionable character, as he claims.” When this evidence 
was first given no objection was made, and after the gen- 
eral statement had been made by the witness without ob- 
jection and the witness was questioned further, the tech- 
nical objection was made to the witness telling what they 
arranged to do, but no objection appears to have beer 
made to evidence of what was actually done in that re- 
gard. There is no assignment in the petition in error 
raising this question. The defendant would certainly 
have a right to consent to the admission of such evidence 
as this, which might by some be regarded as likely to in- 
fluence the minds of the jury favorably to the defendant, 
and having consented to its introduction cannot now 
predicate error in its admission. 

8. Evidence was allowed that pepper was found 
sprinkled upon the floor at the foot of the stairway, 
matches and a “shoe-heel” were also found upon the floor 
of one of the lower rooms. It is said that it was error to 
receive such evidence. But it is certainly proper to show 
the conditions existing in the vicinity of the crime at 
the time. This evidence was directed to conditions ob- 
served so soon after the murder as to make its admission 
proper. 

9. When the defendant first went downstairs with the 
girls after the murder, she went to the telephone and when 
the witness Hall arrived a few minutes later she was also 
at the telephone. She stated that she was trying to call 
assistance, but was unable to get any answer to her calls 
from the central office. The person in charge of the 
central office testified that no call was made, that he 
would have heard it if any had been made, as he had been 
aroused by another call shortly before five o’clock. It is 
urged that it was error to admit this evidence; that it 
was prejudicial as tending to create the impression with 
the jury that she was simulating and trying to hide ap- 
pearances of guilt; but the evidence of defendant’s actions 
at the time was competent as part of the res geste, and 


there was evidence supporting the defendant’s theory that 
19 
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. she was unable to call the central office. One witness 
testified that he was sent to the central office to arouse 
the persons in charge and was for some time unable to do 
so. It was proper that the jury should consider all the 
‘testimony upon this point. 

10. The court was asked to instruct the jury that “if, 
from all the other evidence, the jury would be satisfied of 
the guilt of the defendant they must still determine 
whether or not her previous good character, when weighed 
with all the other facts and circumstances in the case, 
raises a reasonable doubt as to her guilt; and, if such 
reasonable doubt remains, the jury must acquit,” and it 
is insisted that it was error to refuse this request. There 
was ample evidence of defendant’s previous good charac- 
ter. She ought to have the full benefit of that fact. We 
agree with her counsel that: 

“Mrs, Lillie, having been put on trial for murder, had 
a right to have the jury know that she had an exception- 
ally high character; that her life had been pure and that 
she was devoted to the well being and happiness of her 
husband; and this being shown the jury had a right to 
say that it did in their judgment not only raise a reason- 
able doubt of her guilt but that her character was so 
strong they preferred under the solemnity of their oaths to 
believe she did not commit the crime.” 

Judge Cooley in People v. Garbutt, 17 Mich. 9, 25, said: 

“Good character is an important fact with every man; 
and never more so than when he is put on trial charged 
with an offense which is rendered improbable in the last 
degree by a uniform course of life wholly inconsistent with 
any such crime. There are cases where it becomes a man’s 
sole dependence, and yet may prove sufficient to outweigh 
evidence of the most positive character. The most clear 
and convincing cases are sometimes satisfactorily rebutted 
by it, and a life of unblemished integrity becomes a com- 
plete shield of protection against the most skillful web of 
suspicion and falsehood which conspirators have been able 
to weave. Good character may not only raise a doubt of 
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guilt which would not otherwise exist, but it may bring 
conviction of innocence.” 

He also in the same case said: 

“The difficulty at this point lies in attempting to sur- 
round. the jury with arbitrary rules as to the weight they 
shall allow to evidence which has properly been placed 
before them. This court has several times found it neces- 
sary to declare that no such arbitrary rules are admis- 
sible. We refer particularly to the cases of People v. Jen- 
ness, 5 Mich. 305; Maher v. People, 10 Mich. 212, and 
Durant v. People, 138 Mich. 351. The trial of criminal 
cases is by a jury of the country, and not by the court. 
The jurors, and they alone, are to judge of the facts, 
and weigh the evidence. The law has established this 
tribunal because it is believed that, from its numbers, the 
mode of their selection, and the fact that the jurors come 
from all classes of society, they are better calculated to 
judge of motives, weigh probabilities, and take what may 
be called a common sense view of a set of circumstances, 
involving both act and intent, than any single man, how- 
ever pure, wise and eminent he may be. This is the theory 
of the law; and as applied to criminal accusatior.s, it is 
eminently wise, and favorable alike to liberty and to 
justice. But to give it full effect, the jury must be left to 
weigh the evidence and to examine the alleged motives by 
their own tests.” i 

The whole matter is for the jury to determine. 
The question being discussed is whether the’ matter 
was properly left to the jury. The proposition con- 
tained in the requested instruction is undoubtedly true. 
Good character has, and ought to have, great weight. 
The other evidence in the case may be sufficient to convict 
a person of bad character, when it would be wholly insuffi- 
cient if good character were shown. But the same is true 
of other substantive matters of defense. Must the court 
single out each substantive fact in the evidence that tends 
to establish innocence, and tell the jury that if a consider- 
ation of all other evidence would require a verdict of 
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guilty, they must still consider whether the particular 
fact pointed out would not be sufficient to raise a reason- 
able doubt? The attention of the jury was directly called 
to the character of the defendant by the court, and they 
were told that evidence of good character was allowed as 
tending to show that she would not be likely to commit 
the crime charged against her, and that it was to be con- 
sidered with all of the other evidence in the case and to 
be given such weight as the jury may deem it entitled to. 
There is nothing in the record to show that the jury did 
not give due weight to this evidence. We cannot say that 
there was error in this ruling of the court. 

11. The defendant did not testify in her own behalf. 
An instruction based upon that fact was given to the 
jury copied from the instruction approved by this court 
in Lamb v. State, 69 Neb. 212, and we are asked now to 
say that it is erroneous. We are satisfied with the 
language there used and with the conclusion reached. 

12. The court instructed the jury: 

“You are further instructed that it is not indispensable 
that a motive be shown for the commission of a crime, but 
the existence or non-existence of such motive is a question 
of fact which must be determined by the jury from a con- 
sideration of all of the evidence in the case, and as a 
circumstance tending to show the guilt or innocence of 
the accused.” ; 

It is urged that this instruction is wrong because crime 
is not committed without some motive. But the instruc- 
tion does not say that it is not indispensable that a motive 
exist. The human mind is sometimes unfathomable. A 
motive may exist, and there still be no direct evidence to 
show it. If, in fact, the crime was committed, and this is 
shown beyond a reasonable doubt, then it does not neces- 
sarily follow that no motive existed, because the evidence 
fails to show an adequate motive. It is therefore not 
erroneous to tell the jury that it is not indispensable that 
a motive be shown. 

13. An instruction was given attempting to define what ‘ 
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is meant by the expression “a reasonable doubt.” With 
the exception of one sentence, it was given to the jury in 
Barney v. State, 49 Neb. 515. The instruction here com- 
plained of contained the words: 

“You are not at liberty to disbelieve as jurors if from 
all the evidence you believe as men.” 

These words were not included in the instruction quoted 
in Barney v. State, otherwise the instruction was prac- 
tically the same in both cases. 

This court refused to reverse the judgment in the case 
of Barney v. State on account of this instruction; but did 
not unqualifiedly approve of giving such language in the 
charge to the jury. The court said: “Whenever a court 
undertakes to define a reasonable doubt, it opens the way 
to a vast amount of speculative reasoning without any 
very practical application.” The instruction may be 
deserving of some of the criticism it has provoked, but in 
view of the former decision of this court, we cannot re- 
verse this judgment solely on account of the giving of this 
instruction. 

14.. The evidence relied upon to establish the guilt of 
the defendant is circumstantial. In such cases the facts 
proved beyond a reasonable doubt must be such as to 
exclude every reasonable hypothesis inconsistent with the 
guilt of the defendant. It is earnestly contended that the 
evidence in this case does not meet this requirement. We 
cannot in this opinion reproduce this large mass of testi- 
nony, nor even set forth the substance of the evidence of 
the various witnesses. Some of the facts immediately sur- 
rounding the transaction of the murder are as follows: 
The defendant and her husband had for many years 
resided together as husband and wife in the community 
where the crime was committed. They appear to have 
lived happily together. There is much evidence in the 
record to that effect, and none to the contrary. The de- 
fendant had always borne a good character and reputation 
in the community where she lived, and is entitled to the 
presumption of innocence that always arises from a cor- 


246 NEBRASKA REPORTS. [Vou. 72 


Lillle v. State. 


rect and blameless life. She was engaged in dressmaking 
and appears to have been generally active and diligent in 
her undertakings, but there is nothing established show- 
ing avarice or that she was a “greedy, grasping woman.” 
That night as usual they occupied the chamber by them- 
selves. It was not a large room. There was a window 
opening to the east which was not far from the south 
side of the room. The bed was immediately in front of 
this window. The south end of the bed, where their heads 
rested, was about ten inches from the wall in which this 
window was located, while the foot of the bed was at a 
greater distance, undoubtedly about twenty-two inches, 
as disclosed by the evidence. 

Mr. Lillie occupied the side of the bed farthest from the 
Window and there can be no doubt, under the evidence, 
that when his position was first observed after the murder, 
the body was lying upon the back. There is some conflict 
in the evidence as to the exact position of the head, which 
will be again noticed. The defendant occupied the part 
of the bed nearest the window. These details and others 
that will be noticed later, are very important in determin- 
ing two questions: First, Was the fatal shot fired from 
the east side of the bed? Second, If it was fired from 
the east side of the bed, could it have been done by any 
other person than the defendant herself? The bullet en- 
tered Mr. Lillie’s head upon the right side, a little above 
the ear and somewhat further forward than the center of 
the head. Upon this point there is no conflict in the 
evidence. There was a post-mortem examination made by 
several surgeons, and their evidence was taken as to the 
course of the bullet through the head. The bullet passed 
through the brain, struck the skull on the opposite side 
of the head, failed to penetrate it, and was found near 
where it had struck the skull. Verbal descriptions of the 
course of the bullet indicate that the line of its passage 
through the brain was nearly perpendicular with the 
side of the head. A human skull was in evidence which was 
marked by the expert witnesses to indicate the point where 
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the bullet entered the skull of the deceased and also the 
point where the bullet struck the skull on the opposite 
side of the head. The witnesses substantially agreed that 
these marks upon the skull in evidence correctly indicated 
the course of the bullet. From this evidence it appears 
that the line of the bullet’s course was not at a right angle 
with the side of the head, but that the bullet took a down- 
ward and backward course so that the point at which it 
struck the skull on the opposite side of the head was about 
two inches lower and about the same distance farther 
toward the back of the head than the point where the 
bullet entered. In connection with this circumstance, it 
is urged by counsel that when the body of the deceased 
was first observed, after the crime was committed, the 
head was turned to the west so that it rested upon the 
left side of the face; and that therefore the bullet might 
have been fired from the west side of the bed. This wou"? 
agree with the statements of the defendant, who, imme- 
diately after the crime was committed, declared that Mr. 
Lillie was shot by a burglar from the west side of the bed; 
that she was awakened by this shot and saw the burglar 
with a revolver in his hand which was pointed at herself, 
and that the burglar approached her, and, to avoid being 
shot, she threw herself from the bed, so that the second 
shot, which was fired almost at the same time, passed over 
her and through the window before mentioned. 

As to the position of the head of the deceased when first 
observed after the crime was committed, the evidence is 
not entirely satisfactory. Evidence upon this point be 
comes of greater importance because it is established 
beyond controversy by the expert testimony produced upon 
the trial that the effect of such a wound, through that part 
of the brain traversed by this bullet, would be to imme. 
diately take away all power of voluntary motion, so much 
so as to render it impossible that the deceased might have 
changed his position after the fatal shot was fired. 

The defendant’s little girl 12 years of age appears to 
have been the first witness who observed the position of the 
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body. She seems to have gone into the room immediately. 
She says she tried to wake him up; that she took him by 
the ear, that it was his right ear that she took hold of. 
Irom the situation of the bed in the room, and the lo- 
cation of the door through which this child must have 
entered, as well as the location of the body upon the bed, 
she must have gone to the west side of the bed, and if she 
is correct in saying that she took hold of his right ear, 
the head must have been turned to at least a considerable 
degree toward the west. 

Mr. Bert Hall, who appears to have been the next wit- 
ness who saw the body, testified that the face was turned 
distinctly toward the west, and when further questioned 
as to the matter said that it was turned at least eighty 
degrees toward the west. By this he afterwards ex- 
plained that he meant that it was turned at least four- 
fifths, and his evidence fairly construed is that the head 
was lying very nearly flat upon the left side of the face. 
He seems for some reason to have been very much con- 
fused, or, as he said, “nervous,” and stated that he had 
testified a little differently he thought at a former exami- 
nation, but that he was more confused then than he was 
afterwards. 

Dr. Stewart, who first saw the body and afterwards 
changed the position of the head, was not called as a wit- 
ness. The state refused to put him upon the witness 
stand at the request of the defendant. There were other 
witnesses whose evidence tends to show that the head was 
turned but very little, if any, and the face was directly 
toward the ceiling. It docs not appear from the evi- 
dence whether these witnesses saw the body before the 
head had been moved by Dr. Stewart, or not until after- 
wards. There were several features of this evidence which 
rendered it a difficult task for the jury to determine the 
exact fact upon this question. The position of the head, 
when the shot was fired, may have been with the face 
turned somewhat toward the west from an upward po- 
sition. 
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If the jury accepted the evidence of the witness Hall, 
and considered the course of the bullet through the head, 
it would lead to the conclusion that the weapon was held 
in a position directly over the head of the deceased. The 
shot then was fired either from that position, or from a 
position more to the eastward and, if the latter, the person 
who held the weapon must have been at the east of the bed 
at the time. 

Another circumstance is worthy of mention in this con- 
nection. As before noticed the second shot was fired 
through the window. They were, of course, both fired by 
the same person. The bullet passed first through the 
curtain, then the window-pane, then an ordinary wire 
screen. It is beyond question from an inspection of these 
exhibits that the bullet in passing out of the window did 
not take a downward course. The evidence shows that 
the range of the bullet was such that if it had been fired 
from the west side of the bed, it must have passed within 
a few inches of the pillow upon which the head of the de- 
ceased rested. The weapon when the second shot was 
fired must then have been not more than six inches 
higher than Mr. Lillie’s head. There was evidence from 
which the jury might reasonably believe that the weapon 
must have been much nearer the curtain to have powder- 
burned it as this curtain was. The circumstances seem to 
justify the jury in finding that the supposition that Mr. 
Lillie was shot from the west side of the bed was not a 
reasonable one. They are not, however, inconsistent with 
the view that the bullet came from the east. If the jury 
found, as it was not unreasonable to do from this evi- 
dence, that Mr. Lillie’s face was turned but a few degrees 
to the west when he was shot, they must necessarily have 
found that he was shot from the east. We are driven to 
the conclusion that a finding that beyond all reasonable 
doubt Mr. Lillie was shot by some person who was then 
between him and the window in question cannot be held to 
be unsupported by this evidence. If the jury believed 
that this was the case, the conclusion that this defendant. 
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and no other person did the shooting seems also to be 
justified. The space between the bed and the window was 
very narrow. The course of the bullet was downward 
from the top of the head. The person who did the shoot- 
ing must have been at least far enough to the south to 
be between Mr. Lillie’s head and the window. If he had 
shot Mr, Lillie from that position, it would have been im- 
possible that the second bullet. shot at Mrs. Lillie and 
missing her, should have passed out of the window, as she - 
says the bullet so fired did. 

The defendant on the afternoon before the murder stated 
to the girls in the house that she had a large sum of money 
and would go and deposit it in the bank; that she feared 
burglars might break into the house and the money be 
stolen. Also immediately after the murder, she in the 
presence of several persons opened a bureau drawer in 
the room, and thereupon stated that her money was gone, 
and that she had about three hundred dollars in the 
drawer. 

No attempt was made upon the trial to support these 
statements with proof that the defendant was in posses- 
sion of any such sum of money. On the contrary it was 
shown that after making the above statements to the girls 
in the house, she was at the bank and paid a small amount. 
on a note of hers and she made no deposit in the bank. 
This, as her counsel say, was because she did not at that 
time have an account with this particular bank with which 
she made a payment upon her note. The defendant also 
immediately after the murder, in the presence of the same 
witnesses, examined the clothing of Mr. Lillie and declared 
that his pocket-book had been taken and his money was 
gone. There was no proof offered on the trial tending to 
show that any pocket-book or money of Mr. Lillie’s was 
missing after the murder. 

It appears that the defendant, immediately after the 
second shot was fired, after having by her screams alarmed 
some of the girls who were sleeping in bedrooms immedi- 
ately across the narrow hall, went downstairs with all of 
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the girls, who immediately went to a neighbor’s house to 
call assistance, leaving the defendant alone in the house 
with the murdered man. She afterwards stated that she 
found the kitchen door open, the key having been dislodged 
from the lock and lying upon the floor, and that the burg- 
lar after the shooting ran downstairs. The evidence showed 
that this kitchen door was locked when the family retired 
that night, and there was also evidence tending to show 
that the keyhole on the outside of the door was seen the 
next morning to be filled with cobwebs and dirt, indicat- 
ing that the door, if it had been unlocked in the night, was 
unlocked from the inside rather than the outside. 

15. There was no evidence before the jury that the de- 
fendant possessed or had access to a weapon with which 
to commit the crime, and although the house was searched 
after the murder and no such weapon was found, still, in 
yiew of the opportunity that the defendant had for con- 
cealing such weapon, these facts, though entitled to care- 
ful consideration, are not so conclusive as to overthrow the 
evidence of ‘guilt. : 

The duty of determining whether or not a fellow being 
has been guilty of so cold-blooded and unnatural a crime 
imposes a terrible responsibility. A wise provision of our 
law requires the judgment of twelve men upon such ques- 
tions. Every reasonable precaution is required to guard 
against an unjust conviction. It is the duty of the courts 
to see that these are observed. If all of the rights of the 
accused have been protected, if upon the whole evidence 
the minds of reasonable men might differ as to whether 
there is reasonable doubt of guilt, the conclusion of the 
tribunal to which the law commits the responsibility must 
be taken as just. The wisdom of the past tells us that thus 
we have greatest assurance of avoiding the mistaken 
judgments to which the frailties of human reasoning some- 
times lead. We conclude that the law does not require nor 
allow us to interfere with this verdict. 

The judgment of the district court is therefore 


AFFIRMED. 
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FRANK HENRY V. STATE OF NEBRASKA. 
FILep June 30, 1904. No. 13,297. 


Criminal Law: Verpict: Revirw. It is the province of the jury to 
- determine disputed matters of fact in criminal as well as in civil 
cases. The verdict will not be set aside in this court upon pro- 
ceedings in error for want of evidence to support it, unless it is 
clearly wrong, 


Error to the district court for Antelope county: JoHN 
F. Boyp, Jupcr. Affirmed. 


George F. Boyd, for plaintiff in error. 


Frank N. Prout, Attorney General, and Norris Brown, 
contra. 


SEDGWICK, J. 


This defendant, plaintiff in error, was tried in the dis- 
trict court for Antelope county upon thecharge of robbery. 
He has brought the proceedings to this court for review, 
and urges here that the evidence is not sufficient to sup- 
port the verdict which the jury returned against hin. 

At about ten o’clock on the evening of the 21st of March, 
19038, Walter Older was assaulted on the streets in the 
town of Brunswick in Antelope county, and at the point 
of a revolver was compelled to submit to search and rob- 
bery. A smajl amount of money was taken from his 
pockets. He accused this defendant of the crime, and 
upon the trial testified that he had known the defendant, 
who was a resident of the same town, for eight or ten vears. 
He testified that he saw the defendant on the street, and 
that the defendant then and there commited the robbery, 
giving the circumstances in detail. The evidence is con- 
sistent, and, if it is believed, establishes the guilt of the 
defendant as charged in the information. 

The witness described the general appearance of the 
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defendant, and stated, among other things, that. the de- 
fendant wore a common cap, and had a red handkerchief 
tied around the lower part of his face with the cap brought 
well down to his eyes, so that the witness could sce that 
part of his face between the handkerchief and the cap. 
The witness was cross-examined in detail as to the ap- 
pearance of the defendant at the time of the robbery, but 
he was not asked upon what he relied in identifying the 
defendant; and although it appeared that they were very 
close together, and the defendant spoke to him several 
times, the witness did not testify whether or not he 
recognized the defendant’s voice. The witness had a 
lantern which furnished a strong light until it was ex- 
tinguished by the defendant’s orders. He positively 
identified the defendant, and there was nothing in his 
cross-examination making it necessary to believe that he 
was mistaken in this identification. 

The defendant attempted to prove an alibi. Three wit- 
nesses testified that at the time the robbery took place, he 
was present while two of them were engaged in a game of 
billiards; but this evidence was contradicted by several 
apparently reliable witnesses who were at the billiard 
room at the time, and positively testified that the defend- 
ant was not there. The defendant testified in his own 
behalf and denied al] connection with the crime, and cor- 
roborated the witnesses in support of his alibi. It was 
shown by undoubted evidence that the defendant on his 
preliminary examination testified that he had no revolver 
in his possession on the evening of the robbery; whereas 
it was proved on the trial, and admitted by the defendant, 
that he had two revolvers in his possession at that time. 
He was shown to have misstated other material matters. If 
this impeaching evidence was believed by the jury they 
would have been justified for that reason in rejecting his 
evidence so far as it was not corroborated by other proofs. 
It is the province of the jury to determine disputed mat- 
ters of fact, and the evidence in this case is sufficient to 

support their verdict. 
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No other reason for reversing the judgment being urged, 
and no substantial error appearing in the record, the judg- 
ment of the district court is 

AFFIRMBD. 


CHARLES STOCK vV. MELCHOIR L. LUEBBEN. 
Firm June 30, 1904. No. 13,747. 


Bill of Exceptions. The trial court has no authority to extend the 
time for preparing and serving a bill of exceptions more than 80 
days from the adjournment of the term at which the cause was 
tried, motion for new trial overruled and judgment entered. A 
bill allowed in violation of this provision of the statute will be 
quashed upon motion duly made in this court. 


Error to the district court for Clay county: Georce W. 
STuBss, JuDGH. Motion to quash bill of exceptions sus- 
tained. 


Tibbets Brothers & Morey, for plaintiff in error. 
Thomas H. Matters, contra. 


SEDGWICK, J. 


This motion to quash the bill of exceptions is based upon 
the fact that the bill was not presented to opposing 
counsel within 80 days from the final adjournment of the 
term of court at which the case was tried. There was 
quite a satisfactory showing of diligence on the part of 
the attorneys who procured the bill to be settled and al- 
lowed. This evidence shows that it was solely the fault 
of the court reporter, and the question is whether, under 
such circumstances, the delay beyond the 80 days in pre 
senting the bill to opposing counsel is fatal to the settle- 
ment of the bill. It was held that such delay is not fatal 
in State v. Gaslin, 32 Neb. 291, and in Richards v. State, 
22 Neb. 145, but in Horbach v. City of Omaha, 49 Neb. 851, 
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the case of Richards v. State is reviewed fully and over- 
ruled upon this point, and the rule declared to be that the 
statute is mandatory, and that no bill of exceptions can be 
settled and allowed by the trial court that has not been 
presented to the opposing counsel within the 80 days. 
This ruling is followed in Mathews v. Mulford, 58 Neb. 
252, and it is there stated that the remedy, when the de- 
lay has been caused by the neglect of the reporter in 
making the transcript, is by application for a new trial. 
Following these later cases, which seem to be well 
reasoned, this motion must be sustained. This places 
great responsibility upon the official reporters of the trial 
courts. It will rarely, if ever, happen that 80 days will be 
too short for the performance of this duty, if the impor- 
tance of the matter is duly appreciated. Inefficient and 
negligent reporters should not be tolerated. The delay 
and expense of another trial, made necessary solely by the 
inefficiency of a court reporter, are serious matters. 


MOTION SUSTAINED. 


THOMAS B. STOCKER, APPELLANT, v. NEMAHA COUNTY 
PT AL., APPELLEES, 


Firep Junz 30, 1904. No. 13,285. 


1. Appeal: Revtzew. Where, on appeal from a judgment of the district 
court in a suit in equity, it is found that the evidence fully sus- 
tains the findings and judgment of the trial court, such findings 
will not be disturbed, but will be adopted by the court of review. 


2. Highways: Damacrs. Where one files a claim for damages caused 
by the location of a public road, and accepts the allowance made 
him by the county board, he cannot thereafter maintain an 
action against the county for damages caused by opening such 
road, unless the same be negligently and unskillfully constructed 
and maintained. 


3. Res Judicata. Where a plaintiff in an action for damages alleges 
facts, proof of which would entitle him to recover, and there is 
@ verdict and judgment against him, it will be conclusively pre- 
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sumed that each of the facts so averred was determined against 
him, and he cannot thereafter maintain an action for equitable 
Telief against the same defendant based on the same facts. 


APPEAL from the district court for Nemaha county: 
JOHN S. STULL, JUDGE. Ajfirmed. 


S. P. Davidson and G. W. Cornell, for appellant. 


E. B. Quackenbush and Kelligar & Ferneau, contra. 


BARNES, J. 


Thomas B. Stocker commenced this action in the district 
court to restrain the county of Nemaha, its board of com- 
missioners and one Charles D. Nixon from keeping open 
a certain ditch running along the west side of a highway 
situated in that county known as the Half Breed road; 
to obtain a mandatory injunction requiring defendants to 
fill up and obliterate certain ditches, and to recover 
damages to his farm lands lying along the east side of 
said road alleged to have been sustained by him by sur- 
face water thrown upon his said land by reason of the 
careless, negligent and unskillful construction of said 
highway and ditches. A trial to the court resulted in a 
general finding and judgment for the defendants from 
which plaintiff has appealed. The pleadings are too volu- 
minous to be set forth in this opinion. It is sufficient to 
say that the petition states facts which, if true, would con- 
stitute a cause of action against the county, and in addi- 
tion thereto it charges the defendant Nixon with having 
cut a ditch from a lake or lagoon situated on his own land 
to and into the ditch, on the west side of the Half Breed 
road, thus augmenting the flow of water onto the plain- 
tiff’s land to his irreparable damage and injury. Nixon’s 
defense is in substance a general denial; while the county 
not only denied the allegations of the petition, but also set 
up in its answer and relied on: First, an estoppel by con- 
duct; and second, the defense of res judicata, or estoppel 
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by record and judgment. The replies in effect are general 
denials. 

Under the present law, and the rule announced in 
Faulkner v. Simms, 68 Neb. 299, the appeal requires us to 
go over all of the evidence and reach our own conclusions 
thereon. A careful examination of the record and bill of 
exceptions discloses the following undisputed. facts: The 
land southwest of plaintiff’s premises slopes generally 
downward in a northeasterly direction toward the 
Nemaha river bottom where plaintiff’s land is situated. 
The Half Breed road, commencing on the Auburn and 
Brownville road which runs east and west on the north 
line of section 22, a little east of the middle of the north- 
east quarter of that section, runs in a southeasterly 
direction, for the distance of something over 2 miles, pass- 
ing the plaintiff’s land and forming its western or rather 
its southwestern boundary. This road also intersects an- 
other road or highway, called the Wheeler road, which 
runs due north and south on the section line between 
sections 22 and 23, township 5, north of range 14 east, at 
a point about 60 rods south of the Brownville road. The 
Missouri Pacific railroad is constructed about 40 rods 
west of the Half Breed road, and runs nearly parallel 
thereto. A considerable part of the east half of section 22, 
and all of section 23, in which plaintiff’s land is situated, 
is low, level bottom land, lying in the valley of the Nemaha 
river which runs in a southeasterly direction half or three- 
quarters of a mile east of the highway in question for 
some 10 or 15 miles, where it empties into the Missouri 
river. The railroad company has made several openings 
or culverts through its embankment for the purpose of 
allowing the surface water, which falls on the sloping land 
west of its line of road, to drain off onto the river bottom. 
Commencing in the year 1898 or 1899, and continuing 
from time to time until 1900 or 1901, the Half Breed road 
was established, constructed and opened for public travel, 
the plaintiff being one of the petitioners therefor. It ap- 
pears that all of the water which plaintiff alleges causes 

20 


258 NEBRASKA REPORTS. [VoL 72 
Stocker v. Nemaha County. 


the damage to his land is surface water; that which falls 
on the slopes to the west and southwest of the railroad 
track and highway in question. This water it is claimed 
is accumulated in the ditch made by the county in the con- 
struction of the public road, and is carried to a point west 
of the plaintiff’s land, turned through a culvert in the 
highway, and allowed to spread out, over and upon his cul- 
tivated field. It further appears that some of the surface 
water, after it runs into the ditch on the west side of the 
Wheeler road, flows north to the Half Breed road and 
from there runs southeast in the ditch, which it is claimed 
is situated on the west side of that road, until it reaches the 
culvert above mentioned. It further appears that in order 
- to facilitate the flow of the surface water from his land, 
the defendant Nixon has dug a small ditch about 26 rods 
long, in a northeasterly direction across the point of land 
situated between the two roads, and thus shortened the 
flow of the water, perhaps a third of a mile. There is no 
evidence showing, or tending to show, that the last named. 
ditch drains any lake or spring or watercourse into the 
ditch on the Half Breed road; but, on the contrary, it 
simply carries off surface water caused by rains or melting 
snow from the lands to the west and southwest of the 
Wheeler road. 

All of the other questions in this case are sharply con- 
tested, and the evidence relating to them is more or less 
conflicting. 

The plaintiff claims that the Half Breed road is: im- 
properly and negligently constructed; that for that reason, 
and by the maintenance of a ditch on the west side thereof, 
the county has gathered up the surface water from the 
lands above described, and conducted it in a body through 
said ditch and thrown it upon his cultivated lands lying 
just east of the culvert above-mentioned, which is desig- 
nated in the record as culvert “B”; that if it were not for 
these wrongful acts on the part of the county, and the 
digging of the Nixon ditch, all of the water which flows 
onto his land would drain off to the east and north without 
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reaching his premises at all; while it is claimed on the part 
of the defendants that before the construction of the roads 
and ditches, before the Missouri Pacific railroad was built, 
and while the land in that vicinity was in a state of nature, 
unsettled and unimproved, the water complained of flowed 
by a slightly different route onto the plaintiff’s land and 
rendered it unfit for cultivation in the same places and 
to a like extent as at the present time. 

In order to maintain the issues on his part, the plaintifi 
employed a civil engineer, who surveyed the land in sec- 
tions 22 and 238, including his farm situated in the last 
named section, and made a map or plat thereof with fig- 
ures showing its contour. The defendants also employed 
a like expert, who performed the same services for them. 
These persons were called as witnesses, and, in addition 
to their oral evidence, presented their maps and figures 
to the court, in explana’ion of their testimony. Their 
statements differed but little; both testified that the lowest 
point on any of the lands in question, or in that immediate 
vicinity, is on the plaintiff’s land, where he claims his 
crops have been destroyed; that from that point there is 
a gradual and almost imperceptible fall to the south and 
east into the Nemaha river. The engineer, called for the 
plaintiff, stated that the surface water, were it not for 
the road, ditches and culvert, would not reach the place 
where the damages are alleged to have been sustained; 
that a part of it would run off toward the north and east, 
and the balance would drain onto the plaixtiff’s land some 
70 rods east of where it now flows. The surveyor called 
for the defendants testified that, were it not for the im- 
provements complained of, all of the water, except in times 
of general overflows, would follow much the same course it 
does now; that some of it would pass around the point of 
the slight ridge west and north of the northwest corner 
of plaintiff’s land, a little to the east of its present course, 
and finally reach the low ground immediately east of cul- 
vert “B,” while the rest of it would flow onto his premises 
at another point about 70 rods east of his northwest cor- 
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ner, thus rendering two places wet and unfit for cultiva- 
tion instead of one. A great number of non-expert wit- 
hesses were called and testified. Many of them were old 
Settlers; some coming to the country as early as the year 
1856; they were familiar with the situation of the plain- 
tiff’s land and the surrounding country, and had observed 
the course of the water complained of both before and 
after the roads and ditches were constructed; these wit- 
nesses testified that in early times the water ran in much 
the same course and direction as it does now; that the 
identical spot claimed to have been rendered unfit for 
cultivation was even then a low, wet, boggy piece of land; 
that when it was broken up it was so wet that the water 
ran in the furrows. It also appears that the water which 
falls on the land lying to the west and southwest of cul- 
vert “B” flows through certain openings or waterways in 
the track of the Missouri Pacific railroad into the wet 
place east of that culvert, and did so before the Half Breed 
road was constructed, that the ground there was so wet 
when the road was graded that it could not be worked 
with a road machine and could hardly be moved even with 
a common scraper. Of course the witnesses do not all 
agree on these matters, but the great weight and prepon- 
derance of the evidence establishes the foregoing facts. 
There is no evidence in the record showing that the road 
was improperly or negligently constructed, except the 
statements of two or three witnesses who testify that cul- 
vert “B” is not in the proper place; that it should have 
been located about a half mile farther north and near the 
Nixon ditch, while the rest of the witnesses, including 
one of the engineers, stated that it is at the lowest spot 
on the road and the only proper place for its location. 
Many of the witnesses on both sides testified that the 
maintenance of the Half Breed road, which was made 
simply by plowing furrows on each side, and scraping the 
dirt therefrom into the center of the highway, does not 
cause any more water to flow onto the plaintiff’s land 
than flowed there before its construction. So we are con- 
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strained to hold that the evidence amply sustains the 
general finding of the trial court. Indeed, we do not see 
how he could have found otherwise. 

The evidence, so far as it relates to the acts of de- 
fendant Nixon, does not support the allegations of plain- 
tiff’s petition. It appears that Nixon’s tenant at one time 
opened a small ditch from the lake or lagoon through 
which the water flowed as far as the land in question; 
that when plaintiff spoke to him about it he filled it up, 
and it has ever since remained in that condition; that the 
ditch which he dug from the Wheeler road across the point 
of land to the Half Breed road, does not increase the flow 
of water onto the plaintiff’s premises. Therefore, the casc 
as to Nixon was rightly dismissed. ; 

It would hardly seem necessary for us to consider the 
defenses of estoppel and res judicata pleaded by the de- 
fendant county. However, we will dispose of these mat- 
ters lest we be charged with overlooking them. 

It is established beyond question that plaintiff, with 
others, petitioned for the location of that part of the Half 
Breed road which bounds his premises on the southwest; 
that he presented his claim for the damage which he be- 
lieved would accrue to him by reason of the location and 
construction of the road, to the board of county commis- 
sioners of Nemaha county; that the compensation 
claimed was allowed, and he accepted and receipted for its 
payment. Ordinarily this would estop him from claim- 
ing any further damages by reason of the location of the ~ 
road. It is claimed, however, that the compensation al- 
lowed him only included and embraced such damages as 
he would sustain by the proper construction and main- 
tenance of the road; that if the road should be improperly 
constructed and should be maintained in such a manner 
as to flood his land with surface water and thus render it 
unfit for cultivation, he would still have the right to re- 
cover the damages caused thereby. This claim appears 
to be well founded. We think the courts generally have 
adopted this rule. But in this case the court found that 
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the county had not been guilty of any negligence in the 
construction and maintenance of the road, and therefore 
the plaintiff cannot recover. 

Again, the record discloses that on the 28th day of 
November, 1800, plaintiff filed a claim for damages, which 
he alleged he had sustained during the years 1899 and 
1900 by reason of the facts pleaded as the basis of this 
action, with the board of commissioners of the defendant 
county; that his claim was disallowed; that he appealed 
from the order of the board to the district court of said 
county where he filed a petition reciting the same facts on 
which he hases this action. In fact the petitions are al- 
most identical with the exception of the prayer; that by 
a supplemental petition he sought to recover the damages 
sued for in this action. It is claimed, however, that this 
latter demand was withdrawn by leave of the court and 
was not litigated in that action. Issues were joined by 
pleadings almost identical with those filed in this action, 
and a jury trial was had which resulted in a verdict and 
judgment for the defendant county. So, even if it be con- 
ceded that the question of plaintiff’s damages for the year 
1901 was withdrawn from the consideration of the jury, 
yet that action was between the same parties,was based on 
identically the same facts, and presented the same issues 
that are joined in the case at bar. In that action it was 
found and adjudged that the road in question was prop- 
erly constructed and maintained; that the county had not 
collected surface water in a body, and caused it, by ditches 
along the Half Breed road, to flow onto the plaintiff’s land 
to his damage. Therefore, the questions of fact, on which 
he seeks to obtain equitable relief in this suit, have been 
settled and decided against him in a proper form of action 
by a court of competent jurisdiction. Where the same 
facts relied on for a recovery have been pleaded by the 
plaintiff in a former action, and in which proof of those 
facts would have resulted in a determination in his favor, 
the verdict and judgment in that suit having been against 
him, the record conclusively establishes an adjudication 
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of the issues in the subsequent action, and is a complete 
bar to a recovery therein. Slater v. Skirving, 51 Neb. 108. 
For the foregoing reasons, the judgment of the district 


court is right and is therefore 
AFFIRMED. 


FRANK DONNER V. STATE OF NEBRASIXA. 
Frep June 30, 1904. No. 13,436. 


1. Larceny: Evipencr. A record kept by a stock yards company of 
the receipt, handling and disposition of car or train loads of 
stock, copied from a book or tab of original entries and from 
hearing another read the railroad company’s waybills, is not 
competent evidence in a criminal case for the purpose of tracing 
cattle, alleged to have been stolen, to the possession of the ac- 
cused. 


2. Witness: Instruction. The law makes a defendant in a criminal 
trial a competent witness in his own behalf, and the court should 
in no manner disparage his evidence. Therefore, an instruction, 
otherwise correctly stating the rules by which the jury should 
determine the weight to be given to the evidence of the accused, 
and which concludes with the words, “You are not required to 
receive blindly the testimony of such accused person as true, but 
you are to consider whether it is true and made in good faith, 
or only for the purpose of avoiding conviction,” is prejudicial 
to the defendant’s rights. 


Error to the district court for Antelope county: JOHN 
F. Boyp, Jupen, Reversed. 


Jackson & Williams and Brome & Burnett, for plaintiff 
in error. 


Frank N. Prout, Attorney General, and Norris Brown, 
contra. 


BARNES, J. 


Frank Donner was charged, in the district court for 
Antelope county, with the larceny of two steers, the prop- 
erty of one John Thompson, A trial resulted in his con- 


264 NEBRASKA REPORTS. [Vou. 72 


Donner y. State. 


viction, and he was sentenced to the penitentiary for the 
term of four years. On error proceedings the judgment 
was reversed and the cause remanded for a new trial. He 
was again tried, found guilty and sentenced to the peni- 
tentiary for a term of six years. From that judgment he 
brings error, and the case is now before us for the second 
time. 

It appears that the steers described in the information 
were kept in the pasture of one Henry Wilson, situated in 
said county, and were seen there up to a short time before 
July 17, 1902, the date at which it was alleged they 
were stolen. Jt was shown that the plaintiff had a car 
load of stock in his possession on the 16th day of July, 
1902, in the stock yards of the I‘remont, Elkhorn & Mis- 
souri Valley railway company, at Oakdale, in Antelope 
county, Nebraska, and on that day shipped the cattle, con- 
signed by the Antelope county bank, to the commission 
firm of Shelley, Rogers & Company, at South Omaha. It 
further appears that on the morning of the 17th day of 
July, 1902, a car load of stock was received by the South 
Omaha Stock Yards Company, which it is claimed was de- 
livered to Shelley, Rogers & Company, and sold by that 
firm and accounted for to the Antelope County Bank. The 
testimony discloses that one of the steers in question was 
shortly afterwards found in the stock yards of Shelley, 
Rogers & Company; that it was purchased from them and 
shipped back to Antelope county. There was no direct 
testimony that the stolen cattle were in the plaintiff’s pos- 
session in the stock yards at Oakdale with the cattle which 
made up his car load of stock shipment from that place 
to South Omaha, and in order to trace the stolen property 
it was necessary for the state to show that the identical 
shipment of cattle made by the plaintiff from Oakdale to 
South Omaha, after having been received by the stock 
yards company, was turned over to Shelley, Rogers & 
Company, and that the steer described in the information 
and found in the yards of the last named company was 
contained in said shipment. In this manner the state 
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sought to show that the stolen property had been in the 
possession of the plaintiff. In order to make this proof 
the state introduced in evidence a book said to have been 
kept by the Omaha Stock Yards Company, which is re- 
ferred to in the bill of exceptions as exhibit “D.” The 
introduction of this evidence was objected to as incompe- 
tent, immaterial, hearsay, and because the proper founda- 
tion had not been laid. The objection was overruled in 
so far as it related to page 2 of the book offered, and the 
same was received and read in evidence over the plain- 
tiff’s objections. This is assigned as one of the grounds 
of error. It appears that one William R. Thompson iden- 
tified exhibit “D” and testified that he made it up from 
a tab that he used in the yards at the time the train con- 
taining the car load of cattle in question was backed into 
the chutes at the South Omaha Stock Yards, and from 
hearing another person read the way-bills. His cross- 
examination discloses the following facts in relation to 
this book. : 

Q. Mr. Thompson, the only entry that you made out at 
the time this car was backed into the chutes was the 
figures in the line under the words “car number”? A. Yes, 
sir. Q. That was the only entry you made in this book at 
the time you was out in the yards—at the time the cars 
were backed in? A. I copied this off of my tab. Q. You 
made no entries in this book at the time you were out in 
the yards? A. No, sir. Q. This book that you have here 
is a book that is made up afterwards? A. Yes, sir. Q. 
After these entries are put onto a book which you use in 
the actual work of checking they are afterwards trans- 
ferred to this book? A. Yes, sir. 

Thereupon counsel moved the court to strike out the en- 
tries on page 2 of exhibit “D” because they were hearsay, 
incompetent and immaterial, not the best evidence, 
and because no proper foundation had been laid suf- 
ficient to authorize the book to be received in evi- 
dence. The court overruled the motion, and the defend- 
ant excepted. This was the only way by which 
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the state attempted to trace the car load of cattle 
from the railroad company into the hands of the 
the stock yards company, and from that company to the 
consignee. It thus appears that the evidence in question 
was very material, and without it the stolen cattle were 
not traced into the possession of the plaintiff. It is there- 
fore necessary for us to determine whether the court erred 
in receiving the book exhibit “D” in evidence. This book 
was not a book of accounts; neither was it a book of 
original entries, nor the original record of the transaction 
relating to the car load of stock sought to be traced from 
the possession of the plaintiff into the hands of Shelley, 
Rogers & Company. It appears from the evidence of the 
man who says that he made the entries that as to the 
record of the receipt of the car and its number, there was 
better evidence than the book. He testifies that the origi- 
nal entry or record was made on another book or tab, 
which he had in his possession in the stock yards at the 
time the stock was checked in. It further appears that 
he did not make the other entrics in the book from his 
own examination or knowledge, but from hearing another 
person read the way-bills of the railroad company. He 
nowhere testifies that he ever compared the entries so made 
with the way-bills themselves, or with his book or tab of 
original entries, and strange to say he was not asked as 
to whether or not the entries contained in exhibit “D” 
were correct. So it clearly appears that no proper founda- 
tion was laid for the introduction of this evidence. Origi- 
nal books of account or letters cannot be admitted in evi- 
dence until the proper foundation has been laid. Norberg 
v. Plummer, 58 Neb. 410. In the case of Holland v. Com- 
mercial Bank, 22 Neb. 571, it was held error, and a new 
trial was granted on account of the introduction of books 
of account made by and in the handwriting of a clerk, who 
was neither called nor subpcenaed to verify the entries 
therein, nor was his absence accounted for. Books of 
account are receivable in evidence only when verified in 
the manner provided by section 346 of the code. Gilbert 
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-v. Merriam, 26 Neb. 194; Pollard v. Turner, 22 Neb. 366; 


Atkins v. Secley, 54 Neb. 688. ‘The book in question does 
not even purport to be a book of accounts. The most that 
can be said for it is that it is a record of car loads of stock 
received by the stock yards company, and it would seem 
that, being in the nature of a memorandum, even with the 
proper foundation laid, it could only be used by the wit- 
ness who made it for the purpose of refreshing his recol- 
lection. This same book was offered and received in evi- 
dence on the former trial of this case. On that trial no 
evidence was introduced to show who made the entries 
therein, when they were made, or under what cireum- 
stances. J*or these reasons its admission was held error. 
It is apparent, from an examination of the record herein, 
that the state attempted to supply such omission on the 
second trial. In doing so it was disclosed that the book 
was not one of original entries, and was therefore not the 
best evidence. The failure to produce the original entries, 
or in other words the best evidence, was not explained, 
and the witness who copied such original entries into the 
book in question did not even testify that they were cor- 
rect. So it is clear that the admission of this evidence 
was reversible error. 

Plaintiff further complains of certain instructions given 
by the court on his own motion. It is said that although 
it was not reversible error to give either of the instructions 
numbered 8 and 9, yet the giving of both of them grouped 
together was prejudicial to the plaintiff. Both of these 
instructions define and explain a reasonable doubt. It is 
apparent that either one of them would have been suffi- 
cient, and that one is practically a repetition of the other. 
We have held, in several cases, that it is not reversible 
error to repeat an instruction unless it appears that such 
repetition might operate to the prejudice of the accused. 
Yet, we are frank to say that we are unable to commend 
such a course. 

It is furt’ er contended that the court erred in giving in- 
struction No. 10, on his own motion. This instruction 
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concludes with the words: “You are not required to re- 
ceive blindly the testimony of such accused person as true, 
but you are to consider whether it is true and made in 
good faith, or only for the purpose of avoiding convic- 
tion.” It is urged that it was reversible error for the 
court to thus suggest to the jury that the testimony of 
the defendant may have been given for the purpose of 
avoiding a conviction; and that this suggestion was cal- 
culated to disparage the testimony of the accused. The 
case of Clark v. State, 32 Neb. 246, is cited in support of 
this contention. In that case it was held that, “where a 
person on trial for a crime testifies in his own behalf, the 
court may instruct the jury that in weighing his testimony 
they may consider his interest in the result of the suit. 
The court, however, cannot, by repeating its statement in 
that regard, give it undue weight or say aught calculated 
to disparage the testimony of the accused.” The state, to 
support the instruction, cites the case of Carleton v. State, 
43. Neb. 873, where the trial court charged the jury as 
follows: “The jury are instructed that they have no right 
to disregard the testimony of the defendant on the ground 
alone that he is a defendant and stands charged with the 
commission of a crime; nor are the jury required to blindly 
receive the testimony of the defendant as true, but the jury 
are to fully and fairly consider whether it is true and made 
in good faith, and for this purpose the jury have a right to 
consider the interest of the defendant in this prosecution. 
The law presumes the defendant to be innocent until he is 
proved guilty by the evidence beyond a reasonable doubt, 
and the law allows him to testify in his own behalf, and 
the jury should fairly and impartially consider his testi- 
mony together with all the other evidence in the case, 
and if from all the evidence, the facts and circumstances 
proved, the jury have any reasonable doubt of the guilt 
of the defendant as charged in the information, then the 
jury should give the defendant the benefit of the doubt and 
acquit him.” The court after much discussion, in which 
it was said that “true” and “made in good faith” were 
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synonymous terms, reluctantly approved of the foregoing 
instruction; but it will be observed that the instruction 
complained of, in this case, is much broader in its terms, 
coes farther and is more prejudicial to the accused than 
the cne above quoted. In that instruction it was not sug- 
gested that the testimony of the accused might have been 
given in bad faith, and for the purpose of avoiding a con- 
viction, while this one goes to that extreme length. We 
are unwilling to go any further in approving instructions 
of this kind than the rule announced in the Carleton case. 
No case has been called to our attention, and we have not 
been able to find one which seems to justify us in so doing. 
Indeed common experience teaches us that juries are 
prone to view the evidence of one who is on trial for a 
criminal offense with suspicion, and the court should not, 
by his conduct or instructions, in any manner disparage 
the evidence of the accused. 

It is further contended that the court erred in receiy- 
ing the testimony of the state’s witnesses by which it was 
sought to prove confessions of guilt on the part of the 
plaintiff in error. It is unnecessary to determine this 
question, for the reason that the judgment must be re- 
versed and a new trial granted on account of the matters 
hereinbefore considered. It may not be amiss, however, 
to say that it is the duty of the state when offering wit- 
nesses to prove the confessions or admissions of a person 
charged with crime, to fully qualify its witnesses by show- 
ing that such confessions or admissions were made yvolun- 
tarily, in such a manner and under such circumstances as 
to make them competent evidence: that it is no part of the 
duty of the accused or his counsel to supply the element 
of competency by a cross-examination of the witnesses or 
otherwise. 

Tor the foregoing reasons, we hold that the court erred 
in the admission of exhibit “D” in evidence, and in giving 
instruction numbered 10 to the jury on his own motion. 
The judgment of the district court is therefore reversed, 
and the cause is remanded for a new trial. . 

. ’ REVERSED. 
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Otis A. WILLIAMS v. DANIEL B. DAUGHETEE, APPELLER, C. 
F. SMITH, APPELLANT. 


Firep June 30, 1904. No. 18,507. 


Action: TitLz To Lanp: Proor. In an action to try title to land against 
one in possession, when the issues are substantially the same as 
in the ordinary action of ejectment, the plaintiff must recover, 
if at all, upon the strength of his own title, and not because of 
the weakness of that of his adversary. 


AppPrpaAL from the district court for Antelope county: 
JOHN F. Boyd, JupGe. Affirmed. 


Jackson & Williams, for appellant. 
EH. D. Kilbourne, contra. 


AMES, C. 


This action was begun by Williams against the un- 
known heirs and devisees of one Robert Howell, and 
Daughetee and Smith, to foreclose a tax lien. The record 
title was in Howell, and Daughetee was in possession 
claiming title. There was no resistance to the tax lien and 
a decree of foreclosure thereof was rendered as prayed, 
but issues were made up on a cross-petition and answer 
between Daughetee and Smith, the latter claiming to have 
acquired the title of Howell by an executor’s deed. The 
issues between. the parties were thus substantially the 
same as they would have been in an action of ejectment, 
by Smith, as plaintiff, to recover title and possession. 

It is elementary that in such an action the plaintiff 
must recover, if at all, on the strength of his own title, and 
not because of the weakness of that of his adversary. 
Smith traced his title from the United States to one Henry 
Brown. Then follows a deed properly executed by Biown, 
but naming no grantee, and an instrument in the form of 
a deed to Smith, as grantee, executed by one Robert H. 
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Morey, who describes himself as executor of the last will 
and testament of Robert Howell, late of Tioga county, 
New York, deceased; but there is no proof of the death of 
Howell, nor exemplification of a probate of his will either 
in New York or in Nebraska, and nothing therefore to 
establish that Smith has any title or interest in the land, 
and nothing entitling him to ask the court to inquire into 
the rightfulness of the possession of his adversary. 

The district court rendered a judgment quieting title 
in Daughetee as against Smith, and the latter appealed. 
It is recommended that the judgment be affirmed. 


LETTon and OLDHAM, CC., concur. 


By the Court: [or the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be 

AFFIRMED. 


MARLIN C. YOUNG, APPELLEE, V. SARAH C. FIGG ET AL., 
APPELLANTS. 
Fiten June 30, 1904. No. 13,579, 


Action: VENpor’s Lien: DEFEeNse. To an action by a vendor against a 
yendee of real estate in undisputed possession of the premises, 
to enforce a lien upon the lands for an unpaid residue of the 
purchase price, want of title in the vendor at the time of the 
sale or afterwards is no defense. 


AppEaAL from the district court for Sarpy county: 
Georce A. Day, JupGE. Affirmed. 


George A. Magney, Hlmer 8. Nickerson and Wright 
& Stout, for appellants. 


Anthony E. Langdon, contra. 


AMES, C. 


This is an action in equity by a vendor in an executory 
contract for the sale of real estate to charge an unpaid 
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residue of the purchase price as a lien upon the land 
and obtain a decree of foreclosure and sale for its satis- 
faction in like manner as in case of a mortgage. The mak- 
ing of the contract itself is put in issue, but the findings 
of the district court, upon what we think is sufficient evi- 
dence, establish its existence and the possession of the 
defendant under it. 

It is first contended that the vendor was not at the time 
the contract was made, and is not now, the owner of the 
legal title to the lands in question but that it belongs to 
a third person. The doctrine was established in this 
state so long ago as Scott rv. T'wiss, 4 Neb. 133, and, so far 
as we know, has never since been questioned, that this fact, 
if it exists, cannot be availed of by a vendee in undisturbed 
possession as a defense to an action to enforce a lien for 
the purchase price upon the Jand. 

Secondly it is objected that the land lies outside of the 
territorial limits of Sarpy county and that therefore the 
district court for that county had no jurisdiction of the 
action. A careful examination of the evidence upon this 
point convinces us that it is not in substantial conflict, and 
that it abundantly supports the finding of the trial court 
in that regard, which is as follows: 

“The court further finds that after the original gov- 
ernment survey of Iowa and Nebraska the Missouri river 
slowly and gradually receded from the southerly meander 
line of Bellevue Island toward the south and southeast 
and that about the year 1881 that portion of the Missouri 
river running west of Bellevue Island abandoned its 
course also running east of the island. That during the 
years from the time of the government survey of Nebraska 
of 1856 down to the present time the lands in question 
were added slowly and gradually and imperceptibly on the 
southerly portion of Bellevue Island by the slow, imper- 
ceptible and gradual deposit of alluvium and accretions 
to said island and to the state of Nebraska.” 

The boundary line of the state at the place mentioned is 
also the eastern boundary of Sarpy county, so that the 


Vou. 72] JANUARY TERM, 1904. 278 


Penn v. Trompen. 


contention of the defendants that the land lies between 
that boundary and the Iowa state line is disposed of under 
this finding by section 2, article I, chapter 18 of the 
Compiled Statutes (Annotated Statutes, 4420), which 
reads as follows: 

“In all cases where any organized county lies adjacent 
to any boundary line of this state, and it shall appear that 
any island, territory or tract of land lies between such 
county and the state boundary, and is not included within 
the defined boundary of any organized county, and is not a 
nnilitary reservation of the United States, such unincluded 
island, territory or tract of land shall attach to and be 
a part of such adjacent county for all purposes, until 
otherwise provided by law.” 

If this provision of the statute were not applicable, the 
jurisdiction of the court, at all events, would be unques- 
tionable under the provisions of section 146 (Annotated 
Statutes, 4495) of the same article. 

The district court found generally and specially for 
the plaintiff and entered ‘a judgment as preyed: The de- 
fendants appealed. 

It is recommended that the judgment be affirmed. 


LeErron and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be 

AFFIRMED. 


HANNAH PENN V. JOHN J. TROMPEN, SHERIFF, ET AL. 
Firep June 30, 1904. No. 13,376. 

1. Trial: Preapines. Action of the trial court in making up the issues 
examined, and held not prejudicial. 

2. Fraudulent Conveyances. Transactions between near relatives 
which have the effect of hindering, delaying and defeating cred- 
itors, should be carefully scrutinized. 

3. Instructions of the trial court examined and approved. 

21 : 
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Error to the district court for Lancaster county: 
LINCOLN Frost, Jupen. Affirmed. 


Billingsley & Greene, for plaintiff in error. 
John 8. Bishop and A. 8. Tibbets, contra. 


OLDHAM, CO. 


This is an action in replevin for the recovery of a corn 
sheller and the undivided half interest in a crop of grow- 
ing corn and five horses. The suit was prosecuted by 
the plaintiff against John J. Trompen, sheriff of Lancas- 
ter county, and Charles Anderson and others, as defend- 
ants. Plaintiff claimed a special interest in the property 
replevied under two chattel mortgages, one executed by 
her son, Harwood Penn, and the other by her daughter-in- 
law, Stanza J. Penn. The sheriff claimed possession un- 
der an execution issued on a judgment of the county court 
against Harwood Penn and others; defendant Anderson 
claimed a special property in the five head of horses in con- 
troversy on a chattel mortgage executed by Harwood Penn, 
prior to the rendition of the judgment and prior to either 
of the mortgages executed to plaintiff. The only ques- 
tion involved in the controversy between plaintiff and the 
sheriff was as to the bona fides of plaintiff’s mortgages. 
The question of the bona fides and priority of the mort- 
gages of defendant Anderson was clearly and unequivo- 
cally established and the court properly directed a verdict 
in his favor, finding him entitled to a special property in 
the horses for the amount due on his note and mortgage. 
As between plaintiff and the sheriff the question of the 
good faith of plaintiff’s mortgages was submitted to a 
jury; a verdict was rendered in favor of the defendant 
sheriff for possession of the corn sheller and the corn, and 
plaintiff brings error to this court. : 

This case was continued for a long time in the district 
court for Lancaster county before reaching this tribunal, 
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and many things are charged in connection with the prep- 
aration of the record in the cause below, which we can 
but hope are to be attributed to over-zeal of certain of 
counsel engaged in the trial of the cause, rather than to 
a deliberate attempt to mutilate and falsify the record. 
Be this as it may, the record first presented to this court 
was corrected by an additional transcript, made under the 
supervision of the trial judges before whom the proceed- 
ings were had, and, of course, on this record alone, the 
cause must be determined. It would serve no good pur- 
pose to even discuss the contentions with reference to the 
manner in which the original record was made up. Suffice 
to say, that it appears clearly from the additional tran- 
script that the cause was originally instituted against the 
sheriff and Charles Anderson and others as defendants. 
It also clearly appears that although Anderson was not 
served with process, he came into court and filed an an- 
swer that the case was once tried before one of the judges 
of the district court for Lancaster county; that Anderson 
appeared and had judgment directed in his favor in that 
proceeding for the possession of the five head of horses, 
and, subsequently, for errors occurring on the trial, this 
judgment was set aside and the cause was transferred 
to the docket of another of the judges of the district court, 
where numerous motions were filed and ruled upon, the 
judge finally directing the defendants to each defend un- 
der the general denial contained in the sheriff’s answer, 
and striking the other pleadings. The cause was then 
transferred to the docket of the third judge of the district 
court, before whom the trial was had, which we are now 
called upon to review. During the progress of the trial 
it was contended by defendant, that he should be permitted 
to file a separate answer in his own behalf as he claimed 
an interest in the five horses, which he could not prove 
under the sheriff’s general denial. The court, thereupon, 
permitted the defendant Anderson to file a separate denial. 
This action is alleged against as prejudicial error. We 
cannot see how plaintiff was in any manner prejudiced 
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by this order. The case had been long pending with an 
answer by defendant Anderson alleging his special owner- 
ship in this property under his chattel mortgage. This 
answer was only stricken when the court made the order 
attempting to consolidate this defense with the sheriff’s 
defense, under his general denial. Before the new answer 
was permitted to be filed, the trial judge called in his asso- 
ciate, who had made the order consolidating the two an- 
swers, and with his consent and concurrence permitted 
defendant Anderson to file his separate answer. The only 
party that could have been prejudiced by this answer was 
the defendant sheriff and he makes no complaint. Under 
the issues as found by the jury, if this separate answer had 
not been allowed, the verdict would have been for the 
sheriff for the entire amount for all the property on which 
he had levied his execution, and this included the five 
horses awarded to defendant Anderson. 

Numerous errors are charged against the action of the 
trial court in the admission and exclusion of testimony. 
The record in the case is very voluminous and the proceed- 
ing was conducted evidently with much hostile fecling 
between counsel representing the litigants. The court, 
however, appears to have used commendable discretion in 
his rulings on evidence either admitted or excluded. 
While he permitted a liberal range of investigation into 
all the transactions between the plaintiff and her son and 
daughtcr-in-law, which led up to the execution of the 
mortgages on which she. relied, in this, we think, he but 
followed the well approved rule that transactions between 
near relatives, which have the effect of hindering, delaying 
or defeating creditors should be carcfully scrutinized. 

The instructions given by the trial court are generally 
attacked by plaintiff’s counsel, without pointing out any 
special defect in any of them or any particular paragraph 
which announced a vicious principle concerning fraudu- 
lent transfers. We have examined the instructions and 
they seem to have been prepared with great care and pre- 
cision by the learned trial judge and to have submitted the 
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sole question of fact on which the controversy depended, 
that is, the consideration and good faith of plaintiff's 
mortgages, in a manner as favorable to plaintiff as the 
law permits. Finding no reversible errer in the record, 
we recommend that the judgment of the district court be 
affirmed. 


Amus and Lerron, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 
AFFIRMED. 


STATE OF NEBRASKA, EX REL. KnNuT B. Howm, v. M. L. 
ELLSwWortH, JUSTICE OF THE PHACE. 


Firep June 30, 1904. No. 18,577. 


1. Review: New Triat. Where no motion for a new trial is filed in 
the district court, errors alleged to have occurred during the 
progress of the trial will not be examined by this court. 


2. Transcript. An offer to confess judgment in a suit before a justice 
of the peace need not be included in the transcript of such pro- 
ceeding; it is sufficient if such offer be filed and certified to the 
district court with other papers in the case. 


Error to the district court for Saunders county: 
SAMUEL H. SORNBORGER, JUDGE. Affirmed. 


John H. Barry, for plaintiff in error. 


V. L. Hawthorne, contra. 


OLDHAM, C. 


This is a proceeding in error to review the action of the 
district court for Saunders county, denying a writ of 
mandamus. There is no motion for a new trial in the 
record nor are there any suggestions therein that one was 
filed in the court below. A motion for a new trial is a 
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prerequisite to a review of alleged error, occurring during 
the progress of the trial in the district court, by this tri- 
bunal. It may be incidentally mentioned, however, that 
on the statements of the petition, the writ was properly 
denied. The object of the writ as shown by the petition 
was to compel a justice of the peace to incorporate in his 
transcript an offer by the defendant in that court to allow 
judgment to be taken against him in a certain amount. 
This offer need not be included in the transcript; it is 
sufficient if in writing signed by the party and filed with 
the justice at any time before trial. On appeal it should 
be certified up. This is all that: is necessary to have it 
considered by the district court on the question of costs. 
Ossenkop v. Akeson, 15 Neb. 622. 

We therefore recommend that the judgment of the 
district court be affirmed. 


AMEs and Lerron, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


Lovls ISKE ET AL, V. STATE OF NEBRASKA, EX REL. HERMAN 
E. PANKONIN, ET AL. 


Fiiep June 30, 1904. No. 138,584. 


1. Counties: BripcE Rerarrs. Where there is a bridge over a stream 
which divides two counties and is a charge upon each, it is the 
duty of the county board of either county, when notified in writ- 
ing by the other to join in a contract for the repairs of the 
bridge, to either comply with the notice by joining in the con- 
tract or unequivocally refuse to do so. 


2. Mandamus. This duty may be enforced by mandamus. 


Error to the district court for Sarpy county: Grorcs 
' A. Day, JUDGE, Affirmed, 
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W. R. Patrick, for plaintiff in error. 


Byron Clark, contra. 


OLDHAM, C. 


This action is brought.to this court on error to review 
the judgment of the district court for Sarpy county, allow- 
ing a mandamus against the board of county commis- 
sioners of Sarpy county, commanding them to take action 
either affirmatively or otherwise upon the notice given by 
the county board of Cass county, that the wagon bridge 
across the Platte river, which divides the counties of 
Sarpy and Cass, is in need of immediate repair and that 
said board is requested to join the said board of Cass 
county in repairing the same. 

The petition alleges, in substance, that the boundary 
line between the counties of Cass and Sarpy is the Platte 
river; that a bridge had been built across said river in said 
counties, and that said bridge is part of the public high- 
way therein; that a part of said bridge had been recently 
washed away by high water and thereby rendered impass- 
able; that it is in need of repair; alleges notice of these 
facts, and a refusal to act on such notice by the county 
board of Sarpy county. The return to the alternative writ 
admits that the Platte river forms the boundary line be- 
tween the counties and was at one time spanned by a 
structure called a bridge, which has since been washed 
away ; it alleges that there is a suit pending in the supreme 
court between the respective counties over the liability of 
Sarpy county for repairs of this same bridge, which is un- 
determined, and further that there are no funds on hand 
to be used for the purpose of making the repairs. 

The trial court held the return insufficient and granted 
the writ. In this we think the trial court was clearly 
right. There is no merit in the contention that an action 
was pending in the supreme court for the reason that the 
question therein involved was the validity and construc- 
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tion of sections 87, 88 and 89 of chapter 78, Compiled 
Statutes (Annotated Statutes, 6085-6087), these being the 
sections which relate to bridges over streams which divide 
counties, and there had been already two opinions holding 
the statute valid and that each county may be compelled to 
contribute its share of the expense of necessary repairs 
made upon the bridge. Cass County v. Sarpy County, 63 
Neb. 813, 66 Neb. 473. This last decision, while affirming 
the validity of the statute and recognizing the liability of 
each county to contribute, held, in effect, that there could 
not be a recovery by one county against the other on the 
contract made unless the contract was “entered into in 
such form and manner as would have been requisite to 
its validity if the bridge had lain wholly within Cass 
county, and its maintenance had been a charge upon its 
funds exclusively.” In Cass County v. Sarpy County, 66 
Neb. 476, this second opinion was set aside and the first 
decision reaffirmed. But during the extended and varied 
course of that lawsuit, the principle that each county was 
liable was distinctly pronounced, and was never shadowed 
by a doubt. 

Section 88, chapter 78, Compiled Statutes (Annotated 
Statutes, 6086), provides, in substance, that if either 
county shall refuse to join with the other county to con- 
tract for the repair of any such bridge, the other county 
may make the contract and make the repairs and recover 
by suit from the county refusing its proportionate share of 
the expense. ‘The foundation of this liability is an oppor- 
tunity to join in making the repairs and a refusal of such 
opportunity. Saline County v. Gage County, 66 Neb. 839. 
The opportunity was offered the county board of Sarpy 
county and it cannot be permitted to escape liability, nor 
prevent the other county making repairs by non-action. If 
for any reason it should not want to join the other county, 
it was its duty to refuse to do so, and this refusal should 
have been unequivocally made. The fact that it may or 
may not have funds on hand to be used in making the 
repairs is no ground for non-action. Nor do we think it 
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just grounds for refusal. There is no provision of the 
statute making it such. On the other hand, the statute is 
express in its terms that if either county refuse to enter 
irto contracts to repair, the other county may, and recover 
the proportionate share of the costs of making such repairs 
from the county so refusing. 

We therefore recommend that the judgment of the 
district court be affirmed. 


AMES and LETToN, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is : 


AFFIRMED. 


ELIZABETH EX. SHANNON ET AL., APPHLLANTS, VY. CITY OF 
OMAHA ET AL., APPELLEES. 


Frrep June 30, 1904. No. 18,447. 


1. Nuisance: ABATEMENT: Notice. Where a city of the metropolitan 
class seeks to abate a nuisance consisting of stagnant water 
standing upon vacant lots, and where the statute and ordinance 
require that notice be given to the owner and an opportunity be 
given him to perform the work himself, the city authorities have 
no power or jurisdiction to proceed with the improvement until 
such notice and opportunity have been given. 


2. Notice. Boarp oF EquatizaTion. Where a statute requires that 
notice be given for “at least six days prior” to the meeting of 
the city council as a board of equalization, the notice must be 
given during the six days immediately prior to the date of the 
meeting. 


3. : Crry OrrtoraL. The fact that the city attorney is the owner 
of lots which the city seeks to charge with a special assessment 
does not necessarily charge him with notice of the action of the 
various boards and officers of the city with reference to such 


lots. 


APPEAL from the district court for Douglas county: 
CHARLES T. DIOKINSON, JuDGE. Reversed. 
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Franklin J. Griffen and Richard 8S. Horton, for appel- 
lants. 


C. C. Wright and W. H. Herdman, contra. 


LETTon, C. 


This action was begun in the district court for Douglas 
county by Elizabeth E. Shannon and others, to enjoin the 
collection of certain special assessments levied to pay the 
expense of filling four lots owned by plaintiffs, the city of 
Omaha having by ordinance declared the lots to be a 
nuisance, by reason of the accumulation of stagnant water 
thereon. From a decree rendered dismissing the action 
for want of equity the plaintiffs prosecute this appeal. 
They rely upon the following points: First, that no notice 
was given to the owner of the premises before the alleged 
nuisance was abated; second, that the nuisance, if any, 
was created by the city, and that signing the petitions for 
grading by the then owner of the lots did not create an 
estoppel; third, that no legal notice of equalization was 
given, and, fourth, that no legal equalization was ever had. 

It appears that on the 19th day of April, 1893, an ordi- 
nance was passed by the city council of the city of Omaha, 
the provisions of which are substantially as follows so 
far as pertains to the preinises in controversy: Section 1. 
The present condition of the following lots and lands 
is hereby declared to be a nuisance, by reason of the 
existence of stagnant water upon the same or banks of 
earth caving over adjacent sidewalks: Lot 10, block 20, 
Poppleton Park, and lots 9, 10, 11, block 10, Poppleton 
Park. 

Section 2 provided for notice in writing to be served 
upon the owner, occupant or agent of any lot upon which 
any of said nuisances may be found; fixed a date for hear- 
ing before the board of public works regarding the same, 
‘and provided for a notice by publication, if the owner, 
occupant or agent is unknown or cannot be found. 
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As to lot 10 in block 20 the only testimony upon the 
subject of notice to the owner of the hearing before the 
board of public works as required by the ordinance is the 
fact that Exhibit 5 which purports to be a notice directed 
to A. J. Poppleton notifying him to abate the nuisance 
upon said lot within 60 days, and of the time and place of 
the session of the board of public works at which he might 
be heard in regard to said nuisance, was found among the 
files of the office of the board of public works, and that no 
other notice or notices of any kind served upon the owner 
of said lot was found in that office after a search made by 
the secretary of said board. The evidence shows that A. 
J. Poppleton was at the time of the passage of the ordi- 
nance the owner of this lot, and that he was a resident of 
the city of Omaha. There is nothing in the record showing 
any service of this notice, nor any proof whatever in re- 
gard to the service of any notice of any kind upon Mr. 
Poppleton with reference to this hearing. The giving of 
this notice was a jurisdictional prerequisite to the taking 
of any action by the board of public works with reference 
to the abatement of the nuisance. No notice having been 
given; the subsequent proceedings with reference to this 
lot were without authority of law and void. Horbach v. 
City of Omaha, 54 Neb. 83. 

As to the lots in block 10, a similar notice was produced 
by the secretary of the board of public works. Below this 
notice and upon the same appeared the following words: 
“Please do the work at once and charge to property. A. J. 
Poppleton. 8.” The evidence shows that these words and 
signature were written upon the notice by one F. J. Sut- 
cliffe. Mr. Sutcliffe testifies that he was in the employ- 
inent of A. J. Poppleton during part of 1892. That it was 
his duty to have charge generally of his properties through- 
out the city and that he handled generally the properties. 
That it was his custom to look after all properties of Mr. 
Poppleton. That he looked after the repairs and improve- 
ments and took general charge of the property. From this 
evidence we are satisfied that Mr. Sutcliffe at the time he 
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wrote the order upon the notice was such an agent of Mr. 
_ Poppleton with reference to this property, that notice 
under the ordinance might properly be served upon him, 
and that the evidence is sufficient to show a compliance 
with the requirements of the ordinance as to notice. 

It appears that a notice of the sitting of the council as 
a board of equalization to equalize a proposed levy to de- 
fray the cost of filling said lots was published in the 
Omaha Daily World-Herald and in the Omaha Daily Bee, 
two newspapers printed in the English language, 7 con- 
secutive days next after and including the 14th day of 
March, 1893, and was also published in the Omaha Daily 
and Weekly Tribune, a newspaper printed in the German 
language, on the 14th, 15th, 16th, 17th, 18th, and 20th of 
March, 1893. Notice in the German newspaper was 
printed in the English language. The statute required this 
notice to be published for at least six days prior to the 
meeting of the board in three daily papers of the city. It 
appears that the Daily Bee and World-Herald were the 
only daily papers printed in the English language in the 
city. In the case of John v. Connell, 71 Neb. 10, it is said, 
in applying this statute to a similar state of facts: “The 
requirement of the rule as to publication of notice in the 
English language is met by the publication in both dailies 
printed in that language, they being all the daily publica- 
tions in the city printed in English. The legislature 
hardly contemplated an impossibility, nor that a publica- 
tion of the notice in English in a German daily paper 
should be had in order to comply with the statutory 
requirement.” It would seem therefore that the require- 
ments of the statute as to the papers in which the notice 
should be published have been complied with. 

In Leavitt v. Bell, 55 Neb. 57, the phrase in the statute 
“for at least 6 days prior,” is construed by the court and it 
is therein held that “the word ‘for’ in that phrase means 
‘during,’ and the phrase must be construed as though it 
read, that the city council shall give notice of its sitting 
as a board of equalization at least during the 6 days im- 
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mediately prior to the date of its so convening.” According 
to this rule the notice should have been published for the 
6 days immediately prior to the 24th day of March and this 
not having been done the notice was invalid. 

If there was no proper and legal notice given of the time 
and place of the meeting of the board of equalization, it 
had no jurisdiction to act and its action was a nullity. 
For this reason the action of the board and the levy of the 
special tax complained of by the plaintiffs were of no force. 
Wakeley v. City of Omaha, 58 Neb. 247. 

Since no brief has been furnished by the appellee, we are 
‘unable to ascertain upon what ground the trial court dis- 
missed the pleadings for want of equity. It appears that 
Mr. Andrew J. Poppleton was city attorney of the city 
of Omaha at the time of these proceedings. But it could 
hardly be presumed that he was cognizant of the proceed- 
ings of every one of the city’s various departments. The 
request to proceed with the work made by his agent, 
Sutcliffe, at most can only be presumed to be a request 
to proceed with the work in a legal and authorized manner 
and cannot be urged as an excuse for a failure to com- 
ply with the statutory prerequisites to jurisdiction to levy 
the tax. Tor these reasons we recommend that the judg- 
ment of the district court be reversed. | 


DuFFIp and KIRKPATRICK, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 


the cause remanded. 
REVERSED. 
HoLcomes, C. J. 


I do not agree to the proposition announced in the sec- 
ond paragraph of the syllabus. 
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M. ©. CLARKE, RECEIVER, APPELLANT, V. CHARLES E. 
WOODRUFF ET AL., APPELLEES. 


Firep Junp 30, 1904. No. 13,466. 


Usury. The loan made to the appellee in this case held to be tainted 
with usury under the rule stated in the case of Anselme v. 
American Savings € Loan Ass’n, 66 Neb. 520, which is followed. 


APPEAL from the district court for Buffalo county: 
CHARLES L. GUTTERSON, JUDGE. Affirmed. 


M. D. Tyler, for appellant. 


Harrison & Pearne, contra. 


Lerron, C. 


This is an action to foreclose a mortgage executed by 
the appellee Woodruff to the American Building & Loan 
Association of Minneapolis, the name of which associa- 
tion was afterwards changed to the American Savings & 
Loan Association. This corporation afterwards became 
insolvent and the appellant Clarke was appointed receiver. 
In 1889, the appellee Woodruff made application to the 
association for a loan of $500. By the rules of the corpo- 
ration the shares were of the par value of $100 each. 
Woodruff was an original subscriber for five shares and 
acquired five by purchase before he made application for 
the loan. His application was approved, the loan was 
made and he gave a bond and mortgage to the association 
for the sum of $1,000, payable on or before 9 years from 
the date, which was December 31, 1889. The bond and 
mortgage provided for the payment of interest at 6 per 
cent. per annum payable monthly on the sum of $500, and 
also for the payment of $7 per month as “dues on the said 
shares of capital stock.” Woodruff actually received $495 
in cash, $5 being retained for expenses of recording, ete. 
He made monthly payments as required by the terms of 
the bond and mortgage up to January 6, 1896, when he 
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ceased to pay. The appellant was appointed receiver on 
the 5th day of February, 1896, a short time after the last 
payment made by Woodruff. Up to this time Woodruff 
had paid in all $660 upon the bond and mortgage. The 
district court found that the loan was usurious, and had 
been paid in full, and canceled the mortgage, from which 
decree this appeal is taken. 

At the time the loan was made there were no provisions 
in the statutes of Nebraska allowing foreign building and 
loan companies to do business in this state, hence the 
transaction must be governed by the same rules as apply 
to other cases of loans made and mortgages given to secure 
the same, and the peculiar character of the association as 
a mutual concern is no protection against the penalties im- 
posed by the statute for the exaction of usurious interest. 

The appellant concedes that if the rule announced in 
Anselme v. American Savings & Loan Ass’n, 66 Neb. 520, 
is adhered to in this action, the appellant is not entitled to 
recover the amount he claims is still due and unpaid, and 
asks us to overrule the doctrine of that case, citing numer- 
ous authorities in his brief. 

The first opinion filed in the Anselme case was in line 
with the rule contended for by the appellant. Anselme v. 
American Savings & Loan Ass’n, 63 Neb. 525, but a re- 
hearing was allowed and upon reargument and further 
consideration the rule announced in the later opinion was 
adopted. There is not an unanimity of mind in the courts 
of the several states as to the proper rule to apply in 
cases where a building and loan association becomes in- 
solvent and seeks to foreclose on mortgages executed by 
borrowers. The authorities cited in the appellant’s brief 
have failed to convince us that the rule laid down in the 
Anselme case is wrong. On the contrary we are satisfied 
with its correctness and it will be adhered to. 

But appellant claims that even if the rule of the 
Anselme case is adhered to there is still a balance of $80 
due on the bond and mortgage. It appears that the ap- 
pellee made 80 payments in all, the first 8 payments before 
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the loan was received being of $7 each, dues upon his 10 
shares of stock, and after the loan was made he testifies he 
paid $8.50 each month, $6 as dues and $2.50 as interest. 
The whole amount paid by him was $660. Even if we 
allow the appellant the benefit of the 10 cents per share 
per month, which he claims was paid for expenses, which 
we do not decide he was entitled to, there was still an 
amount paid by appellee in excess of the amount received 
‘by him, and this, under the operation of the usury law, 
was all he was bound to repay. 

The judgment of the district court should be affirmed. 


AMES, C., concurs. OLDHAM, C., not sitting. 


By the Court: For the reasons stated in the foregoing 
opinion, tuc judgment of the district court is 


AFFIRMED. 


Frep M. HAnNs v. STATE OF NEBRASKA. 
Firen Jury 13, 1904. No. 13,486. 


1. Criminal Law: Instructions. Upon the trial of an indictment for 
murder in the second degree the defendant is entitled to a plain 
and correct statement from the court to the jury of the charge 
against him. An instruction purporting to state the offense for 
which he is being tried which omits material elements of the 
offense charged in the indictment is erroneous. 


2. SELF-DEFENSE. When, in a trial for murder, the 


defendant produces evidence tending to justify the killing on the 
ground of self-defense, an instruction which limits the right of 
self-defense to one in the lawful pursuit of his business is 
erroneous. 


Error to the district court for Brown county: JAMES J. 
HARRINGTON, JUDGE. Reversed. 


Gurley & Woodrough and A. W. Scattergood, for plain- 
tiff in error. 


Frank N. Prout, Attorney General, and Norris Brown, 
contra. 
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SEDGWICK, J. 


The defendant was tried in the district court for Brown 
county upon an indictment of the grand jury which 
charged him with the crime of murder in the second 
degree. In support of the charge, which contained the 
usual words, “but without premeditation and delibera- 
tion,” the trial court, over the objection of the defendant, 
permitted evidence tending to show a conspiracy on the 
part of the defendant, with other persons, to murder the 
deceased, and also evidence of the doings and sayings, in 
the absence of the defendant, of his supposed conspira- 
tors; in other words he permitted the prosecution to try 
the case in all respects as though the defendant had been 
charged with deliberation and premeditation in commit- 
ting the crime, and had entered into a conspiracy with 
divers other persons, the result of which was the murder 
for which he was being prosecuted. 

The court also in instructing the jury stated to them 
the charge against the defendant upon which he was 
being tried, which charge purported to give the language 
of the indictment. It was first written upon a type 
writer and contained the words “without deliberation 
and premeditation,” found in the indictment. The court 
erased those words, thus expressly telling the jury that 
the defendant was charged with the crime of murder in 
the first degree, and withdrawing from the jury the in- 
formation that the state had admitted in the most solemn 
form that the defendant had not used deliberation and 
premeditation, and therefore could not have conspired 
with others to commit the crime. Of course, such a con- 
viction cannot be sustained. The defendant was entitled 
to have the jury plainly and correctly told the nature and 
legal effect of the charge that had been made against him 
upon which he was being tried, and this is especially 
true when the nature of the charge itself precluded the 
possibility of the existence of conditions peculiarly pre- 

22 : 
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judicial to the defendant, conditions which the state 
strenuously insisted existed, and which the defendant 
strenuously denied. 

Ordinarily competent evidence that tends to prove a 
material fact in issue is not rendered incompetent by 
the fact that it tends to prove more than is necessary to 
support the indictment, but this rule has no application 
in a case like this. The error in this proceeding is not 
predicated upon the proposition that, although the evi- 
dence tended to prove the malicious killing of the de- 
ceased, it was rendered incompetent simply because it 
tended likewise to prove deliberation and premeditation. 
In this case, the state solemnly admitted that there was 
no deliberation and premeditation, and this fact was not 
only purposely withdrawn from the jury, but the case was 
in all respects tried as though no such admission had been 
made. 

In State v. Boyle, 28 Ia. 522, the indictment failed to 
charge deliberation. For that reason it was held insuffi- 
cient as a charge of murder in the first degree. The trial 
court, however, considered it sufficient for that purpose, 
and tried the defendant upon that theory. The jury 
found the defendant guilty of murder in the second de- 
gree, which was sufficiently charged in the indictment. It 
was held that to try the defendant as though he were 
charged with murder in the first degree, when the indict- 
ment was insufficient for that purpose, was prejudicial 
to the defendant, and although he was convicted of mur- 
der in the second degree only, which was sufficiently 
charged, the judgment could not be sustained. 

In so ruling the court followed and approved the case 
of State v. Tweedy, 11 Ia. 350. In that case the defend- 
ant was put upon trial for a crime of which he had been 
acquitted upon a former trial, and was convicted of a 
lesser crime, and the court held that the conviction could 
not stand, because of the-fact that he was erroneously 
tried for the greater offense. These cases are not pre- 
cisely in point here, but, for similar reasons, the error in 
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the proceedings in the present case is much more mani- 
fest. 

2. The court instructed the jury: “Where a man in 
the lawful pursuit of his business is attacked, and where 
from the nature of the attack, there is reasonable ground 
to believe that there is a design to take his life, or to do 
him great bodily harm, and the party attacked does so 
believe, then the shooting of the assailant under such 
circumstances will be excusable or justifiable, although it 
should afterwards appear that no injury was intended 
and no real danger existed.” The vice of this instruction 
will be more apparent upon consideration of the condi- 
tion of the evidence in this case. The defendant insisted 
that he had been deputized by the sheriff to arrest the de- 
ceased, and that he was at the time therefore in the “law- 
ful pursuit of his business.” The state as strenuously in- 
sisted that he was not properly deputized, that the at- 
tempted appointment by the sheriff gave him no authority 
whatever, and that he was therefore a trespasser and not 
in the lawful pursuit of his business. In this condition 
of the evidence, this instruction informed the jury that, 
if they should find that the defendant was not properly 
deputized, then they must find that he was not cntitled to 
the right of self-defense, which clearly is not the law. A 
trespasser may defend himself against murder, and the 
fact that a man may be upon another man’s premises, and 
that he may’ mistakenly suppose that he is acting law- 
fully, will not justify the taking of his life. 

It is said that this instruction is approved in the case of 
Coil v. State, 62 Neb. 15. It is true that a similar 
instruction was given in that case and that the conviction 
was affirmed. Whether the rule announced in that case 
should be approved, or should be repudiated, is not now 
the question, as this case is clearly distinguishable. 
There was no question raised, in the case referred to, as 
to whether the defendant was or was not in the lawful 
pursuit of his business at the time of the homicide, and 
there was possibly no danger that the jury might suppose 
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that the defendant was placed in a position where he 
had no right to avail himself of the law of self-defense. 
The question here discussed was not insisted upon. And 
again, there was in the instruction given in that case a 
plain, comprehensive and correct statement of the de- 
fendant’s right of self-defense under the particular cir- 
cumstances disclosed by the evidence. In the case at bar 
the court gave further and more particular instructions 
as to the right of self-defense under the facts in evidence, 
but that right was made to depend upon the defendant’s 
having actually arrested the deceased immediately be 
fore the killing, which was a disputed question, and the 
court refused a requested instruction which correctly 
. Stated the law. 

3. Many other errors are assigned in the petition in 
error in this case, but as there must be a new trial, it is 
not thought advisable to discuss them. 

For the reasons above given, the judgment of the dis- 
trict court is reversed and the cause remanded for further 
proceedings. 

REVERSED, 


Hotcoms, C. J., dissenting. 


I am of the opinion that the charge of the court fairly 
stated the material elements of the offense, for the com- 
mission of which the accused was indicted, and that the 
jury could not possibly have been misled, nor the defend- 
ant prejudiced by reason of its failure in its first instruc- 
tion to reiterate the words found in the indictment, 
wherein after charging an unlawful and malicious killing 
there is added: “but without premeditation and delibera- 
tion.” There is nothing in the transcript indicating any 
erasures in the instruction, although defendant’s counsel 
in their briefs say such is the fact. I do not, however, 
regard this as in anywise material nor as affecting the 
question under consideration. If instructions are to be 
condemned because of erasures or interlineations, then 
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but few would stand the test if rigorously applied. The 
real question is whether the instructions as given are 
prejudicial to the substantial rights of the accused. The 
indictment charged that the killing was done unlawfully, 
purposely and maliciously, but without premeditation 
and deliberation, and this was the basis of the prosecution 
and of which defendant and the jury were fully informed. 
The phrase “but without premeditation and deliberation” 
was certainly not such a solemn admission as would pre- 
clude the admission of any evidence tending to prove the 
crime charged, even though such evidence may have also 
had a tendency to establish murder in the first degree. 
The most that can be said is that the indictment, as re- 
turned, charged murder in the second degree and nega- 
tived a charge of the higher crime. Under the indictment, 
the defendant, on the evidence, could not be found guilty 
of a greater crime than murder in the second degree. 
This is all he was tried for and what he was found guilty 
of. The Iowa cases are not in point, because in each of 
them the accused was attempted to be charged and was 
tried for a crime for which a verdict of guilty could not 
be legally returned and sustained under the indictments. 
In these cases the defendants were compelled to, and did, 
defend in a prosecution for crimes of which they were 
not legally charged. Manifestly such proceedings are 
erroneous, even though a verdict of guilty of a lower 
crime and one which is sufficiently charged be the result 
of the trial. 

The question, as it seems to me, resolves itself into one of 
whether, when one crime is distinctly and legally charged 
- and the person is being prosecuted for it, evidence may 
be introduced which, while tending to prove the crime 
charged or some essential ingredient thereof, may also 
tend to prove another crime of which he is not charged, 
and the authorities, so far as my examination extended, 
are unanimous that such may be done. Hope v. People, 
83 N. Y. 418, 427; State v. Folwell, 14 Kan. 105, 109; 
State v. Adams, 20 Kan. 311, 319. Any evidence tending 
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to show that the accused conspired with others to kill 
the deceased, or which is connected with, or has a bearing 
on the acts resulting in the alleged killing and which 
tends to prove plans, methods, or arrangements entered 
into, with a view to the commission of the crime charged, 
are certainly material for the purpose of showing that a 
malicious killing was consummated, even though the tend- 
ency of such evidence may also be to prove that there was 
premeditation and deliberation. 

In the first paragraph of the instructions given the 
jury, it is said the indictment charges in substance that 
the accused did unlawfully, purposely, feloniously and 
“maliciously kill the deceased. In the second paragraph, 
section 4 of the criminal code is quoted wlicrein it is 
declared: “If any person shall purposely and maliciously, 
but without deliberation and premeditation, kill another, 
every such person shall be deemed guilty of murder in 
the second degree.” In instruction 4 the jury were told 
that the indictment charges the defendant with the crime 
of murder in the second degree, which is a violation of 
section 4 of the criminal code which has been set out in 
paragraph 2 of the instructions. By paragraph 6 the jury 
were told that the following material facts were necessary 
in order to constitute the crime of murder in the second 
degree: First, the time and place as charged; and second, 
that the killing was done purposely, unlawfully, felo- 
niously and maliciously. With these instructions before 
the jury, I cannot conceive how the defendant could have 
been prejudiced, how the jury could have been confused, or 
how it can be said that material elements of the offense 
charged are omitted in the instructions. The failure to use 
the statutory phrase “but without deliberation and pre- 
neditation” is not, as I view it, an omission of an essential 
element necessary to constitute murder in the second de- 
gree. The words are used in the statute for the purpose 
only of differentiating between the lesser and greater 
crime. If deliberation and premeditation is charged, it 
constitutes murder in the first degree; and if omitted, the 
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offense charged cannot be greater than murder in the 
second degree. To charge murder in the second degree 
by charging the essential elements—malice, purpose and 
unlawful intent—and thereafier to add the phrase “but 
without premeditation and deliberation,” is but to amplify 
the charge and adds no essential ingredient to the crime. 
Murder in the second degree is included in every charge 
of murder in the first, and the crime exists whether there 
is or is not premeditation and deliberation. I am of the 
opinion, therefore, that the instructions of the trial court 
cannot rightfully be condemned for the reasons given in 
the majority opinion. 

The instruction regarding the law of self-defense is of 
approved form and has been in general use in the trial 
courts of this state for many years. It is, I think, un- 
doubtedly the law, and rests upon sound principles in 
criminal jurisprudence. Of course, the instruction when 
given must be applicable to the evidence in the particular 
case. It is approved in Hoy v. State, 69 Neb. 516; Coil 
v. State, 62 Neb. 15; Caricton v. State, 43 Neb. 373. The 
principle to be deduced from the instruction is recognized 
and given expression in West v. State, 59 Ind. 113; Parker 
v. State, 55 Miss. 414, and Kennedy v. Commonircalth, 
14 Bush (Ky.), 340. The rule is stated in Bishop, Crim- 
inal Law, sec. 865, thus: 

“Tf one who is assaulted, * * * being himself without 
fault in bringing on the difficulty, reasonably apprehends 
death or great bodily harm to himself unless he kilis the 
assailant, the killing is justifiable’ And in 1 McClain, 
Criminal Law, sec. 311, it is said: 

“One who is not in fault, and is in a place where he 
has a right to be, may, without retreating, resist an 
attack which reasonably appears to imperil his life or 
threaten him grievous bodily harm, and take the life of 
the aggressor if necessary.” 

It seems to me manifestly an unsound doctrine to hold 
that a trespasser, or one who by his own fault and wrong- 
doing invites resistance to his unlawful acts, may avail 
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himself of the law of self-defense to the same extent as 
one who in the peaceful pursuits of his legitimate busi- 
ness is unlawfully attacked by another. The instruction 
given is strictly applicable to the evidence in the case: 
Had the court assumed that the accused was a trespasser 
and given a proper instruction as to his right to avail 
himself of the law of self-defense, under such circwn- 
stances he would have been here complaining, and with 
good right to complain, because his case was not sub- 
mitted by instructions fairly applicable to the evidence 
introduced in the case. It is the theory of the defense 
that, while serving a legal process for the arrest of the 
deceased, he was suddenly assaulted by the deceased with 
a gun in such a manner as to induce in him a reasonable 
belief that his life was in imminent peril and that the 
deceased was killed in resisting such attack and purely 
in self-defense. In this view of the case, the instruction 
was altogether appropriate and in response to the de- 
fendant’s evidence introduced on the subject. On the 
other hand, the state sought to show that the use of the 
process and the alleged effort to arrest the deceased was 
simply a ruse and subterfuge and a pretext resorted to 
for the purpose of shielding the defendant from the con- 
sequences of the commission of a heinous crime. Whether 
or not the process under which the defendant claimed he 
was acting invested him with legal authority to make 
an arrest was wholly immaterial save as it threw light 
on the contentions of the respective parties. No question 
of resisting of unlawful arrest was in the case. There 
is no evidence in the record tending to prove that an 
illegal arrest was resisted by the deceased because of its 
illegality, or that the authority, or lack of it, by the de- 
fendant to make an arrest in any manner contributed to 
the causes which led to the commission of the homicide. 
If, according to the defendant’s theory, he was endeavor- 
ing to arrest the deceased and in good faith to execute the 
process in his hands, and while so doing was assaulted by 
the deceased in the manner testified to, then the killing 
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was justified even though, as an abstract legal proposition, 
the process under which he acted was not such as to con- 
stitute him for the time being a special officer, legally 
authorized to make the arrest. On the other hand, if the 
use of the process was only for the purpose of shielding 
him from the consequences of the crime, no arrest in fact 
being attempted, and he killed the deceased without provo- 
cation or justification, as is contended by the prosecu- 
tion, then the question of the legality of the authorization 
of the defendant as a special officer to serve the process 
becomes wholly material. The issue of fact which the jury 
was called to pass upon was whether the accused shot the 
deceased purposely, wilfully and maliciously, or whether 
the homicide was committed in resistance to an assault 
made by the deceased on the accused, of such a character 
as to lead him to believe that his life was in imminent 
peril or great bodily harm threatened. The question 
here being considered is, I think, fully covered by the 
instructions of the court to the jury, wherein, after stat- 
ing what is required to make a legal appointment of a 
deputy sheriff or to constitute a special officer for a par- 
ticular purpose, it is stated: 

“But you are further instructed that if you find that 
the defendant had no authority to arrest the deceased, 
David O. Luse, nevertheless, if you find that he did in 
truth and in fact arrest the deceased, and that said de- 
ceased submitted to such arrest, and subsequently took 
hold of a gun and turned it upon the defendant in a 
threatening manner, and in such a way as to make the 
defendant honestly believe that he was in imminent 
danger of losing his life, or of receiving great bodily 
harm, then the defendant under the law would have the 
right to even take the life of the said David O. Luse, if 
he honestly believed that the taking of the life of the 
said David O. Luse was necessary in order to save his 
own life or to prevent himself from receiving great bodily 
harm.” It is, therefore, apparent that the authority of 
the defendant to make the arrest, if he did undertake tc 
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make one, became an immaterial question and could not 
have influenced the finding of the jury against him. The 
jury must have given him the benefit of the law of self- 
defense as though he was lawfully at the home of the de- 
ceased, but found against him on the ground that the 
killing was wilful, wanton and malicious and without 
legal justification. Had the accused desired more specific 
‘instructions than those given, or to fit some theory of the 
case regarding which there was competent evidence to 
support, it was his duty to have drafted a suitable in- 
struction with the request that it be given with the general 
charge. It is manifest that an instruction on the theory 
that the accused was a trespasser and was unlawfully 
attempting to arrest the deceased and was seeking to 
avail himself of the right of self-defense under such cir- 
cumstances would be more unfavorable to him than those 
given by the court on its own motion. The defendant 
could not invite by an unlawful act resistance from the 
deceased and then be permitted to avail himself of the law 
of self-defense to the saine extent he would if he were 
not at fault. If he were in fact a trespasser, then it would 
have been his duty to decline to enter into the strife. The 
right of self-defense, it is true, would not be lost to him 
because he was the first wrongdoer, but it would be his 
duty to withdraw from the difficulty, if opportunity so 
to do occurred, and only resist the assault of the deceased 
without retreating, when it was of so sudden and perilous 
a nature as to afford no opportunity to decline and where 
he could not retreat with safety. It is only in the latter 
case that the greater wrong of the deadly assault is 
upon his opponent and which justifies him in slaying the 
assailant in self-defense. People v. Hecker, 109 Cal. 451. 
The rule of self-defense is found in the law of. necessity. 
The plea of necessity is a shield only for those who are 
without fault in occasioning it and acting under it. No 
man can by his own lawless acts create a necessity for 
acting in self-defense and thereupon killing the person 
with whom he seeks the difficulty, interpose the plea of 
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self-defense. No doubt, a person may actually and bona 
fide withdraw from a strife of his own seeking and there- 
after, if attacked, if he is without fault, resist the attack 
and avail himsel: of the plea of necessary self-defense. It 
is argued that Hoy v. State, supra, lays down a rule re- 
garding self-defense contrary to the one given by the 
court in the case at bar. In this counsel are in error. 
It is true, it is there announced that the right of self- 
defense does not belong alone to persons engaged in their 
lawful business, and is available to every person regard- 
less of the nature of his business who is assaulted, or who 
upon just grounds apprehends an immediate unlawful 
attack. The instruction does not limit the right of self- 
defense to those engaged in the lawful pursuits of their 
business. It declares only that such persons, that is, 
those without fault on their part and who are unlawfully 
attacked, may avail themselves of this defense to the 
fullest extent. Instead of condemning the instruction, 
the court approves it. The instruction is identical with 
the one under consideration. It is said in the opinion: 
“We do not condemn the instruction. When read in con- 
nection with the seventh paragraph of the charge it is 
probably not misleading.” In that case, the evidence all 
conclusively established the fact that the assaulted par- 
ties were trespassing on lands of another, and it further 
appeared that they were endeavoring to escape when as- 
saulted. Under such circumstances, the right of self- 
defense was available even though they were at the time 
engaged in such unlawful act. The instructions in that 
case, when considered together, were deemed to have 
properly submitted to the jury the question of self- 
defense. Regarding other alleged errors assigned as 
grounds of reversal, I have neither examined nor con- 
sidered them, and can therefore express no opinion 
thereon. It would be productive of no good results for 
me alone to consider them. I cannot believe, from an 
examination of the record relative to the points considered 
in the majority opinion, that any substantial right of the 
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accused has been disregarded or trampled upon, nor that, 
for the reasons given, he should be relieved of the punish- 
ment meted out to him by the trial court, and which, 
under the verdict of the jury and the evidence, he so 
richly deserves. 


Louis D. Houmes y. WILLIAM T. SEAMAN ET AL.* 
Firep Jury 13, 1904. No. 13,407. 


1. Trial: Estorrer, A party is estopped to complain of a ruling of 
the trial court made at his request. 


2. Covenants: ACTION For BreacH: Paro, Evipence. In an action to 
recover damages for a breach of a covenant for quiet enjoyment 
in a deed conveying real estate, the defendant is not concluded 
by a recital of consideration in the instrument, but the real 
consideration may be proved by parol. 


3. Measure of Damages. It seems that in such an action, growing 
out of an exchange of lands, the measure of damages is the value 
of the property to which the plaintiff was entitled, but which he 
failed to receive, in the transaction. 


4. Justice of the Peace: Junispiction. A justice of the peace has 
jurisdiction of such an action when the damages do not exceed 
the same, and the title to land is not drawn in question. 


Error to the district court for Douglas county: Wu- 
LARD W. SLABAUGH, JUDGE. Ajfirmed. 


Louts D. Holines, pro se. 
Baldrige & De Bord, contra. 


Amps, C. 


For an expressed consideration of $6,000, the defendant, 
William T. Seaman, conveyed to the plaintiff Holmes an 
improved Omaha city lot, by a deed of general warranty 
subject to a mortgage lien for $2,500, which the grantee 
assumed and agreed to pay. In full payment of the pur- 

* Rehearing allowed. See opinion, p. 304, post. 
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chase price, Holmes at the same time conveyed to Seaman 
13 outlying lots, known as “Baker Addition” lots, sub- 
ject to a mortgage lien on 9 of them to secure the personal 
obligation of Holmes, which Seaman, by a stipulation in 
the deed, assumed and agreed to pay and which he after- 
wards did pay and cause to be satisfied and discharged. 
Holmes went immediately into possession of the city lot, 
but has never paid any part of the mortgage debt thereon, 
and some years subsequently he was evicted by a judicial 
sale of the premises under a prior incumbrance. 

This is an action for damages by Holmes against Sea- 
man for a breach of the covenant for quiet enjoyment con- 
tained in the deed by the latter of the city lot. The other 
defendant is the wife of Seaman, who joined in the last 
mentioned deed for the sole purpose of releasing dower and 
who is not bound by its covenants, The answer admits the 
eviction and there is no issue in the pleadings, or conflict 
in the evidence, as to any of the foregoing facts. 

The sole controversy at the trial was with respect to the 
measure of the plaintiff’s damages. The defendant offered 
to prove the value of the city lot, for the purpose of show- 
ing that it was no greater than the amount of the incum- 
brance thereon, assumed by his grantee in the deed convey- 
ing it, but the plaintiff objected and his objection was 
sustained by the court on the ground that the true rule of 
damages is that announced by this court in Cheney v. 
Straube, 35 Neb. 521, namely, the purchase price and in- 
terest, there having been no costs or expenses incurred by 
the covenantee in resisting eviction. The defendant then 
undertook to show, and did show to the satisfaction of the 
jury, and, we think, by a preponderance of the evidence, 
that the value of the Baker addition lots was not greater 
than the mortgage debt and incumbrance on a part of 
them, which he assumed and agreed to pay, and did pay, 
pursuant to his covenant in the deed by which he acquired 
them. 

Upon the issues and evidence thus presented the court 
submitted the case to the jury by a series of instructions, 
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to none of which the plaintiff took an exception, and a 
verdict was returned for nominal damages only, and from 
a judgment thereon this proceeding is prosecuted. 

In this court, the plaintiff contends that the defendant is 
not entitled to dispute the recital of consideration con- 
tained in his deed conveying the city lot, especially because 
the transaction was an exchange of property, and that 
in such cases the parties are finally and conclusively bound 
by the estimate of values which they have, at the time of 
the trade, put upon their respective properties, or, alter- 
natively it is said that the deed, by which the Baker ad- 
dition lots were conveyed, recites a consideration of $4,650 
which, after deducting the amount of the incumbrances 
thereon, assumed and paid by the defendant, leaves a clear 
balance of $3,500, which, with interest, the plaintiff is en- 
titled to recover. 

In support of the first branch of this contention, the 
plaintiff cites no authority, and we understand him to have 
abandoned it in his reply or supplemental brief. In that 
document, he argues that although the real consideration 
in the defendant’s deed could have been inquired into 
under proper issues, such an inquiry is not proper in this 
case, because the answer denies that there was any con- 
sideration, which the recital estops the defendant to do, 
instead of pleading the real consideration which would 
have been permissible. With respect to this matter, it 
must suffice to say, that we do not so understand the 
pleading. Both the petition and answer set forth the 
transaction in great detail and are supplemented, in this 
respect, by the reply, so that the entire controversy was 
before the court for such disposition of it as the law re- 
quired, in view of all the facts out of which it arose. In 
connection with this argument the plaintiff cites 2 Suther- 
land, Damages (2d ed.), sec. 575: When there is an ex- 
change of land, the rule of ascertaining the damages seems 
to be that the plaintiff is entitled to recover the value of 
the lands he was to receive from the defendant. We are 
satisfied with this rule, and. so, as we understand, would 
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have been the defendant, had the testimony he offered 
tending to prove such value not been excluded by the 
plaintiff’s objection. The plaintiff can, of course, not now 
be heard to contend that the ruling of the court sustaining 
his objection was erroneous. 

In. support of the second branch of his contention, 
namely, that the recital in the deed of the addition lots 
is conclusive, he cites the apparently somewhat incon- 
siderate decision of the supreme court of Iowa in William- 
son v. Test, 24 Ia. 1388. This decision is in conflict with 
the rule above quoted from 2 Sutherland, Damages, and, 
we think, with the great weight of authority and the better 
reason. 

Complaint is made because the court excluded a printed 
price list of the Baker addition lots, by which the defend- 
ant offered them for sale after he had acquired them, but 
the defendant admitted on the witness stand that he held 
the lots and offered them for sale at the time mentioned at 
prices identical with those named in the list, so that it 
does not appear that the plaintiff was prejudiced by the 
exclusion. 

The court taxed the plaintiff with his own costs because 
the recovery was within the jurisdiction of a justice of the 
peace. There was no issue in the pleadings or evidence 
drawing in question the title to lands, and the action was 
for damages for the breach of a personal covenant. Nor- 
cal v. Zinsmaster, 57 Neb. 158; Hesser v. Johnson, 57 Neb. 
155. 

We are unable to discover reversible error in the record, 
and recommend that the judgment be affirmed. 


Lerron and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment be © 


AFFIRMED. 


304 NEBRASKA REPORTS. [VoL. 72 


Holmes v. Seaman. 


The following opinion on rehearing was filed Decem- 
ber 21,1904. Former opinion modified: 


1. Justice of the Peace: Jurispiction. A justice of the peace has 
no jurisdiction of an action to recover damages for a breach of 
a covenant for quiet enjoyment in a deed conveying real estate, 
where such breach consists of an eviction by one having a para- 
mount title. ‘ 


2. Opinion Modified. Paragraph four of the syllabus to our former 
opinion herein, ante, p. 300, overruled,and the opinion is modified 
to conform to the rule above stated. 


BARNES, J. 


This case is before us on a motion for a rehearing, 
and, after an examination of the brief in support thereof, 
we are satisfied that our former opinion, ante, p. 300; 
should be adhered to, except as to the matter of the taxa- 
tion of costs. On that question an oral argument was 
ordered, which has been made, and is supplemented by 
additional briefs. It appears that the plaintiff commenced 
this action in the district court for Douglas county to 
recover damages for a breach of the general covenants of 
warranty contained in a deed conveying real estate. The 
amount sucd for was $5,000, but the recovery was less than 
$200. The trial court, for that reason, held that the case 
should have been commenced before a justice of the peace 
and, under the provisions of section 621 of the code, taxed 
all of the costs to the plaintiff. A motion to retax was 
filed, which was overruled, exceptions were taken and the 
matter properly presented to this court. In our former 
opinion, we held that a justice of the peace had jurisdic- 
tion of-the subject of the action, and we are now asked to 
reverse that holding. We have frequently decided, that 
a justice has jurisdiction in an action for a breach of cove- 
nant against incumbrances, because such covenant is per- 
sonal; it does not run with the land, and is broken as soon 
as made. The question of title neither arises hor can it be 
drawn in question in such a case. Brass v. Vandecar, 70 
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Neb. 35; Hesser v. Johnson, 57 Neb. 155; Campbell v. 
McClure, 45 Neb. 608; Merrill v. Suing, 66 Neb. 404. 

This, however, was an action to recover damages for a 
breach of covenants for quiet enjoyment, and presents an 
entirely different question. In order to recover, as was 
stated in Mcrrill v. Suing, supra, it was necessary for the 
plaintiff to allege and prove the conveyance with the cove- 
nants of warranty, the breach thereof, and that he had 
been turned out of the possession of the granted premises, 
or some part thereof, or compelled to yield possession to 
one having a paramount title. So it is clear, that in this 
action, from the pleading itself, the question of title to 
real estate was involved, or at least might have been drawn 
in question. By section 907 of the code, it is provided: 

“Justices shall not have cognizance of any action: First 
—To recover damages for an assault, or assault and bat- 
tery. Second—In any action for malicious prosecution. 
Third—In actions against justices of the peace or other 
officers for misconduct in office, except in the cases pro- 
vided for in this title. Fourth—In actions for slander, ver- 
bal or written. Fifth—In actions on contracts for real 
estate. Siath—lIn actions in which the title to real estate 
is sought to be recovered, or may be drawn in question, 
except actions for tresspass on real estate, which are pro- 
vided for in this title.” 

By this statute, the legislature has expressly prohibited 
justices of the peace from taking jurisdiction of cases like 
the one at bar. The defendant contends, however, that it 
is the amount recovered which alone determines the ques- 
tion of jurisdiction. In this counsel are mistaken. It is 
true, that a justice has jurisdiction where the amount in- 
volved is not more than $200 in all actions except those 
named in the section of the statute above quoted. But in 
cases which fall within such exceptions, he has no juris- 
diction of the subject of the action, no matter what amount 
is sued for or recovered. In cases where the question of 
jurisdiction is determined solely by the amount sought to 
be recovered, it may be well said, that the plaintiff is bound 


¢. 
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to know, at least approximately, the amount he is entitled 
to, or will recover. In such a case, he has the power to 
chose his own forum, and must do so at his peril. If he 
sues for more than $200 and recovers less than that sum, 
having brought his action in the district court, he cannot 
recover costs. But in an action like the one at bar, where 
the title to real estate is, or may be, drawn in question, he 
is not required to anticipate the course which may be 
pursued by the defendant, but must bring his action in a 
court which will have jurisdiction, no matter what defense 
is interposed. The fact that the defendant may not raise 
the question of title does not, in such cases, determine the 
question of jurisdiction. If the defendant’s contention is 
correct he could, where such an action is brought before a 
justice of the peace, raise the question of title and oust the 
court of jurisdiction, and when sued again in the district 
court could change his defense, and by reducing the 
amount of recovery to less than $200 compel the plaintiff 
to pay the costs necessarily incurred by him in order to 
redress his wrongs, We are not disposed to establish a 
rule which will, in effect, subject a plaintiff to the mere 
sport or whim of his adversary. 

We are not aware that this question has been heretofore 
directly determined by this court, but in other jurisdic- 
tions, under statutes similar to ours, it has been held that 
where from the nature of the case, as disclosed by the 
plaintiff’s pleading, he has reason to believe that the title 
to real estate will be brought in dispute, the action should 
be commenced in the district court, and the prevailing 
party will be entitled to his costs regardless of the amount 
of his recovery. 11 Cyc. 48; Gay v. Hults, 55 Mich. 327, 
21 N. W. 357; Kelly v. Manhattan Beach R. Co., 81 N. Y. 
233. 

We therefore hold that a justice of the peace has no 
jurisdiction of an action on general covenants of warranty 
for quiet enjoyment, like the one at bar; that the action 
was properly commenced in the district court, and plain- 
tiff is entitled to recover his costs. 
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Tor the foregoing reasons, the fourth paragraph of the 
syllabus to our former opinion is overruled, and the 
opinion itself is modified to conform to the rule announced 
herein. The order of the district court overruling the 
motion to retax the costs is reversed and the cause is re- 
manded, with directions to the trial court to retax the 
costs in accordance with this opinion. In all other things 
the judgment of the district court is affirmed. 


JUDGMENT ACCORDINGLY. 


Harvey N. LINK v. SYLVESTER O. CAMPBELL.* 
Fritep Juty 13, 1904. No. 13,500. 


1. Instructions: Error. An instruction which submits to the jury the 
affirmative of an issue which there is insufficient evidence to 
maintain is prejudicially erroneous. 


2. Trial: Evinence. A preponderance of evidence is all that is re- 
quired to maintain an issue in a civil action. 


Error to the district court for Antelope county: JOHN 
F, Boyp, JupGe. Reversed. 


Jackson & Williams and Roscoe Pound, for plaintiff 
in error. 


Samuel J. Tuttle and William V. Allen, contra. 


Amps, C. 


Plaintiff and defendant are the owners, respectively, of 
adjoining governmental subdivisions, or tracts of land. 
There is no dispute about the title of either, but the di- 
visional line between them is a section line, and the gov- 
ernment surveyor’s monuments at the corners of the sec- 
tions have been effaced by time and the action of the 
elements, and the plaintiff, claiming that the defendant 

*Rehearing allowed. See opinion, p. 310, post. 
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had encroached upon a strip of his tract lying along the 
section line, began this action in ejectment to recover 
possession. 

The sole subject of the controversy is the location of 
the line and each party offered evidence in support of his 
contention, thus producing a sharp conflict in the evi- 
dence. 

One of the instructions given, and excepted to, sub- 

mitted to the jury the defense of 10 years’ adverse pos- 
session which was pleaded in the answer, but which was 
admitted on the oral argument to be without sufficient 
support by the evidence. 
. Another instruction, also excepted to, advised the jury 
that the plaintiff “must recover, if at all, upon the 
strength of his own title to the property in controversy 
and that he cannot rely upon any alleged weakness or 
want of title in the defendant, and if the plaintiff has 
failed to prove his title and right of possession to the 
land in dispute by a fair preponderance of all the credible 
evidence, you must find for the defendant.” There were 
a verdict and judgment for the defendant and the plain- 
tiff prosecutes error. 

We think that both of these instructions were erro- 
neous. From the former of them the jury had a right to 
infer, and perhaps did infer, that there was evidence 
sufficient to support a finding of adverse possession, and 
for aught that we know to the contrary, their verdict may 
be founded upon that supposition. It seems to us very 
nearly self-evident, that an instruction submitting to a 
jury the affirmative of an issue which there is insufficient 
evidence to maintain, is prejudicially erroneous. 

Eliminating the defense of limitations, as upon this 
record must necessarily be done, there is no question of 
title involved in the litigation. The sole controversy is 
about the definition of a boundary line and rights of 
possession dependent thereon. The latter of the foregoing 
instructions has no meaning applicable to this record, 
unless it is interpreted as requiring the plaintiff to es- 
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tablish his contention as to the location of the boundary 
line, with that degree of certainty which is required of a 
plaintiff in ejectment in proving his title when the latter 
is in dispute, and this requirement is emphasized by 
qualifying the word “preponderance” by the word “fair.” 
It is true that in Altschuler v. Coburn, 38 Neb. 881, this 
court held that the use of the word “fair” in a like con- 
nection was not error, citing Dunbar v. Briggs, 18 Neb. 
94, and showing quite distinctly that there is no practical 
difference between such use and a similar employment 
of the word “clear,” which latter was condemned in 
Scarch v. Miller, 9 Neb. 26, and in Mara & Kempner v. 
Kilpatrick, 25 Neb. 107, and in several other cases. But 
these latter cited cases were not overruled. Neither were 
they overruled in Dunbar v. Briggs, swpra, which is en- 
tirely consistent with them. It was there held that the use 
of the qualifying word “fair,” in one instruction, was not 
reversible error, because the correct rule was stated in an- 
other instruction, and under the circumstances of the case 
it was evident that the jury could not have been misled. 
But there is no intimation of an intention to overrule or 
qualify the preceding opinions written by the same hand, 
nor any evidence of dissatisfaction with them. On the 
other hand, the writer indicates quite clearly that, in his 
opinion, the use of any expression requiring more than a 
mere preponderance of the evidence is erroneous, unless 
the vice is corrected by some other feature of the record. 
The logical deduction from the argument in the opinion in 
Altschuler v. Coburn, supra, is, therefore, the opposite of 
the conclusion at which the court arrived, and required a 
reversal instead of an affirmance of the judgment. In the 
case at bar the error under consideration is emphasized, 
rather than otherwise, by directing the attention of the 
jury, in the same instruction, to the abstract and irrelevant 
proposition of law that a plaintiff in ejectment whose title 
is in dispute must recover, if at all, upon the strength of 
his own title and not because of the weakness of that of 
his adversary. 
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For these reasons, it is recommended that the judgment 
be reversed and the cause remanded for a new trial. 


Lerron and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be reversed and the cause remanded for a new trial. 


RBVERSED. 


The following opinion on rehearing was filed October 5, 
1905. Judgment of district court affirmed: 


1. Ejectment: GENERAL DENIAL: INstTRUCTIONS. In an ejectment case, 
title by adverse possession may be proved under a general denial, 
and, when such title is one of the defenses relied upon by the 
defendant, he is entitled to have the jury instructed with ref- 
erence to the same if any competent evidence has been introduced 
to support that issue, even though the evidence may be contra- 
dicted or may be considered insufficient by the jury. 


In an ejectment case, where the defend- 
ant’s answer is a general denial, it is not error to instruct the 
jury that the plaintiff must recover, if at all, upon the strength 
of his own title to the property, and that he cannot rely upon 
the weakness of the defendant’s title. 


3. Instructions. The use in an instruction of the phrase “a fair pre- 
ponderance of the evidence” criticised, but held not to be preju- 
dicially erroneous. 


Lerton, C. 


The facts in this case are recited in the opinion filed at 
the former hearing, antc, p. 307. At the former hearing, 
the cause was reversed on account of the giving of two in- 
structions, the first of which submitted to the jury the 
question of whether or not the defendant Campbell and his 
grantors had been in possession of the strip of land in con- 
troversy for 10 years prior to the time the action was 
begun. This instruction was held to be erroneous, mainly 
because it “was admitted on the oral argument to be with- 
out sufficient support by the evidence,” and it is said that 
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an instruction submitting the affirmative of an issue which 
there is insufficient evidence to maintain is prejudically 
erroneous. We have heretofore said: “Where there is any 
evidence to support an issue presented by a party to an 
action, he is entitled to have the jury instructed with refer- 
ence to his theory of the case, if supported by competent 
-evidence and presented by the pleadings.” And this may be 
considered to be settled law in this jurisdiction. Hancock 
& Walters v. Stout, 28 Neb. 301; Cunningham v. Fuller, 
35 Neb. 58; Boice v. Palmer, 55 Neb. 389; Western Mat- 
ress Oo. v. Ostergaard, 71 Neb. 575. 

A re-examination of the record shows that while the evi- . 
dence is conflicting, a number of witnesses testified to the 
adverse holding of the tract of land in question for more 
than 10 years by defendant and his grantors. The force 
of this evidence is weakened by testimony upon the part 
of the plaintiff’s witnesses, that for a part of the time rent 
was paid for the use of such land to the plaintiff, but the 
identity of the tract of land for which rent was paid with 
that claimed by the defendant is iu dispute. The testimony 
of the defendant’s witnesses if uncontradicted would have 
sustained a verdict based upon adverse possession and this 
is sufficient to justify the giving of the instruction. The 
weight and sufficiency of the testimony were for the jury. 
They may have disbelieved the testimony of one side and 
believed the other. It is true, that upon the first oral 
argument in this court, it was admitted by one of the coun- 
sel for defendant that the evidence was not very strong 
upon this branch of the case, but it was not conceded that 
the question was erroneously submitted. One of the theo- 
ries upon which the case was tried was that the defend- 
ant and his grantors had occupied the premises for the 
statutory period, and he was entitled to have that question 
submitted to the jury. 

As to instruction number two, requested by defendant, 
which is assigned as error, it is objected that the instruc- 
tion so far as it advised the jury that the plaintiff must 
recover, if at all, upon the strength of his own title to 
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the property, and that he cannot rely upon any alleged | 
weakness of title in the defendant is erroneous, and it is 
argucd that this is a dispute as to the boundary line and 
not as to a question of title. But the issue presented by the 
pleadings was as to the title to a certain strip of land con- 
taining about 18 acres. The plaintiff alleged ownership 
which the defendant denied. The plaintiff was required to 
establish his title to the same by competent proof of owner- 
ship, and if he had failed to do so, he could not recover in 
the action. At the trial he produced his muniments of title, 
but he was further required to show, that the particular 
tract in dispute was covered by the description in his paper 
title and he was in fact compelled to recover upon the 
strength of his own title to the property in controversy. 

Objection is further made to the phrase “a fair pre- 
pondecrance of evidence” used in this instruction. The use 
of the expression “a fair preponderance of the evidence” 
has been repeatedly held by this court not to be reversible 
error. Murray v. Burd, 65 Neb. 427; Dunbar v. Briggs, 
18 Neb. 94; Mara & Kempner v. Kilpatrick, 25 Neb. 107; 
Altschuler v. Coburn, 38 Neb. 881. We agree with the 
former opinion that the use of the qualifying word “fair” 
is inadvisable and not to be commended, but as the record 
stands in this case we cannot see wherein the jury were 
in anywise prejudiced thereby. 

Instruction number eight, as to the weight to be given 
the original field notes, is complained of. Taken with the 
other instructions upon this point, we see no error therein. 
While perhaps its statements would not be sufficiently 
specific if standing alone, the instructions asked for by 
plaintiff, and given upon this branch of the case, supply 
what may be lacking in particularity. _ 

Much the greater part of the evidence in the case, which 
consists of nearly 500 pages, is directed to the question of 
where the true original government corners upon the line 
between sections 15 and 16 were situated, and it is evident 
that this was considered the most important question in 
the case. We are satisfied that the attention of the jury 
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_to the determination of this question of fact, was in no 


wise prejudicially affected, either by these instructions or 
by the other matters complained of by plaintiff in error. 

In the whole case, we find-no error prejudicial to the 
plaintiff in error, and recommend that the judgment of 
the district court be affirmed. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


WESTERN FLY GuARD COMPANY ET AL., APPELLANTS, V. 
PHivie F. HODGES ET AL, APPELLEES. 


Frep Juty 13, 1904. No. 13,600. 


1. Pledge: Suir To Enrorce. A pledge of money or negotiable paper 
fn the hands of a third party to secure the payment of the pur- 
chase price of chattels upon an executory contract of sale vests 
in the vendor a lien upon or interest in the fund, which, upon 
performance of the contract by him, he may enforce by a sult in 
equity. 


2. Evidence examined, and held to support the findings of fact and 
judgment of the trial court. 


AppraL from the district court for Lancaster county: 
Epwarp P. HoLtMsEs, JuDGE. Affirmed. 


Doyle & Berge, for appellants. 
Mockett & Polk and Sawyer & Snell, contra. 


AMES, C. 


Appellants were the owners of a patent for, and the 
manufacturers of, a device called a fly guard, which was 
designed to be attached to doors for the prevention of the 
ingress of flies when the former were in use. They en- 
tered into a written agreement with the appellees to sell 
and deliver to the latter, at a specified date, 1,000 of these 
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contrivances for a purchase price of $500, to be paid on 
delivery, and the appellees, as a pledge for the perforin- 
ance of the contract on their part, deposited with the 
First National Bank of Lincoln, a promissory note against 
a third person, agreeing that it or its proceeds, in case of 
collection by the bank, should be turned over to the ap- 
pellants in satisfaction of the purchase price upon per- 
formance of the contract by the latter. At the time the 
agreement was made the device was in an experimental 
stage, but a small model of it was exhibited with reference 
to which the contract was made, and there was, as the 
district court correctly found, an implied agreement that 
the fly guards to be delivered should conform thereto, or 
be equally as well adapted to accomplish the purpose in- 
tended. But certain castings entering into the structure 
of the model were made of brass, for which iron or steel 
was intended to be substituted in the manufacture of the 
guards for practical use, and it was found, upon the at- 
tempt being made, that it was difficult, or perhaps impos- 
sible, to make the substitution without changing the form 
of the castings in such manner as to seriously impair the 
efficiency of the device. At any rate, on the day specified 
by the parties for the delivery, appellants tendered to the 
appellees 1,000 of the guards as a compliance with the 
contract, but the latter refuesd to accept them on the 
ground, that by reason of the fact just mentioned, they 
were unsuitable for the purpose intended and were un- 
salable and without value. Thereupon this action was 
begun against the appellees and against the bank, as 
trustee or pledgec of the note and its proceeds, to compel 
the delivery thereof to the appellants pursuant to the con- 
tract. The bank filed an answer in the nature of inter- 
pleader and was permitted to retain the money to await 
the determination of the controversy between the parties 
claiming the fund, and to be discharged from the litiga- 
tion. 

Upon the trial the court made 10 special findings of fact, 
the last three of which are in the following language and 
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lare in our opinion supported by a preponderance of the 
/evidence : 

“8. That at the time of making the contract between 
the parties herein the plaintiffs furnished to the defend- 
ants a certain model of the fly guards so to be manufact- 
ured and said model was delivered into the possession of 
the defendants, and the said defendants retained pos- 
session thereof producing the same at the trial of this 
cause, and there was an implied understanding and agree- 
ment between the parties that said fly guards were to be 
manufactured and constructed in accordance with said 
model, and that said guards would answer the purpose for 
which they were intended. 

“9, That after the making of said agreement by the 
parties, the plaintiffs proceeded to the manufacture of 
such guards and the defendants assisted therein, making 
suggestions and assisting in experiments and attempting 
to make such guards out of other and different material 
other than the model as was first exhibited, in order that 
the same might be manufactured at less cost and thereby 
sold cheaper on the market. That said guards were not 
practicable in the manner in which they were made, and 
the device was only in the’experimental stage and had not 
been useful or successful up to and including the times 
herein complained of and set forth in the issues between 

' the parties herein. 

‘10. That the defendants gave notice to plaintiffs of the 
failure of said guards to perform the work and purposes 
for which they were intended and of the various defects 
therein and sought to aid the plaintiffs to perfect and 
make serviceable the said device, but that up to and in- 
cluding the time of the attempted delivery on the part of 
the plaintiffs to the defendants, the said device had not 
been perfected and made serviceable or useful for the pur- 
pose for which it was intended. That at the time of the 
making of such agreement and the depositing of the note 
in the First National Bank as herein described, the de- 
fendants relied upon the implied warranty that said de- 
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vice was Serviceable and sufficiently perfected in its manu- 
facture as to enable defendants to procure purchasers 
therefor, and that upon the discovery of the imperfections 
of such device and the impracticability of the same, the 
defendants therefore refused to accept the same upon be- 
ing tendered by the plaintiffs, and refused to execute the 
order to the First National Bank for the delivery of the 
note, or the proceeds collected thereon, to the plaintiffs.” 

AS conclusions of law the court found, in substance, that 
the note and its proceeds are not a trust fund or pledge for 
the performance of the contract by the appellees and that 
the appellants, even in case of full compliance with the 
contract on their part, would have had no interest therein, 
or lien thereon, and no right of action in equity, but would 
have been limited to their suit at law for damages for 
breach of the contract. Thereupon there was a judgment 
for the defendants of dismissal and for costs from which 
this appeal is prosecuted. The contract and note were 
inclosed in an envelope and deposited with the bank at 
the same time, and a memorandum was indorsed on the 
envelope to the effect that the note or its proceeds was not 
to be delivered to the appellants except by the order of 
the vendees, and this latter circumstance seems to have 
been responsible for the conclusion of law by the court, 
but it ought to have been considered in connection with 
all its related circumstances, and it cannot be supposed to 
have been intended wholly to defeat the purpose and prac- 
tical importance of the deposit. 

We think that the conclusions of law are erroncous, but 
that the judgment is right. It was for the very purpose 
of avoiding the necessity of a resort to the law courts and 
reliance upon the pecuniary responsibility of the vendees, 
in event of a breach of the contract by the appellees, that 
the deposit was required to be made and was made. If ap- 
pellants had not an interest in and a lien upon the deposit 
enforceable in equity, in case the purchase price had be- 
come payable by fulfilment of the contract, it might have 
been withdrawn by appellees at any time, and appellants 
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| deprived of their sole inducement for entering into the 
contract, and their sole security for the payment of the 
consideration money. But we are satisfied from an exami- 
nation of the record that there was not such a performance 
of the contract by appellants as entitles them to recover 
and therefore recommend that the judgment of the district 
court be affirmed. 


LETTON and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be 

AFFIRMED. 


Mary P. LONERGAN ET AL., APPELLEES, Vv. CITY OF SOUTH 
OMAHA ET AL., APPELLANTS. 


Frep Jory 13, 1904. No. 13,668. 


Proof of Publication, by the affidavit of a person having knowledge 
of the fact, must be made within six months after the last day 
of publication. 


APPEAL from the district court for Douglas county: 
Georep A. Day, JuDGE. Affirmed. 


A. H. Murdock, for appellants. 
Leffler & Winters, contra. 


OLDHAM, C. 


This is an action to restrain the colicction of a special 
grading tax levied by the mayor and council of the city 
of South Omaha on certain lots situated in grading 
district No. 42, in the above named city. The material 
allegation of the petition is, that the tax is illegal and 
void because the petition was not signed by the requisite 
number of freeholders; because there was no sufficient 
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notice given by the city council of its intention to sit as 
a board of equalization prior to the levy of the taxes com- 
plained of; because there was no legal meeting of the 
board of equalization held prior to the levy of the taxes, 
and because chapter 15 of the session laws of 1891 and 
chapter 7 of the session laws of 1893, which authorized the 
levy, were unconstitutional. The city answered with a 
general denial and a plea of estoppel. On issues thus 
joined, there was a trial to the court, judgment for plain- 
tiff, and defendants bring the case to this court on appeal. 
At the trial in the court below, the learned district 
judge held that the petition for grading, at the expense 
of the owners of the property, was sufficient and an exami- 
nation of the record leads us to the conclusion that this 
holding is fully supported. The court also held that there 
was no proof of a notice by publication of the meeting of 
the board of equalization before the levy of the tax against 
the property in the grading district. An examination of 
the record shows that plaintiffs, to support this allegation 
of their petition, introduced in evidence the record of 
the proceedings of the board which failed to show any 
notice by publication of the meeting. The defendant city 
introduced the following alleged proof of publication: 


“J. M. Tanner, being duly sworn, says that he is one of 
the proprietors of the Daily Tribune, a newspaper of gen- 
eral circulation in said county and state, published in the 
city of South Omaha, Neb., and that the notice, a copy of 
which is hereto annexed, was published in said newspaper 
for six times commencing on the 8th day of May to the 15th 
day of May, inclusive, 1900. J. M. TANNER.” 


‘This proof was subscribed and sworn to on the 8th day 
of July, 1908. 

The sufficiency of this proof is challenged because it 
fails to specifically show that the notice was published for 
six consecutive days immediately preceding the meeting 
of the board of equalization and also for the reason that 
it was sworn to on the 8th day of July, 1903, more than 
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' three years after the last publication. Section 403 of the 
code provides: “Publications required by law to be made 
in a newspaper, may be proved by affidavit of any person 
having knowledge of the fact, specifying the time when 
and the paper in which the publication was made, but such 
affidavit must, for the purposes now contemplated, be 
made within six months after the last day of publication.” 
It is apparent, that to entitle defendants to prove the pub- 
lication in the newspaper by the affidavit of a person 
having knowledge of the fact, such affidavit must be made 
' within six months of the last day of the publication. As 
this affidavit was the only proof offered by defendants, 
tending to show publication of the notice during the time 
required by the statute, we think the learned trial court 
was fully justified in finding that there was no sufficient 
proof of publication of notice of the meeting of the board 
of equalization, and, as such notice is jurisdictional, we 
need not examine into the question of the constitutionality 
of the statute under which the tax was sought to be levied. 

We therefore recommend that the judgment of the dis- 
trict court be affirmed. 


AMES and LErToN, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


MARGARET GOMBERT ET AL., APPELLANTS, Vv. Mary J. Lyon 
ET AL., APPELLEES. 


Fitep Jury 18, 1904. No. 13,581. 


1, Occupying Claimant. Where an occupying claimant is allowed for 
valuable and lasting improvements made while in possession, 
the measure of his recovery is the amount the real estate in- 
creased in value by reason of such fmprovements, and not the 
cost of making the same. Lothrop v. Michaelson, 44 Neb. 633, 
followed and approved. 

2. Evidence examined, and held insufficient to sustain the trial court. 


320 NEBRASKA REPORTS. [Vou. 72 


Gombert v. Lyon. 


APPEAL from the district court for Nuckolls county: 
GrEorGE W. Stunss, JupGE. Reversed. 


J. H. Broady and Cole & Brown, for appellants. 


L. CG. Burr, contra. 


OLDHAM, C. 


This is a supplemental proceeding under the occupying 
claimant’s act to determine the value of the improvements 
on a half section of land situated in Nuckolls county, 
Nebraska. The case was before this court on its merits 
and the title quieted in the appellants, in the case of 
Lyon v. Gombert, 63 Neb. 630. After the judgment of 
this court quieting the title in the present appellants, 
appellees filed a supplemental petition, asking in sub- 
stance to have the value of the improvements placed on the 
premises determined under the provisions of the occupy- 
ing claimant’s act, chapter 63, Compiled Statutes (Anno- 
tated Statutes, 10259-10269). Proper orders were made 
by the district court on this application, appraisers were 
appointed as provided by the act, and returned the fol- 
lowing findings: 

“The undersigned appraisers respectfully report that in 
pursuance of the instructions of this court, we did on 
the 30th and 31st days of July, 1903, make the following 
appraisement as per your instructions in the above entitled 
cause: 

200 acres of breaking on the north half of 14-3-8.. $400.00 


House on said land.......... ccc eee eee eee 60.00 
Stable on said land.............. cece cece eee 60.00 
300 rods of wire fence on said land............ 50.00 

Total improvements ...... ..........000: $570.00 
Net value of rents and profits under your order $2,540.00 
Less value of improvements above mentioned... 570.00 

Balan Ce s-3.:5.05 46 de sara ates Cbd Gea bolo ee ees $1,970.00 


Value of said land in 1893, $4,000.00. 
Value of said land in 1903, $7,500.00.” 
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Objections were filed to this report by the appellees, for 
the reason, among other things, that the appraisers did not 
appraise and fix the amount the real estate was increased 
in value, by. reason of the improvements placed upon said 
land by the objectors. The court overruled these objec- 
tions and entered judgment on the findings of the apprais- 
ers without any other testimony being produced, and al- 
lowed the appellees a credit of $3,500 for the increased 
value of the land between 1898 and 1908, as shown by the 
report of the appraisers, and to reverse this action the 
landowners have appealed the case to this court. 

It is urged by the appellants that the occupying claim- 
ants are only entitled to the actual value of the improve- 
ments placed upon the land by them, and that this is 
the full measure of their recovery; that this court should, 
from the report of the appraisers, make a finding allowing 
the claimants $570 as shown by the report of the apprais- 
ers, and charge them with rents and profits in the sum of 
$2,540, and either render a judgment here, or direct a 
judgment to be rendered by the lower court on reversal, 
for $1,970 in favor of appellants. 

It is contended on the contrary by the appellees, that 
there is sufficient evidence in the report of the appraisers 
to uphold the judgment of the district court in awarding 
the occupants the $3,500 as the increase in the value of 
the real estate, which was occasioned by their cultivation 
and improvement of the premises. We cannot fully agree 
with either of these contentions; for the rule is well estab- 
lished in this state, that “Where an occupying claimant is 
allowed for valuable and lasting improvements made while 
in possession, the measure of his recovery is the amount 
the real estate increased in value by reason of such im- 
provements, and not the cost of making the same.” Loth- 
rop v. Michaelson, 44 Neb. 633. 

We think, under this rule, that the report of the ap- 
praisers should have been set aside, or that the court 
should have directed the appraisers to supplement their re- 
port with a finding not only as to the value of the land in 


~_ 
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its unimproved state, but as to its enhanced value, if any, 
by reason of the improvements erected thereon by the 
occupants. The report before us plainly indicates that 
the appraisers were attempting to fix the actual cost of the 
improvements placed on the land, and this, standing alone, 
is not sufficient evidence on which to make a finding as 
to the enhancement of the value of the land by reason of 
the improvements. They have also found, as they should 
have done, the value of the land in its unimproved con- 
dition in the year 1893, the time the action began, and 
they found the value of the land and improvements in the 
year 1908; but ‘as to how much the value of the land has 
increased by reason of the general rise in land values in 
that county, and how much, if any, of its increased value is 
due to the improvements and cultivation of it by the occu- 
pant, we are without competent testimony before us to 
make a proper finding. 

We therefore recommend that the judgment of the 
district court be reversed, and the cause remanded for 
further proceedings, 


AMES, C., concurs. LErTon, C., not sitting. 


By the Court: For the reasons stated in the foregoing 
opinion, it is recommended that the judgment of the dis- 
trict court be reversed and the cause remanded for further 
proceedings. 

REVERSED. 


MIcHAEL LAMB v. PaTRIcK J. ROONEY ET AL. 
Firp Jory 18, 1904. No. 13,601. 


1. Election of Remedies. If, in attempting and designing to make 
an election, one puts forth an act or commences an action in 
ignorance of substantial facts which proffer an alternate remedy, 
and the knowledge of which is essential to an intelligent choice 
of procedure, his act or action is not binding. He may, when 
informed, adopt a different remedy. Pekin Plow Oo. v. Wilson, 
66 Neb. 115, followed and approved. 
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2. Trusts, Enforcement of: Equity. The conventional relation of 
trustee and cestui que trust or other fiduciary relation is not 
essential to the jurisdiction of a court of equity to declare and 
enforce a trust with respect to the property stolen from the 
beneficial owner. Nebraska Nat. Bank v. Johnson, 51 Neb. 546, 
followed and approved. 


Error to the district court for Greeley county: JAMES 
N. Paut, Jupce. Reversed with directions. 


T. J. Doyle and H. C. Vail, for plaintiff in error. 
James R. Swain and Abbott & O’Malley, contra, 


OLDHAM, C. 


The facts underlying this controversy are, that on the 
92d day of April, 1902, Harry Hill and Verne Stewart 
stole and drove away from a herd of cattle owned by 
plaintiffs, 10 head of steers which they delivered to de- 
fendant Michael Lamb, who intermingled the stolen cattle 
with 15 head of his own and shipped the same to South 
Omaha, Nebraska, where they were sold to the commis- 
sion firm of Ralston & Fonda, the proceeds of sale amount- 
ing to $1,800; $880 of the proceeds of the sale of this car- 
load of cattle were invested in 49 head of yearling steers 
by defendant Lamb, and the cattle purchased were shipped 
to his ranch in Greeley county, Nebraska. Subsequently 
the defendant Lamb was arrested on a criminal warrant 
and charged with aiding and abetting the larceny of the 
cattle and with receiving the stolen cattle, knowing the 
same to have been stolen. He was convicted of this criminal 
charge in the district court for Greeley county, Nebraska, 
and sentenced to the penitentiary for a term of nine years. 
The judgment of the district court was subsequently 
affirmed by the court in the case of Lamb v. State, 69 Neb. 
212. Shortly after the larceny of plaintifi’s cattle they 
began an action against the defendant Lamb to recover 
the value of the stolen cattle and procured an attachment 
to issue and levied the same upon the cattle now in dis- 
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pute. Subsequently, the attachment proceeding was dis- 
missed by plaintiff and the instant case, a bill in equity to 
impose a resulting trust on the 49 head of cattle pur- 
chased from the proceeds of the sale of the cattle stolen 
from plaintiffs, was institued. Issues were properly joined 
on the petition in the court below, and a trial had to the 
court, which resulted in a judgment for plaintiffs and a 
decree quicting title to the 49 head of cattle in dispute in 
plaintiffs. From this judgment and decree, the defend- 
ant brings error to this court. 

The first contention urged for a reversal of the cause is, 
that the plaintiffs by instituting suit against the defendant 
to recover the value of the property stolen, and having an 
attachment issued, elected to treat the cattle as the prop- 
erty of the defendant, and that, having so elected, they are 
now estopped by this act from claiming the equitable title 
to the cattle in dispute. There are two suflicient answers 
to this contention: 'The first is, that by instituting a suit 
at law against the defendant for the recovery of the value 
of the cattle alleged to have been stolen, plaintiffs by this 
act did not elect to declare that the defendant was the 
owner of any particular property. Nor did they by this 
act disaffirm their title to the property stolen by the de- 
fendant, nor their right to trace the proceeds of such 
property when reinvested and have a trust declared there- 
in. And again it clearly appears from the testimony that 
at the time the attachment proceeding was instituted, 
plaintiffs had no knowledge of the fact that the 49 head 
of cattle now in dispute had been purchased from the pro- 
ceeds of the sale of their cattle. In Pekin Plow Co. v. 
Wilson, 66 Neb. 115, this court said that, “If in attempt- 
ing and designing to make an election, one puts forth an 
act or commences an action in ignorance of substantial 
facts which proffer an alternate remedy, and the knowl- 
edge of which is essential to an intelligent choice of pro- 
cedure, his act or action is not binding. He may, when in- 
formed, adopt a different remedy.” 

The next question urged is, as to the sufficiency of the 
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testiniony to impress a resulting trust in favor of plaintiffs 
on the cattle in dispute. The evidence as to the larceny of 
the cattle and defendant Lamb’s participation therein was 
the same in the case at bar as it was in the criminal pro- 
ceeding, and we may say that, in full compliance with all 
rules of evidence, this fact has been fully established. That 
a thief who steals the property of another and changes its 
form by reinvestment is a trustee ca maleficio of the owner 
of the property is well established in this state, and as was 
said by Post, C. J., in Nebraska Nat. Bank v. Johnson, 51 
Neb. 546, “The conventional relation of trustee and cestut 
que trust, or other fiduciary relation, is not essential to the 
jurisdiction of a court of equity to declare and enforce a 
trust with respect to the property stolen from the bence- 
ficial owner.” 

Then the question to be determined is, how much, if any, 
of the proceeds of the cattle stolen from plaintiffs have 
been traced by the testimony in the record to the purchase 
of the cattle in dispute? The evidence shows that before 
the theft of the cattle the defendant had a small balance of 
about $76 in the Spaulding State Bank; that after the 
sale of the car-load of cattle at South Omaha defendant 
deposited in this bank a draft on the Packers National 
Bank of South Omaha for $1,589.92; that from the 
moneys so deposited in the Spaulding bank he purchased 
a draft of $555.93 which was applied as payment of a part 
of the purchase price of the cattle in dispute. The evi- 
dence shows that the 10 head of plaintiff’s cattle, which 
were intermixed with the 15 head of defendant’s cattle, 
were of the value of about $850 and that the draft for 
$1,589.92 was part of the proceeds of the sale of all those 
cattle. This is all the evidence in the record which tends 
to trace the proceeds of plaintift’s cattle into the purchase 
of the herd in controversy. It seems to us, in view of this 
state of the record, that the learned trial court went too 
far with his decree in declaring plaintiffs the absolute 
owners of the property in dispute. Plaintiffs voluntarily 
abandoned a court of law for the redress of their civil 
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wrong and sought the assistance of a court of chancery, 
which always abhors forfeitures and penalties. Having 
thus selected a forum of conscience for relief, although in 
a contest with a convicted felon, they are only entitled to 
such a decree as equity provides, which is to have a result- 
ing trust declared in the property in controversy, to the 
extent that they have traced the procceds of the sale of 
their property to the chattels in dispute. 

We therefore recommend that the judgment of the dis- 
trict court be reversed, and that the cause be remanded 
with direction to the court below to impress a trust in 
favor of plaintiffs on the property in dispute for the sum 
of $555.93, with seven per cent. interest from May 1, 1902, 
and to declare this trust a first lien on the property in 
dispute and to enter a proper decree directing the sale of 
the property, unless the amount of this lien be paid within 
20 days from the entry of judgment. 


AMES and Lerron, CC., concur. 


By the Court: I’or the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded, with direction to the court below to 
impress a trust in favor of plaintiffs on the property in 
dispute for the sum of $555.93, with 7 per cent. interest 
from May 1, 1902; and to declare this trust a first lien on 
the property in dispute, and to enter a proper decree 
directing the sale of the property, unless the amount of 
this lien be paid within 20 days from the entry of judg- 
ment, 

JUDGMENT ACCORDINGLY. 


City OF OMAHA V. Mary HOULIBAN. 
Fitep Juty 13, 1904. No. 13,464. 


1. Personal Injury: QuESTION For Jury. Issues as to the existence 
of negligence and contributory negligence, and as to the proxi- 
mate cause of an injury, are for the jury to determine, when the 
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evidence as to the facts is conflicting, and where different minds 
might reasonably draw different conclusions as to these ques- 
tions from the facts established. 


2. Pleading and Proof. Proof as to the distance of the surface of the 
sidewalk from the ground and the slope of the ground at the 
end of the walk, held to be within the issues. 


Error to the district court for Douglas county: JACOB 
FAWCETT, Jupen. Affirmed. 


C. C. Wright and W. H. Herdman, for plaintiff in error. 
James H. McIntosh, contra. 


Lerton, C. 


This action was brought by Mary Houlihan, defendant 
in error, hereinafter styled the plaintiff, against the city 
of Omaha, plaintiff in error, hereinafter styled the de- 
fendant, to recover damages for personal injuries alleged 
to have been suffered by her by reason of a defective 
sidewalk in said city. The plaintiff, at the time of the 
accident, was an unmarried woman, about 50 years of 
age, who had been engaged in domestic service for 10 or 
12 years previously, and was a stout healthy woman 
weighing about 170 pounds. She was injured at a point 
where a wovden sidewalk running on the west side of 
24th street between Cuming and Burt streets intersects 
the alley on the west side of the street. The evidence 
shows that the sidewalk is made of two-inch planks laid 
crosswise on four-by-four stringers; that at the point 
where the sidewalk reaches the alley there is no cross- 
walk and that the middle of the alley is about 16 to 18 
inches below the level of the surface of the sidewalk; that 
immediately at the end of the walk upon which the plain- 
tiff was walking the distance from the surface of the 
sidewalk to the ground is from eight to ten inches, and 
that from that point there is quite a steep slope for the 
remainder of the distance to the level of the middle of the 
alleyway. The plaintiff was familiar with the locality; 
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she testifies that the sidewalk was clear and all right at 
the place; that as she was proceeding along the walk in 
the direction of Cuming street she stepped down from the 
surface of the plank walk to the ground, when her foot 
slipped and she fell backward upon her other foot in such 
a manner that the bones of her leg were broken just above 
the ankle. It appears that after the bones were set by 
the surgeons she employed, a plaster cast was placed upon 
the injured member and she was compelled to remain 
in bed for about nine weeks; that afterwards she was 
obliged to use crutches for a long period of time and was 
still to some extent incapacitated from labor by the in- 
jury received. She recovered a judgment in the district 
court from which the defendant city prosecutes error. 

The principal contention of the defendant is that the 
verdict is not sustained by sufficient evidence, is-contrary 
to law and that the court erred in refusing to direct a 
verdict for the defendant. The argument of the defendant 
is mainly devoted to two points. First, that the plaintiff 
was clearly guilty of contributory negligence since she 
was acquainted with the condition of the walk at the point 
where the injury occurred and that she with full knowl- 
edge of this defective condition attempted to pass over 
the dangerous spot. That the danger was well known to 
her and that she having deliberately attempted the pass- 
age must be taken to have assumed the risk. 

The first question to be considered is whether or. not 
the plaintiff knowing the condition of the walk when she 
made the descent was guilty of contributory negligence 
in attempting to pass. Certain photographs were intro- 
duced in evidence which show clearly the condition of the 
sidewalk and “the vertical cut-off,” of which the plaintiff 
complains, at the time of the accident. The plaintiff 
testifies that she did not see any ice or snow when she 
fell, if there was any it must have been covered with dust; 
while the testimony of Dr. Upjohn, the doctor who was 
called to her at the time of the accident, was that there 
was a small piece of ice about four inches from the end 
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of the sidewalk, occupying about eight inches of the center 
of the walk, and that a person could have stepped to one 
side of the ice had they taken the pains. He further tes- 
tified that the plaintiff told him that she had fallen there 
when she was running for the car, that she noticed the 
car standing and she was running to catch the car and 
stepped on the ice and fell. The plaintiff denies that she 
told the doctor that she was running; but her testimony 
as to whether she said she stepped upon the ice is that 
she told him she stepped out in the alley and fell; that she 
does not believe she told the doctor she stepped on the 
ice, she could not say, that it might be icy, but that she 
did not see it, it must be because of the dust. The witness 
Johnson testified that at the time of the accident he looked 
to see if there was ice there and there was none. 

The evidence showed that the sidewalk upon the other 
side of the street was not in good condition. The photo- 
praphs show that the middle of the street was rough and 
frozen and also show a steep bank at the edge of the side 
walk next the street higher than the step from the side 
walk to the alley. Under these circumstances we believe 
that a person of ordinary prudence would be justified in 
stepping down from the end of the walk a distance of 
eight to ten inches, which is not an unusually high step. 
Had the condition of the ground beyond been level, in all 
probability no injury would have resulted, but doubtless 
owing to the sharp slope beyond the first step down, the 
plaintiff’s foot slipped and she fell. 

We are convinced from the evidence that the proximate 
cause of the injury was the abrupt descent from the sur- 
face of the sidewalk to the level of the alley. There was 
a vertical descent of from eight to ten inches, then a slop- 
ing descent for about the same distance. Had the side- 
walk been constructed so as to leave no abrupt descent 
the accident in all probability would not have happened. 
It is probable that a small part of the surface of the slope 
was icy but was covered with dust, since the plaintiff tes- 
tifies that she did not see any ice when she stepped down, 
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and it is not at all improbable that the fall of the plaintiff 
to the ground brushed the dust away and made the ice 
visible. Although the plaintiff was well acquainted with 
the condition of the sidewalk at this point, her knowledge 
would not prevent her recovery in this action, provided 
that she used ordinary and reasonable care considering 
all the circumstances at the time she was injured. Union 
P. R. Co. v. Evans, 52 Neb. 50. There is no clear and 
satisfactory evidence of the intervention of any other 
agency causing the plaintiff to slip, than the defective and 
improper situation and construction of the end of the 
sidewalk so that it was left elevated such a height above 
the alleyway, and the nature of the ground at the bottom 
of the step. 

The question of whether or not the plaintiff was negli- 
gent was submitted to the jury by appropriate instruc. 
tions, and the jury found against the defendant on this 
issue. The question of contributory negligence becomes a 
matter of law for the consideration of the court only when 
the inference to be deduced from the testimony is so clear 
and positive that reasonable minds could not well differ, 
but where persons of ordinary good judgment might rea- 
sonably differ in the conclusion drawn from the facts as to 
whether or not a person has been guilty of contributory 
negligence, it is a matter entirely for the jury to deter- 
mine. In this case, the court cannot say as a matter of 
law that the plaintiff was guilty of contributory negli- 
gence and the matter was properly submitted to the jury. 

The defendant’s second contention is that the negligence 
of which the plaintiff complains was not the proximate 
cause of the injury, but that the injury was caused, not 
by the defective condition of the sidewalk but by the lack 

‘of a cross-walk across the alley, or by the accumulation of 
ice or Snow at the point of crossing and that hence the evi- 
dence does not support the allegations of the petition. 
The petition charges “that said sidewalk as so constructed 
and maintained by said defendant is, and during all the 
times herein mentioned, was dangerous to foot passengers; 
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that during the winter season ice, snow and mud accumu- 
late on the ground at the bottom of said vertical cut-off, 
so that passengers walking along said sidewalk, and step- 
ping down said vertical cut-off were in great danger of 
slipping and falling and sustaining injuries thereby; that 
said defendant was negligent in constructing and main- 
taining said sidewalk with said vertical cut-off in manner 
and form as aforesaid, and the said danger to foot pas- 
sengers by reason thereof was at all times well known to 
the said defendant.” While it is true that the petition 
does not describe the precise nature and every element of 
the defect that caused the accident, it sufficiently appears 
that it was the distance between the surface of the walk 
and the ground, and the uneven condition of the surface 
of the ground at the foot of the step that was complained 
of. No motion to make the petition more specific was filed 
and we think its allegations broad enough to admit of the 
proofs furnished. 

A number of objections are urged to the instructions 
of the court, but we are satisfied that the instructions 
given fairly submit the issues to the jury. It is objected 
that the court erred in instructing the jury that the life 
expectancy of the plaintiff was 21.11 years. The parties 
stipulated that, according to the Carlisle table of expect- 
ancy of life, the prospective life of a person of the age 
of 50 is 21.11 years when in good health. There was no 
other evidence as to expectancy. The evidence shows that 
the plaintiff was in good health at the time of the accident. 
It is true that the Carlisle table of expectancy is not 
conclusive of the question of the probable duration of life 
of an individual, but is merely a matter of evidence to be 
taken into consideration by the jury the same as other 
evidence and that in some cases an instruction of this kind 
might be prejudicial; but in the case at bar the evidence 
was undisputed. The only effect that the introduction of 
this table could have would be to affect the amount of 
the plaintiff’s damages. The defendant does not complain 
that the damages are excessive, and even if it did there 


332 NEBRASKA REPORTS. [Vou. 72 


Nelson v. Webster. 


would be no ground for the complaint. The action of the 
court was not prejudicial. 

The case was fairly tried and submitted to the jury, and 
we find no error in the record prejudicial to the defend- 


ant. 
We recommend that the judgment of the district court 
be affirmed. 


AMES and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


EDWARD NELSON V. J. R. WEBSTER, SHERIFF, ET AL, 
Fintep Jouity 13, 1904. No. 13,576. 


1. Judgment: PrincipaL anp Surety. A defendant, who had been 
found to be a surety by the judgment in the original action upon 
a promissory note, paid the amount of the judgment and took 
an assignment of it to himself for the purpose of enforcing it 
against his principal. Held, That, as between the parties, the 
judgment had not been satisfied and extinguished, and that the 
surety was entitled to collect the same by the issue of execution 
against his principal. 


: CONCLUSIVENESS. Where in an action against a principal 
and surety, that issue has been presented and a finding made 
under section 511 of the code, the relation of the parties as prin- 
cipal and surety has been conclusively determined, and need not 
be relitigated in an action to subrogate the surety to the rights 
of the creditor against the principal. 


2. 


Error to the district court for Saunders county: 
BENJAMIN F*, Goop, Jupan. Affirmed. 


John H. Barry, for plaintiff in error. 


V. L. Hawthorne, contra. 
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This is an action of replevin brought by Edward Nelson, 
plaintiff in error as plaintiff, against J. R. Webster, Sher- 
iff of Saunders county, and Peter Johnson, defendants in 
error as defendants, in the district court for Saunders 
county. The case was tried to the court upon an agreed 
stipulation of facts which are substantially as follows: 
That on March 29, 1897, the Farmers & Merchants Bank 
recovered a judgment against Friberg, Nelson and John- 
son in the sum of $154.25 and costs taxed at $11.55 upon a 
promissory note signed by said parties; that the evidence, 
findings and judgment of the court show that Peter 
Johnson signed the note as surety; that afterwards Peter 
Johnson paid the full amount due upon the judgment of 
the plaintiff by his attorney, S. H. Sornborger, and the 
following record was made upon the court docket upon 
which the judgment appears: 

“April 8, 1897. In consideration of the payment of 
$163.81 by Peter Johnson, surety of the plaintiff, this 
judgment as against Andrew Friberg and Edward Nelson 
is hereby assigned and set over to said Peter Johnson to 
proceed herein in plaintiff’s name or otherwise against said 
Friberg and Nelson but not at plaintiff’s costs. Farmers 
& Merchants Bank, by 8. H. Sornborger, its- attorney.” 
That a transcript of the judgment and assignment was 
filed in the district court for Saunders county and an exe- 
cution issued thereon, by virtue of which execution the 
defendant Webster as sheriff seized the property described 
in plaintiff’s petition which is of the value of $690; that 
Peter Johnson, the defendant, caused the execution to 
issue claiming to own the judgment by virtue of having 
paid the same and receiving the assignment thereof. Upon 
the pleadings and evidence, judgment was rendered for the 
defendant, and the plaintiff prosecutes error to this court. 

The plaintiff in error contends, first, that Johnson, hav- 
ing paid and satisfied the judgment, it was extinguished 
and no longer remained a valid judgment against any one; 
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second, that one of several judgment defendants cannot 
become the assignee of the judgment, as against the other 
defendants. 

It is admitted by the plaintiff in error that had John- 
son, after paying the judgment, filed his petition contain- 
ing the proper averments in a court having jurisdiction 
against Nelson and Friberg, his codefendants, had brought 
them into court and sustained the allegations of his peti- 
tion with proper proof, he would have been subrogated to 
the rights of the bank. But it is contended that he can- 
not summarily acquire the right to enforce the judgment 
against his codefendants, and determine his rights and the 
rights of Nelson without giving Nelson his constitutional 
right to be heard in his own defense. The defendants in 
error upon the other hand contend that the fact that 
Johnson was only a surety is res adjudicata, that payment 
to the bank and the assignment of the judgment to him 
operate as a transfer of the judgment, and that thereby he 
was subrogated to all the rights and remedies possessed 
by the bank at that time, and can enforce the judgment as 
to his principal as fully as the bank could have done. In 
the original action in the county court, issues were ten- 
dered upon the question of whether the relation of prin- 
cipal and surety existed as between Johnson and his 
codefendants; evidence was taken and a finding and judg- 
ment was had upon such issue, which determined as be- 
tween the parties the fact that Johnson was merely a 
surety. So that the status of the parties as principal and 
surety was conclusively determined before the payment of 
the judgment and its assignment to Johnson took place. 

By section 511 of the code it is provided that “in all 
cases where judgment is rendered in a court of record 
within this state, upon any other instrument of writing, 
in which two or more persons are jointly and severally 
bound, and it shall be made to appear to the court, by 
parol or other testimony, that one or more of said persons 
so bound signed the same as surety or bail for his or their 
codefendant, it shall be the duty of the clerk of said 


VOL. 72] JANUARY TERM, 1904. 335 


Nelson v. Webster. 


court, in recording the judgment thereon, to certify which 
of the defendants is principal debtor, and which are sure- 
ties or bail.” By the provisions of this section, the ques- 
tion of whether the parties stand in the relation of princi- 
pal and surety may be as effectually litigated and settled 
in the original action, as could be done under the common 
law in a subsequent action in which the surety sought 
exoneration. One of the principal objects, therefore, of 
the surety’s suit had been realized by the adjudication in 
the original suit that Johnson stood in the relation of 
surety to his codefendants. 

It is further established that the surety has paid the 
judgment creditor the full amount of the judgment and 
costs and obtained an assignment thereof. Under the 
pleadings in this case no issue is tendered that could be 
litigated in an action for exoneration, other than the alle- 
gation in the reply that Nelson was only a surety upon 
the obligation and not a principal, but this issue as we - 
have seen has been adjudicated and settled as between these 
parties. 

Under the civil law not only is the surety entitled where 
he pays the whole debt to the benefit of all the collateral 
securities taken by the creditor, “but he is also entitled to 
be substituted, as to the very debt itself, to the creditor 
by way of cession or assignment. And upon snch cession 
or assignment * * * the debt is, in favor of the 
surety, treated not so much as paid, as sold; not as extin- 
guished, but as transferred with all its original obligatory 
force against the princpal.” 1 Story, Equity Jurispru- 
dence (13th ed.), section 500. And this it seems was the 
earlier doctrine at common law. Sce cases cited in 1 
Story, Equity Jurisprudence (18th ed.), section 499. Mr. 
Story, however, states that the doctrine is now established, 
that the surety has no such right to be enforced in equity 
and that he cannot insist upon any assignment, upon the 
ground that by the payment of the debt the debt has be- 
come extinguished, but he comments upon this doctrine 
as follows: 
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“Tt is observable that the whole of this reasoning pro- 
ceeds upon the ground that by the payment by the surety 
the original debt is extinguished. Now that is precisely 
what the Roman law (as we shall presently sec) denicd; 
and it treated the transaction between the surety and the 
creditor according to the presumed intention of the parties 
to be not so much a payment as a sale of the debt. 1 
Domat Civil Law, Book 3, tit. 1, sec. 6, art. 1; post, sec. 
500 and secs. 635, 636, 637. It is not wonderful that 
courts of equity, with this enlarged doctrine in their 
view, which is in entire conformity to the intention of the 
parties as well as to the demands of justice, should have 
struggled to adopt it into the equity jurisprudence of 
England. The opposing doctrine is founded more on tech- 
nical rules than on any solid reasoning founded in general 
equity. In truth courts of equity in many cases do adopt 
it and act upon it.” (Sec. 499d.) 

It will be observed that in the case at bar, the purpose 
and object of the usual action in equity, by which the 
surety seeks to be subrogated to the rights and remedies 
of the creditor, has been effectually accomplished by the 
assignment of the judgment. The object of the equitable 
action was to procure the right to the surety who had paid 
the debt, to have the advantage and benefit of every lien, ~ 
claim or security which the original creditor had against 
the principal debtor. We think that the equitable doc- 
trine of the civil law has become the doctrine of the 
majority of the American courts. 

In Townsend v. Whitney, 75 N. Y. 425, the whole subject 
is examined and it is said, that it has not always been easy 
to define the cases in which subrogation could be had and 
the English authorities are not all consistent, and in that 
case it was held that where a judgment has been rendered 
upon the surrogate’s decree against an administrator and 
the judgment has been paid by one of the sureties he may 
have the decree assigned to himself or to some one else 
for him and enforce it by attachment against the admin- 
istrator. 
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In a leading case in New Hampshire, there is an ex- 
tended discussion of the legal principles involved in this 
case in which the language used by the writer of the 
opinion is so apt that we quote from it at length. The 
court say, by Bell, J.: 

“The general principle, that a surety is entitled in 
equity, to be subrogated to all the securities which the 
creditor holds against the principal, is everywhere admit- 
ted. (Citing cases.) So it is beyond question that the 
surety, paying the debt, may stipulate for an assignment of 
all the collateral] securities of the creditor against the 
principal, and such assignment will be protected in courts 
of law, as well as in equity. (Citing cases.) It is equally 
clear, that the payment of a debt by any person who is 
liable to its payment is a discharge of it. It is thencefor- 
ward functus officio, and cannot be enforced against any 
person, who is liable to its payment in the same degree 
as the party paying. United States v. Preston, 4 Wash. 
(U. S. C. C.) 446. So payment of a judgment, or ex- 
ecution, by either of the judgment debtors, discharges 
the execution, and is a satisfaction of the judgment. (Cit- 
ing cases.) And, as a general rule, the same result follows 
from a payment made by any other person; and any 
agreement made by the party making the payment with 
the creditor, that the execution shall not be discharged, 
or returned satisfied, in order that the party paying may 
collect upon it a part or the whole of the judgment debt 
from another of the judgment debtors, will be entirely 
nugatory. * * * But the rule, that a surety may take 
an assignment of any security for the payment of the 
debt, which is held by the creditor, unavoidably implies an 
exception to the general rule that payment of a debt by a 
codebtor discharges the other codebtors, whether the debt 
rests in contract merely, or is merged in a judgment. 
* * * We apprehend, therefore, that the rule, that 
payment by a codebtor discharges the debt, must be sub- 
ject to this exception; if the codebtor, making the payment, 
is a surety, the debt will be holden undischarged, so far as 
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is necessary to preserve and give effect to the collateral se- 
curities against the principal, assigned by the creditor to 
the surety, either voluntarily, or by a decree of a court of 
equity. * * * The payment, for most purposes, dis- 
charges the debt, but does not so discharge it, as to destroy 
the security of the surety; but a judgment may be entered 
up, to be levied on the property attached, or, if judgment 
be rendered, a levy on that property may be effectually 
made, though the execution would be enjoined, or set aside, 
if used for any other purpose.” dgerly v. Emerson, 23 
N. H. 555, 55 Am. Dec. 207. 

The American cases on this subject are collected and 
distinguished in 24 Am, & Eng. Ency. Law (ist ed.), 20+4- 
206, and notes. See, also, Lidderdale v. Robinson, 12 
Wheat. (U. 8.) 595; Pott v. Nathans, 1 Watis & Ser. (Pa.) 
155, 87 Am. Dec. 456; Scaring v. Berry, 58 Ia. 20, 11 N. W. 
708; Bank of Montpelicr v. Dixon, 4 Vt. 587, 24 Am. Dec. 
640; Mason v. Picrron, 63 Wis, 239, 23 N. W. 119; Afitehell 
v. DeWitt, 25 Tex. Supp. 180, 78 Am. Dec. 561. 

The case at bar is easily distinguished from the cases of 
Potvin v. Meycrs, 27 Neb. 749, and Henry & Coatsworth 
Vo. v. Halter, 58 Neb. 685, cited by plaintiff in error. In 
each of these cases, the defendant who paid the judgment 
was apparently primarily liable for the debt and it was 
not ascertained by the-judgment that he stood in the rela- 
tion of surety to the principal debtor. 

In Wilson v. Burney, 8 Neb. 39, the facts were that 
Humphrey Brothers had commenced an action against 
Horace Taylor, E. A. Berry and the defendant Burney, 
and recovered a judgment against Taylor as principal and 
Berry and Burney as sureties. An affidavit for garnish- 
ment was filed against the firm of Wilson & Phillips, sum- 
mons issued thereon, the answer of the garnishees taken 
and an order made that the garnishees pay the sum of 
$85 into court. After this order was made an execution 
was issued on the original judgment and the amount due 
thereon was paid by Burney, who took an assignment of 
the judgment to himself and brought an action under the 
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judgment against Wilson & Phillips as garnishees. Judg- 
ment was rendered in his favor and Wilson & Phillips 
prosecuted error. This court held, the opinion being 
written by Chief Justice JIAXWELL: 

“The principle is well settled that upon the payment 
of the debt by the surety, he is entitled to the securities 
held by the creditor against the principal debtor, and to 
stand in his shoes, and it can make no difference that the 
security is in the form of an order upon garnisiees to pay 
money into court. It follows that the defendant, being 
entitled to be subrogated to the creditor’s rights in the 
premises, the judgment of the court below must be 
affirmed.” 

The only difference in the facts between this case and 
the case at bar is that an order had been made upon the 
garnishees to pay the money into court before the surety 
took the assignment of the judgment, but this does not 
change the principle which is applicable. 

Since the relation of principal and surety has been ad- 
judicated and established between these parties, and since 
an assigninent has been made of the judgment from the 
creditor to the surety, all that could be done in another 
action has already been performed. Laws are established 
for the purpose of affording a remedy where a person has 
suffered a wrong. It was the plaintiff in error’s duty to 
pay the judgment to the bank. Failing this, if he is called 
upon by any other person to pay the debt, he has the right 
to have it conclusively established that the person now 
calling upon him for payment occupies such a position 
that if he pay the debt to him, he cannot be compelled to 
pay the debt again to the original creditor. 

When the person secking payment has conclusively 
shown that he was the surety, that he paid the full amount 
of the debt, and that the judgment against the defendant 
has been assigned to him, there is nothing further neces- 
sary to be proved to authorize him to compel payment. 
These facts may be established by a separate action in the 
nature of a suit in equity for subrogation, cr suretyship 
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may be shown, under the provisions of our statutes in the 
original action itself, and if the judgment is in fact as- 
signed, the surety may enforce it. No good can result from 
compelling the defendant in error to maintain another 
suit. The plaintiff in error has had his day in court and 
should pay the debt without further litigation. 

For these reasons the judgment of the district court is 
correct and should be affirmed. 


OLDHAM, C., concurs. AMBS, C., dissents, 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED, 


WILLIAM FEF’. MALONEY ET AL. V. JOHNSON-MCLEAN COM- 
PANY ET AL. 


Foren Juty 13, 1904. No. 13,598. 


1. Appeal Bond: Vatmiry. An appeal bond in an action for the fore- 
closure of a mechanic’s lien, fn which a personal judgment has 
been rendered against the obligors, which is conditioned that 
the appellants will pay all condemnation money, judgment and 
costs which may be found against him or them on the final de- 
termination of the cause in the supreme court, complies with 
the first subdivision of section 677 of the code, is based upon a 
sufficient consideration, and is valid. 


2. Judgment, Finality of. The “condemnation money” mentioned 
in the conditions of a bond given under the first subdivision of 
section 677 of the code is “found against the defendant” when 
the judgment of the district court appealed from is affirmed 
by this court. 


Error to the district court for Douglas county: Guy 
R. C. Reap, Jupen. Affirmed. 


G. W. Shields, for plaintiffs in error. 


C. 8. Lobingier and J. L. Kaley, contra, 
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This is an action upon an appeal bond. The original 
action was brought in the district court for Douglas 
county by the defendants in error to foreclose a mechanic’s 
lien against William F. Maloney and Emma F. Maloney, 
plaintiffs in error. A judgment and decree was rendered 
therein against the plaintiffs in error, whereupon they 
filed an appeal bond, with themselves as principals and 
Hans Peterson as surety, which appeal bond was con- 
ditioned as follows: 

“Now, therefore, the condition of this obligation is such, 
that if the said William F. Maloney and Emma I’. Ma- 
loney shall prosecute said appeal without delay and pay 
all condemnation money, judgment and costs which may 
be found against them on final determination of the cause 
in the supreme court, then this obligation shall be null 
and void, otherwise to remain in full force and effect.” 
The cause was appealed to this court and by it affirmed, 
McHale v. Maloney, 67 Neb. 532, and a mandate issued, 
directing the district court to carry the judgment into 
effect. In the case at bar, judgment was rendered in the 
district court in favor of the obligees in the bond. It is 
argued by the plaintiffs in error, first, that the appeal 
bond was not a statutory bond, did not supersede any- 
thing and was void for want of consideration; second, 
that the bond was conditioned to pay only such condemna- 
tion money, judgment and costs as should be rendered by 
and in the supreme court, while the supreme court did 
not render any judgment but simply affirmed the judgment 
of the lower court. 

In the action to foreclose the mechanic’s lien a personal 
judgment was rendered against the plaintiffs in error. At 
the same time the decree found that their interest in the 
premises was a leasehold interest, and ordered that in 
case the judgment was not paid within 20 days, an order 
of sale be issued to sell the leasehold interest and the 
buildings and improvements on the real estate to satisfy 


342 NEBRASKA REPORTS. [Vou. 72 


Maloney v. Johnson-McLean Co. 


the debt. Under the system of pleading and practice 
which has prevailed in this state for many years with 
reference to the foreclosure of mechanics’ liens, a plain- 
tiff may in the same action pray for and receive a personal 
judgment against a defendant for any amount found to 
be due him from said defendant upon the contract be- 
tween them under which the labor or material was fur- 
nished, and may also have a finding and decree adjudicat- 
ing the existence and validity of a mechanic’s or laborer’s 
lien upon the property described in the claim of lien filed, 
and in the petition, and an order of sale of the property 
on which the lien exists to satisfy the amount due upon 
the contract. The sale of the property upon which the 
lien exists does not cancel or extinguish the debt or the 
judgment, unless the proceeds of the same are sufficient 
to pay the debt in full; the defendant still remains liable 
to the plaintiff for any amount which may remain unpar! 
on the judgment after the application of the proceeds of 
the sale pro tanto upon the judgment, and the plaintiff 
may have execution therefor. Af{cHale v. Maloney, supra. 

The case of Clapp v. Maxwell, 18 Neb. 542, cited by 
plaintiff in error, is not in point in this case, since an ac 
tion for the foreclosure of a mortgage and one for the fore- 
closure of a mechanic’s lien differ in many respects in this 
state. That case merely decides that personal judgment 
cannot be rendered in the first instance in an action for thc 
foreclosure of a mortgage. 

The conditions of the bond under consideration are 
those prescribed by the statute in cases of personal judg- 
ments for the payment of money. Since the judgment 
was a personal judgment which directed the payment of 
money, a bond which is conditioned that the ar :ellant 
will pay all condemnation money and costs which may 
be found against him or them on the final determination 
of the cause in the supreme court complics with the first 
subdivision of section 677 of the code, is based upon a 
sufficient consideration, and is valid. 

As to the second contention of the plaintiffs in error, in 
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which they urge that no judgment was rendered against 
them in the supreme court and that consequently there is 
no breach of the condition, it is sufficient to say that by 
the words “condemnation money” is meant the damages 
which the party failing in an action is adjudged or con- 
demned to pay. When the supreme court affirmed the 
judgment of the lower court, it “found” the condemnation 
money “against the defendant.” It is true that the appeal 
in the supreme court was a trial de nove. But it was at 
the same time a review or re-examination of the decision 
of the district court upon the facts. When this court 
reaches the same conclusion upon appeal as the trial 
court, its practice is to affirm the judgment of the district 
court, which is in effect a finding and judgment against 
the same parties, to the same effect, as the findings and 
judgment of the district court. It is to be preferred that 
the records of the district court of each county show judg- 
ments against the persons residing therein, rather than 
the records of the supreme court. When the judgment of 
the district court awarding a money judgment against an 
individual is affirmed by this court the “condemnation 
money” is found against him, as contemplated by the 
language of the statute. 

We find no error in the record and the judgment should 
be aftirmed. 


AMES and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 
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SUPREME COURT OF NEBRASKA 
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SEPTEMBER TERM, 1904. 


JOHN D. SMITH ET AL. V. STATE OF NEBRASKA. 
- Firep SepremBer 22,1904. No. 13,657. 


1. Information. In charging the commission of an offense in an in- 
formation, it is not necessary that the exact words of the statute 
be used, provided the words employed are the equivalents in 
meaning of those contained in the statute. Whitman »v. State, 
17 Neb. 224. 


: Surricrency. The court will give the words used in the 
information their ordinary and commonly accepted meaning, 
and, when viewed in this light, if the words employed mean the 
same thing as those found in the language of the statute de- 

nouncing the offense, the information will be upheld. : 


Whether allegations in an information charging 
an assault and an attempt to commit a robbery include the es- 
sential] element of a felonious intent to rob, qu@re. 


. The allegations of the information set out in the 
opinion held sufficient to charge an assault with intent to commit 
a robbery, and to support a judgment of conviction of such an 
offense. 


Error to the district court for Douglas county: Irvine 
I’. BAXTER, JUDGE. Affirmed. 


Martin Langdon and Dan J, Riley, for plaintiffs in 
error. 


Frank N. Prout, Attorney General, and Norris Brown, 


contra. 
(845) 
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HoLcoms, C. J. 


Plaintiffs in error, defendants in the court below, were 
informed against and convicted of the offense of an assault 
with the intent to commit a robbery. The sufficiency of 
the information to support a judgment of conviction is 
challenged on the ground that the intent with which the 
assault was committed is not sufficiently and specifically 
charged in the information. The charging portion of the 
information is “that on the 22d day of September, in the 
year of our Lord nineteen hundred and three, John D. 
Smith and James Gaughan, late of the county of Douglas 
aforesaid, in the county of Douglas and state of Nebraska 
aforesaid, then and there being, then and there in and upon 
one Henry Herman unlawfully, feloniously, forcibly, and 
by violence did make an assault, and then and there with 
menaces, forcibly and with violence, feloniously did at- 
tempt to take from the person of the said Henry Herman, 
and against his will, thirty-five cents (35-100) in money, 
of the value of thirty-five cents (35-100), the personal 
property of the said Henry Herman, with the intent of 
them, the said John D. Smith and James Gaughan, then 
and there feloniously, forcibly and violently from the per- 
son of him, the said Henry Herman, against his will to 
steal, take and carry away said property; contrary to the 
form of the statute in such cases made and provided, and 
against the peace and dignity of the state of Nebraska.” 
It is argued that the gist of the offense sought to be 
charged consists in the intent with which the assault was 
committed; that such intent must be distinctly alleged 
and proved and that there is no intent whatever alleged 
as to the assault charged in the information in the case 
at bar. It is urged that the latter clause wherein it is 
charged after the alleged attempt at robbery that it was 
with the intent of the defendants “then and there feloni- 
ously, forcibly, and violently from the person of him the 
said Henry Herman, against his will to steal, take and 
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carry away said property” has no connection with the al- 
leged assault, and that such intent as therein alleged 
cannot refer back and show the intent with which the 
alleged assault was committed. It is the well settled doc- 
trine in this state, that in charging the commission of an 
offense in an indictment or information it is not neces- 
sary that the exact words of the statute be used, pre- 
vided the words employed are the equivalents in meaning 
of those contained in the statute. Whitman v. State, 17 
Neb. 224; Kirk v. Bowling, 20 Neb. 263; Hodgkins v. State, 
36 Neb. 160; Wagner v. State, 43 Neb. 1; Bartley v. State, 
53 Neb. 310; Carrall v. State, 58 Neb. 481. Section 14 of 
the criminal code provides that, if any person shall assault 
another with intent to commit a robbery, every person so 
offending shall be imprisoned, etc. It is clear that the 
gravamen of the offense sought to be charged in the infor- 
mation in the case at bar is the intent of the accused to 
commit a robbery; that this intent is the very essence of 
the crime and must be charged explicitly. The allegation 
of intent cannot be aided by intendments. O’Connor v. 
State, 46 Neb. 165; State vr. Hughes, 38 Neb. 366; Smith r. 
State, 21 Neb. 552. It is, however, the duty of the court 
to give the words used in the information the ordinary 
and commonly accepted meaning, and, when viewed in this 
light, if the words employed mean the same thing as those 
found in the language of the statute denouncing the 
offense, then the information should be sustained. 

It is insisted by the state the allegation that the de 
fendants, at the time of the assault, attempted with men- 
aces, forcibly, and with violence to take from the person 
therein mentioned, the money described, is in and of itself 
sufficient to charge an assault with intent to commit a 
robbery. The word attempt, it is argued, is broader and 
more comprehensive than the word intent and includes 
within its meaning the latter term; that in charging the 
attempt to take from the person named, forcibly and with 
violence, the property mentioned, it is charged that the 
defendants not only intended to commit a robbery but 


348 NEBRASKA REPORTS. [Vou 72 


Smith vy. State, 


also went further and endeavored to carry out and to 
execute the intent. Authority entitled to weight and re- 
spectful consideration is not found wanting in support of 
this view as to the force and effect of the allegation of an 
attempt to commit a robbery found in the information. 
In Bishop, Criminal Procedure, sec. 80, the author, quot- 
ing an expression found in an opinion of the supreme court 
of Alabama (Prince v. State, 35 Ala. 367), says: 

“It seenis impossible to doubt that the only distinction 
between an infect and an attempt to do a thing, is, that 
the former implies the purpose only, while the latter im- 
plies both the purpose and an actual effort to carry that 
purpose into execution”; and it is then observed by Mr. 
Bishop: “Since, therefore, the word ‘attempt’? embraces 
the full meaning of ‘intent, with something more, 
it is not impossible the courts may hereafter hold 
it to be an admissible substitute in an indictment.” The 
text in the authority quoted from is fully supported and 
borne out by the decisions of the court of criminal appeals 
of Texas, in Athinson v. State, 34 Tex. Cr. App. 424, 30 S. 
W. 1064; Runnells v. State, 34 Tex. Cr. App. 431, 30 8. W. 
1065. We prefer, however, not to rest our conclusion. as 
to the sufficiency of the information in the case at bar on 
the construction of the allegation of attempted robbery to 
which we have adverted, but rather to hold to the view 
that the allegation of an assault with the intent to commit 
a robbery is sufficiently explicit and distinct in other 
language found in the information. A fair interpretation 
of the language used justifies the view that the averments 
found in the information charge that on the 22d of Sep- 
tember in the year stated, and in the county and state 
mentioned, the defendants made an unlawful assault on 
the person of Henry Herman and that they then and there 
—that is, at the same time and place, and necessarily as a 
part of the same transaction—with menaces, forcibly and 
with violence, and feloniously attempted to take from the 
person of the said Herman against his will 35 cents, being 
the personal property of the said Herman, with the intent 
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then and there—that is, at the same time and place, and as 
a part of the same transaction—feloniously, forcibly and 
violently and against his will to take from the person of 
the said Herman and to steal and carry away said prop- 
erty. The assault, the attempt to rob, and the alleged 
intent to commit a robbery, are manifestly joined together 
as one transaction and involve an act or a series of acts 
with the felonious intent accompanying the same, all of 
which are connected and relate to the one transaction 
charged and complained of in the information. The acts 
charged and the evil intent as alleged combine and in 
point of time concur, and this in law charges the crime of 
an assault with intent to commit a robbery. The alleged 
attempt to commit the robbery, as charged, manifestly, 
under a familiar rule of law includes the Icsser offense, 
to wit, the assault; and the conclusion, therefore, is fairly 
warrantable that the acts charged, that is, the attempt to 
commit a robbery, including the assault, were with the 
intent, as alleged, to by force and violence take from the 
person mentioned the money described, and this would 
constitute, if accomplished, the crime of robbery. The 
assault is undoubtedly specifically charged, and that it was 
vith the intent to commit a robbery is as clearly inferable 
from a consideration of the language used in the charging 
part of the information as that an unlawful assault is 
property alleged. The conclusion proper to be drawn from 
the allegations of the information: is, that the defend- 
ants are distinctly charged with an assault with the intent 
to commit a robbery, and that it is sufficient to support the 
judgment of conviction pronounced against them. 

It is further urged that the information is vulnerable to 
the objection of insufficiency in that it does not charge that 
the intended robbery was to be accomplished by violence 
but. only with violence; that the words as used mean noth- 
ing more than that the act contemplated and complained 
of was to be accompanied with violence but not accom- 
plished by violence, which it is said are not at all the same. 
The reasoning urged in support of this objection is quite 
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ingenious but not convincing. Giving the words used their 
ordinary meaning, the only inference to be drawn there- 
from is that the defendants made an unlawful assault with 
the intent to by force and violence commit a robbery. 
What is alleged is that the defendants intended to com- 
mit the crime of robbery in making the assault charged and 
that the instrumentalities to be used to accomplish the 
crime were force and violence to be exerted toward or 
against the person assaulted. The line of reasoning urged 
is altogether too subtle for practical purposes and _ its 
udoption would render the court’s administration the 
means for escaping justice rather than for the promotion 
and enforcement of it. 

The information being sufficient to support the judgment 
of conviction, the same should be affirmed, which is ac- 
cordingly done. 

AFFIRMED. 


EUGENE L. FERGUSON V. STATE OF NEBRASKA. 
FILED SEPTEMBER 22,1904. No. 13,675. 


1. Cross-Examination of Witness. ‘‘When a witness is cross-exam- 
ined on a matter collateral to the issue he cannot, as to his 
answer, be subsequently contradicted by the party putting the 
question.” Johnston v. Spencer, 51 Neb. 198. 


: COLLATERAL Facts. “The test of whether a fact inquired 
of in cross-examination is collateral is, would the cross-examin- 
ing party be entitled to prove it as a part of his case tending 
to establish his plea.” Johnston v. Spencer, 51 Neb. 198. 

8. Accused as Witness. In a criminal action, when an accused takes 
the witness stand in his own behalf, he is put in the position of 
an ordinary witness and subject to the rules governing the usual 
cross-examination. 


: CREDIBILITY. The credibility of such a witness is to be 
determined and tested by the same principles that are applicable 
alike to all witnesses who testify in a case. 


Error to the district court for Clay county: LESLIE G. 
Hwrb, Jupce. Reversed. 
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William AM. Clark, for plaintiff in error. 


Frank N. Prout, Attorney General, and Norris Brown, 
contra. 


Hoicoms, C. J. 


An information was filed in the district court for Clay 
county against the defendant, who appears in this court as 
plaintiff in error, consisting of two counts; the first charg- 
ing him with a night-time burglary of a store building, 
with the intent to steal and with the stealing of certain 
property from the building alleged to have been burglar- 
‘ized, of a certain description and value as set forth in the 
information. In the second count, the defendant is charged 
with having received the property thus alleged to have 
been stolen, knowing the same to have been stolen. A trial 
upon the issue raised by a plea of not guilty resulted in a 
verdict in favor of the defendant on the first count and 
‘finding him guilty on the second. The burglary and lar- 
ceny alleged were located in the town of Harvard in said 
county. 

Several errors are complained of but we shall content 
ourselves with the discussion and consideration of one 
only; deeming a more extended review of the record un- 
necessary and unprofitable. 

The defendant was a witness in his own behalf. In giv- 
ing his testimony during his examination in chief, it de- 
yeloped that, at or about the time of the alleged crime, he 
was engaged in selling a patent sclf-wringing mop, the 
business being conducted by canvassing the different towns 
and homes throughout the county where the offense was 
alleged to have been committed. On cross-examination, 
the defendant was asked if he had not, at the time of the 
alleged offense, been engaged in other than the mop busi- 
ness and answered that he had sold some other things. On 
further cross-examination, it was developed that the wit- 
ness had sold as a “side line,” as he termed it, cream barom- 
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eters, and a few ladies’ furs. He was then asked where he 
obtained these latter mentioned articles which he had sold 
and answered that he had received them from a brother at 
Pleasant Hill, Missouri. He was then asked if he had not 
sold one of the furs to a Mrs. Gordon residing in Clay 
county where the offense was alleged to have been com- 
mitted, and answered that possibly he had. This is the 
substance of the cross-examination regarding the point re- 
ferred to. After the defendant had rested, the prosecution 
was permitted over the defendant’s objection to prove by 
the Mrs. Gordon mentioned, that she had purchased a fur 
collarette from the accused and that, at the time of the 
purchase, it had a paper tag attached showing the cost and 
selling price such as is used by merchants generally. The 
prosecution was then permitted to prove further by one 
Kemp, who was in the mercantile business at Fairmont, 
Nebraska, that the collarette purchased by Mrs. Gordon 
from the defendant was or had been a part of his stock of 
merchandise, and that the tag which was introduced in evi- 
dence was one used by him in his business, and the marks 
thereon were in his handwriting. This is the substance of 
the evidence permitted to be introduced by the state over 
defendant’s objection, for the purpose, it seems, of contra- 
dicting his statements as to where he had obtained the furs 
he had testified to having and selling, and of impeaching 
his credibility as a witness. Touching this feature of the 
case, the court instructed the jury when the case was sub- 
mitted to them for consideration as follows: 

“The testimony that has been offered in this case with 
reference to other property in the possession of the defend- 
ant, other than that charged to have been feloniously taken 
from the Higgins Hardware Company, is to be considered 
by you for no other purpose and as having no other bearing 
upon your conclusions in this case save and except as 
affecting the credibility of the defendant E. L. Ferguson 
as a witness in his own behalf.” In the twelfth instruction, 
among other things, it is further said: 

“The credit of a witness depends largely upon two 
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things; that is, first, his ability to know what occurred, and 
his disposition for telling the truth.” 

It is earnestly urged on the part of the defendant, that 
error was committed to his prejudice by the admission of 
the impeaching testimony to which reference has been 
made, and the giving of the instruction which we have 
quoted at length. We are of the opinion that the evidence 
objected to, and the instruction complained of, both of 
which are related and may be considered together, do not 
conform to the principles governing the competency and 
admissibility of evidence, and was error prejudicial to the 
substantial rights of the defendant. While no evidence 
appears in the record tending to show that the furs which 
the defendant had been selling, or the one sold to Mrs. 
Gordon which was introduced in evidence, had been stolen, 
yet one can hardly escape the conviction from a reading of 
the record, notwithstanding the court’s instruction, that 
the prosecution not only sought to show that the defendant 
had falsified in stating he had received these articles from 
his brother in Missouri, but also that he had come into 
possession of them by some questionable method. We may 
assume, however, that the instruction quoted limiting the 
scope of the evidence to the defendant’s credibility as a 
witness, removed objections otherwise, and yet it is mani- 
fest that the controversy regarding where the defendant 
obtained the furs he was selling while prosecuting his other 
business was a collateral matter wholly immaterial to the 
real issue to be tried in the case. If that were an issue, 
then, in all fairness, the accused should have had an op- 
portunity to procure the testimony of his brother in Mis- 
souri and probably other witnesses, to establish the truth 
of his version as to where he obtained these articles; and 
this but illustrates the wisdom of adhering to the issues 
fairly raised by the charge in the information and the plea 
of not guilty thereof. If an issue might be raised as to 
where the furs were obtained, a like issue might also be 
raised regarding where he obtained his cream barometers 
and his rs mop sticks, and by these side excursions 
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sight would be altogether lost of the question of his guilt of 
the crime charged in the information. Such inquiries into 
collateral matters would raise such a multiplicity of issues 
as to render litigation interminable, and could but have the 
effect of confusing the jury, who are the triers of fact, to 
such an extent as to prevent a fair and intelligent verdict 
on the real issues of fact in many of the cases submitted to 
them. Whether the defendant obtained the fur collarette 
from his brother in Missouri, or whether it was a part of 
the stock of merchandise of the witness Kemp, and secured 
by some undisclosed means from him, would in nowise 
throw any light upon the question of his having received 
the stolen property alleged in the information, knowing it 
to have been stolen. Whether he told the truth as to where 
he obtained these articles would, in a sense, affect his credi- 
bility as a witness, but not in a legal sense unless it was 
regarding a matter material to the main issue and to the 
facts which it is permissible to prove in establishing that 
issue. In Johnston v. Spencer, 51 Neb. 198, the rule is 
stated thus: 

“When a witness is cross-examined on a matter collat- 
eral to the issue he cannot, as to his answer, be subse- 
quently contradicted by the party putting the question.” 
In the same case it is held that “The test of whether a fact 
inquired of in cross-examination is collateral is, would the 
cross-examining party be entitled to prove it as a part of 
his case tending to establish his plea.” See also Davis »v. 
State, 51 Neb. 301, 340; Myers v. State, 51 Neb. 517, and 
Zimmerman v. Kearney County Bank, 57 Neb. 800. In an 
early case—Smith v. State, 5 Neb. 181—it is ruled that a 
witness cannot be cross-examined as to any fact which is 
collateral and irrelevant to the issue merely for the pur- 
pose of contradicting him by other evidence if he should 
deny it, thereby to discredit his testimony. Stated another 
way, the rule is that, when a party on cross-examination 
asks a witness an immaterial or irrelevant question, he is 
concluded by the answer and will not be permitted to call 
a witness to contradict it. McDuffie v. Bentley, 27 Neb. 
380. 
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The accused when he took the witness stand in his own 
behalf put himself in the position of an ordinary witness 
and was subject to the rules governing the usual cross- 
exanlination. His credibility as a witness was to be de 
termined and tested by the same principles that are ap- 
plicable alike to all witnesses who testify in a case. The 
rule seems to be universal to the effect that self-contradic- 
tion of a witness can be established by direct testimony of 
an opposite character only when the statements to be con- 
tradicted relate to a material fact in issue in the trial of 
the particular case. This is not saying that in the cross- 
examination itself a witness may not be interrogated as to 
facts or statements upon collateral matters, but only that 
his denial or his testimony in relation to such collateral 
matters will furnish no foundation for further testimony 
of an impeaching character on the point, unless the testi- 
mony sought to be impeached relates to facts and state- 
ments which are material to the issues. Applying the prin- 
ciples deducible from the authorities above cited to the 
facts as disclosed by the record in the case at bar, it be- 
comes apparent that the method adopted by the prosecution 
and permitted by the court over the defendant’s objections 
to impeach his credibility as a witness does not find sup- 
port or sanction under the rules of evidence governing such 
questions, and it goes without saying that if these prin- 
ciples have been violated in this respect that the error 
committed was highly prejudicial to the defendant and 
calls for a reversal of the sentence of imprisonment pro- 
nounced against him on the verdict of guilty returned by 
the jury. The judgment is therefore reversed and the 
cause remanded for a new trial. 

REVERSED. 
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Mary E. GAnpby v. ESTATE OF WILLIAM C. BISSELL ET AL. 
Finep SEPTEMBER 22,1904. No. 13,359. 


1. Trial: Evipence. The evidence in this case is found to be sufficient 
to require the submission of the issue to the jury. 


2. Pleading: Evivence. A fraudulent alteration of the note sued upon 
may be shown under the general issue, and, when the whole 
evidence fairly raises the question, testimony tending to show 
that no such indebtedness as the one sued upon ever existed is 
competent upon the issue of alteration. 


3. Action on Note: Evipence. In an action upon a promissory note, 
the plaintiff’s possession and production of the note at the trial 
is prima facie evidence of delivery and ownership. 


. 


4, 


: Deivery. If the note when executed is by agreement of 
the parties delivered to a third person to be by him delivered to 
the payee upon the performance of a condition precedent, and 
the condition is performed after the death of the maker of the 
note, the delivery becomes complete by the performance of the 
condition. 


5. : Evrpence. When, in an action upon a promissory note, 


there is evidence tending to show that the note sued upon is not 
the genuine note of the defendant, it is completent to show the 
circumstances surrounding the parties at the time of the alleged 
execution of the note. 


Error to the district court for Richardson county: 
JOHN 8. STULL, JUvGE. Reversed. 


8. P. Davidson and Reavis & Reavis, for plaintiff in 
error. 


C. Gillespie and Francis Martin. contra. 


SEDGWICK, J. 


The nature of this case is sufficiently stated in the 
former opinions of this court. In Gandy v. Hstate of Bis- 
sell, 3 Neb. (Unof.) 47, a judgment of the district court 
for Richardson county in favor of the defendant estate 
was reversed for errors there pointed out. After another 
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trial in the district court, the case was again brought 
here, and a second judgment of the district court in favor 
of the defendant estate was affirmed. 5 Neb. (Unof.) 184. 
Upon rehearing and further argument we are convinced 
that the last judgment of the district court is also 
erroneous, and a new trial must be had. 

1. The plaintiff insists that the court should have given 
a general instruction in her favor, but we-are satisfied that 
the plaintiff was not entitled to such instruction for the 
reasons stated in the former opinion herein, and for other 
reasons that appear in the record. We are satisfied that 
the question of the sufficiency of the evidence in this case is 
preeminently one for the jury, and not a question for the 
court, and as there must be another trial, it is apparently 
unadvisable to state further reasons for this conclusion. 

2. No doubt the evidence of the witness Hawley was 
competent. There was sufficient evidence before the jury 
to justify the conclusion that Mr. J. L. Gandy was either 
the real party in interest or had such control of the 
business of Mrs. Gandy that his admissions in regard to 
this note would be competent. His wife, Mary E. Gandy, 
took no part in transacting any of the business with Mr. 
3issell. If she had any interest in the business whatever, 
she was content to leave the entire management thereof 
with her husband. There was evidence that Mr. Bissell 
had been told that the Gandys—that is, J. L. Gandy and 
his wife—claimed to hold a large demand against him. 
He therefore sought a settlement, and it was in pursuance 
of this desire of Mr. Bissell’s that the Hawley settlement 
was made. Mr. Gandy knew this, and, although he was 
acting for his wife in all things as well as for himself, he 
completed a settlement with Mr. Bissell without mention- 
ing the existence of this extraordinary claim. Not only so, 
but if Mr. Hawley’s testimony is to be believed, Mr. Gandy 
assured him that all claims of both himself and wife were 
settled, and that his interest and authority were such that 
it was unnecessary to have Mrs. Gandy’s signature to the 
receipt which was given as evidence of complete settlement. 
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Such evidence tends to show that at that time, at least, no 
such claim existed as the one now sued upon, and was com- 
petent for that purpose. There was no plea of payment or 
settlement of this particular claim, and such defense, of 
course, could not be available to the estate. This distinc- 
tion should have been made clear to the jury in the court’s 
instructions. It was competent to prove under the issues 
joined that no such claim as that sued for ever existed, 
and because the proof offered tended in that direction it 
was competent. The jury should have been informed of 
the fact that there was no allegation of payment or setile- 
ment of the claim, and that the evidence in question was 
not allowed for the purpose of proving such payment or 
settlement. 

The third instruction asked by the plaintiff was an 
attempt to supply this necessary information to the jury, 
but was properly refused by the court because it contained 
the statement that if “the signature to the note in con- 
troversy is the genuine signature of William C. Bissell 
they will find for the plaintiff.” This was not the law of 
the case, because under the issues formed, the signature 
might be genuine; in fact, it would seem from the evidence 
that the name signed to the note was the genuine signature 
of Bissell, and yet under the issues it was competent to 
prove that Mr. Bissell did not sign the note sued upon. If 
the note had been fraudulently changed and the amount 
raised after the signature of Mr. Bissell, it was a forgery 
and was no more the note of Mr. Bissell than if the signa- 
ture itself had been forged and was not the genuine signa- 
ture of Mr. Bissell. This defense may be made under the 
general issue. 3 Randolph, Commercial Paper (2d ed.), 
sec. 1783. There was evidence tending to show that Bissell 
had given small notes to plaintiff, and under all of the 
evidence it was for the jury to say whether the note sued 
upon was genuine. As well might the court have in- 
structed the jury to find a verdict for the plaintiff as to 
have given this instruction as asked. 

3. The third and fourth instructions given by the court 
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for the defense, we think, are clearly erroneous and require 
a reversal of the judgment. The plaintiff had possession 
of the note, produced it upon the trial and it was received 
in evidence. This made a prima facie case of due delivery 
of the note. The defense undertook to prove that the note 
was, in fact, not delivered to Gandy until after the death 
of Mr. Bissell. This evidence on the part of the defense 
was not very satisfactory, and tended likewise to prove 
that Mr. Bissell had made himself liable upon some kind of 
bond at Mr. Gandy’s request, and that when the note in suit 
was executed, it was, by agreement between the parties, 
left in the hands of a third party until such time as Mr. 
Gandy should cause Mr. Bissell to be released from lia- 
bility upon his account, and that after Mr. Bissell’s death 
the bond upon which Mr. Bissell was liable for Mr. Gandy 
had been satisfied, and the note then delivered to Mr. 
Gandy by the holder thereof pursuant to the original agree- 
ment. This seems to be the only evidence offered to over- 
come the presumption of due delivery of the note, which 
arises from the fact of possession. In this condition of the 
evidence upon this point the four instructions, which are 
set out in the former opinion herein, were given in behalf 
of the defense. 

In an early Massachusetts case, which may be said to be 
a leading case upon this point, it was said by Mr. Chief 
Justice Parsons: 

“Tf a man deliver a bond as an escrow, to be delivered 
on condition performed, before which the obligor or obligee 
dies, and the condition is after performed—here there 
could be no second delivery, yet is it the deed of the 
obligor from the first delivery, although it was only in- 
choate; but it shall be deemed consummate by the per- 
formance of the condition.” Wheelwright v. Wheelwright, 
2 Mass. *447, 3 Am. Dec. 66; 6 Am. & Hae: Ency. Law 
(ist ed.), 870, 871. 

The statement is repeated in these instructions that 
to constitute a delivery that would be recognized in the 
law, the note must have been delivered to Mr. Gandy by 
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Mr. Bissell in his lifetime, or by the duly appointed 
executor of his estate after his death. It ir insisted that 
this proposition is technically correct and that a delivery 
in escrow, as indicated in the evidence above referred to, 
if the conditions afterwards were complied with by Mr. 
Gandy, would be, in the view of the law, a delivery by Mr. 
Bissell in his lifetime to Mr. Gandy, and so come techni- 
cally within the language of the instructions; but there is 
nothing in the record to indicate that the jury understood 
this technical meaning to be intended by the court in these 
instructions. On the other hand, it seems very probable 
that from the repetition of this language, in the absence 
of any further explanation, the jury understood the court 
to mean that unless Mr. Bissell in person, or the executor 
of his estate after Mr. Bissell’s death, manually delivered 
the note to Mr. Gandy, it was no delivery which the law 
would recognize. The jury should have been fully in- 
structed upon the law of conditional delivery, which was 
not done, and we think that, in view of the circumstances 
under which these instructions were given, they were 
clearly erroneous. 

4. It was maintained by the defense that Mr. Bisse} 
was a well to do man, and that it was highly improbable 
that he should have been indebted to the plaintiff for so 
long a time. The evidence of the witness Wilson tended 
to show that it was necessary for Mr. Bissell to borrow 
money with which to pay his taxes in 1889. It seems to 
have been the contention of the plaintiff, and supported by 
some evidence, that the indebtedness for which the note 
in suit was given existed at that time. We think, there- 
fore, the court erred in not allowing the jury to consider 
the evidence of the witness Wilson. 

The judgment of the district court is reversed, and the 
cause remanded. 

REVERSED. 
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ALFRED MOLINE V. STATE OF NEBRASKA. 
Fitcep SepremMBer 22,1904. No. 18,381. 


1. Constitutional Law. Chapter 104 of the laws of 1899, amending 
section 125, chapter 58 of the criminal code of 1873, is valid, and 
not in conflict with section 11, article III of the constitution. 
The amendatory act is germane to the subject of the original 
section. 


bo 


. Statutes: AMENDMENT. The language of the section as amended 
fairly includes written instruments conveying the title to real 
estate to the one perpetrating the fraud, and thus securing the 
signature of a person or persons thereto. 


3. Information. While the section as it mow stands defines two 
offenses, to wit, obtaining money or property by means of fraud 
and false pretenses, and fraudulently disposing of property to 
defeat creditors, but one of these offenses is charged in the infor- 
mation, and it is not vulnerable to a motion to quash for 
duplicity. 


: DemurrER. The information examined, and held sufficient 
in form and substance to resist a demurrer. 


5. Instructions given by the court on his own motion examined and 
approved, 


6. Evidence examined, and found sufficient to sustain the conviction 
and sentence herein. ‘ 


Error to the district court for Phelps county: Ep L. 
ADAMS, JUDGE. Affirmed. 


W. P. Hall, J. L. McPheeley and H. M. Sinclair, for 
plaintiff in error. 


Frank N. Prout, Attorney General, and Norris Brown, 
contra. 


BARNES, J. 


An information was filed in the district court for Phelps 
county, against the plaintiff in error, by which it was 
attempted to charge him with a violation of the provisions 
of section 125 of the criminal code, by obtaining, through 


862 NEBRASKA REPORTS. [Vou. 72 


Moline v. State. 


fraud and false pretenses, the signatures of Frederick 
Krapf and his wife, Christina, to a certain warranty deed, 
an instrument in writing, conveying to him their farm 
described as follows: The southeast quarter of section 24, 
township 5 north of range 20 west of the 6th P. M., situated 
in Phelps county, Nebraska. A trial resulted in a verdict 
of guilty and a sentence thereon. The accused prosecuted 
error, and the judgment was reversed on account of the 
insufficiency of the information. Jfoline v. State, 67 Neb. 
164. When the mandate was returned a new information 
was filed charging the same offense, but in more explicit 
terms, and which was sufficient in form and substance to 
comply with the rules of criminal pleading. A second 
trial resulted in another conviction, and the accused was 
sentenced to serve a term of two years and four months in 
the state penitentiary. He thereupon prosecuted error, 
and the case is again before us for determination. 

1. It is strenuously urged that section 125 of the 
criminal] code as it now appears in the Compiled Statutes, 
is unconstitutional and void. The original section, as 
found in the criminal code of 1878, reads as follows: 

“If any person by false pretense or pretenses, shall ob- 
tain from any other person, any money, goods, merchan- 
dise, or effects, whatsoever, with intent to cheat and 
defraud such person of the same, or shall fraudulently 
make or transfer any bond, bill, deed of sale, gifts, grants, 
or other conveyances, to defeat his creditors of their just 
demands, such person so offending, shall be fined in any 
sum not exceeding five hundred dollars, or be imprisoned 
in the jail of the county, not exceeding ten days, or both, at 
the discretion of the court.” 

Several ineffectual attempts were made to amend this 
law, and finally the legislature, at its session in 1899 
(Laws 1899, ch. 104), passed an act by which the section 
was made to read as follows: 

“Tf any person by false pretense or pretenses shall obtain 
from any other person, corporation, association or partner- 
ship, any money, goods, merchandise, credit or effects 
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whatsoever with intent to cheat or defraud such person, 
corporation, association or partnership of the same, or 
shall sell, lease or transfer any void or pretended patent 
right, or certificate of stock in a pretended corporation and 
take the promissory note or other valuable thing of such 
purchaser, or shall fraudulently make and transfer any bill, 
bond, deed of sale, benefit or grant or other conveyance to 
defraud his creditors of their just demands, or if he shall 
obtain the signature or indorsement of any person to any 
promissory note, bank draft, bill of exchange, or any other 
instrument in writing, fraudulently or by misrepresenta- 
tion, if the value of the property, or promissory note, or 
written instrument or credit, fraudulently obtained or con- 
veyed as aforesaid, shall be thirty-five (35) dollars, or up- 
wards, such person so offending shall be imprisoned in the 
penitentiary not more than five (5) years nor less than one 
(1) year; but if the value of the property be less than 
thirty-five (35) dollars, the person so offending shall be 
fined in any sum not exceeding one hundred (100) dollars, 
or be imprisoned in the jail of the county not exceeding 
thirty (80) days and be liable to the party injured in the 
amount of damages sustained.” 

The information herein is founded on a violation of that 
part of the section inserted by the amendment, to wit: 

“Or if he shall obtain the signature or indorsement of 
any person to any promissory note, bank draft, bill of ex- 
change, or any other instrument in writing, fraudulently 
or by misrepresentation, if the value of the property, or 
promissory note, or written instrument or credit, fraudu- 
lently obtained or conveyed as aforesaid, shall be thirty-five 
(35) dollars or upwards, such person so offending shall be 
imprisoned in the penitentiary not more than five (5) 
years nor less than one (1) year.” 

And the contention is that this provision is void, be 
cause it is not embraced in the title of the amendatory act, 
and is not germane to the subject of the section amended. 

It is conceded that the title of the act of 1873, establish- 
ing a criminal code, was broad enough to embrace section 
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125, as it now stands. This disposes of the question of 
the title, for it is a rule of general application that where 
the title to the original act is broad enough to embrace 
the amendment, the new matter inserted thereby, if ger- 
mane to the act or section of the act amended, will be held 
valid. Cooley, Constitutional Limitations (5th ed.), *146, 
and note; Brandon v. State, 16 Ind. 197; State v. Bowers, 
14 Ind. 195. 

This brings us to the question as to whether the amend- 
ment is germane to the subject matter of the original sec- 
tion. It must be remembered that the subject of the sec- 
tion was fraud. By its enactment it was sought to prevent 
persons from obtaining money or property by means of 
fraud and false pretenses, and to prohibit persons from 
fraudulently disposing of, or conveying away their prop- 
erty for the purpose of defrauding their creditors, It has 
been amply demonstrated by experience, that the original 
section was not specific enough in its terms to embrace 
many of the transactions resorted to by dishonest and 
evilly disposed persons to fraudulently obtain the money, 
property and effects of their victims. And so, the legisla- 
ture, to make the law more far-reaching and effective, 
adopted the amendment under consideration, which pro- 
vides that to obtain, by means of fraud and false pretenses, 
the signature of a person to an instrument in writing by 
which property is conveyed to, or anything of value ob- 
tained by, the person perpetrating the fraud, is a violation 
of the act and punishable as therein provided. This pro- 
vision is certainly germane to the subject of the original 
section; it is merely an amplification thereof. It is con- 
ceded that the whole matter as it now appears in the 
section aS amended might have been included in the 
original section, and would have been embraced in the 
title to the act in which the section in question is found. 
It seems clear that the matter contained in the amend- 
ment is simply a description of fraudulent acts or trans- 
actions not embraced in the original section, and of the 
same nature, and is germane to the subject thereof. In 
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the case of Perry v. Gross, 25 Neb. 826, the title to the 
amendatory act in question was: “An act to amend section 
214 of the criminal code, chapter 58 of the General Statutes 
of 1873.” (Laws 1875, p. 2.) 

The object of the original section was to prevent gam- 
bling. The title was held sufficient to authorize an amend- 
ment to the section giving the right to recover money or 
property lost in gambling, and that the amendment was 
germane to the subject of the original section. See also 
Henry v. Ward, 49 Neb. 392; Larned v. Tiernan, 110 Ill. 
178; Fidelity Insurance, Trust & Safe Deposit Co. v. 
Shenandoah Valley R. Co., 86 Va. 1, 19 Am. St. Rep. 858, 
872, and note; Bobel v. People, 173 Ill. 19, 64 Am. St. Rep. 
96, and note. We therefore hold that section 125 of the 
criminal code, as amended, is valid, and is not in conflict 
with the provisions of section 11, article III of the constitu- 
tion. 

2. It was contended orally, at the hearing, that the 
language of the section is not comprehensive enough to 
include a deed like the one in question, and the maxim 
Expressio unius est cvclusio alterius was invoked to sus- 
tain this contention. st seems clear that this rule should 
not be applied to the act in question. By enumerating 
certain instruments in writing, none of which conveys 
property, and then concluding with the words: 

“Or any other instrument in writing, fraudulently or by 
misrepresentation, if the value of the property, or promis- 
sory note, or written instrument or credit, fraudulently 
obtained or conveyed as aforesaid, shall be thirty-five (35) 
dollars or upwards.” 

The legislature must have intended to include deeds con- 
veying real estate, and so understood the matter at the 
time the amendment was adopted. We therefore conclude 
that such deeds are fairly embraced by the language of 
section 125 in question. 

8. It is further claimed that the trial court erred in 
overruling the defendant’s motion to quash the informa. 
tion, because it charged two distinct and separate offenses, 
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viz., obtaining property by false pretenses, and obtaining 
signatures to a written instrument. It seems clear to us 
that the information charges but one offense. It is 
charged, in the information, that the defendant, by means 
of fraud and false pretenses, obtained the signatures of 
Frederick Krapf and wife to a certain warranty decd by 
which the title to their farm was conveyed to him, and that 
the value of the deed thus obtained and of the land con- 
veyed was $2,500. So we conclude that the information 
charges but one offense. 

Under this head, it was further contended that the ac- 
cused was charged with the independent and distinct 
offense of selling and conveying land without a title; or in 
other words a violation of section 127 of the criminal code. 
It is a sufficient answer to this contention to say that he 
was charged with a violation of the provisions of section 
125, and was tried for that offense, and no other. It 
further appears, from the evidence, that he did not convey 
the Indiana land to the prosecuting witness, for the deed 
therefor was executed by one C. N. Miller, and not by the 
accused. It thus appears that a prosecution under section 
127 would have failed for want of evidence to sustain it. 

4, It is insisted that the trial court erred in overruling 
the defendant’s demurrer to the information, for the reason 
that it was charged that the value of the deed in question 
was $2,500, when in fact and in truth it was worth nothing, 
and the accused therefore obtained nothing by his 
fraudulent acts’ We do not so view the question. The 
words of the statute (sec. 125, criminal code) are: “If 
the value of the property, or promissory note, or written 
instrument or credit, fraudulently obtained or conveyed 
as aforesaid,’ and it is evident that the legislature in- 
tended the word “value” to mean the amount of the lia- 
bility expressed, assumed or incurred by means of the 
written instrument to which the signature was fraudu- 
lently obtained. It is true that at the common law a 
promissory note had no intrinsic value, and the same may 
be said of a deed or other instrument in writing. 1 Mc- 
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Clain, Criminal Law, sec. 543. But promissory notes and 
like instruments in writing are made the subjects of larceny 
by statute in this and many other states. And by the 
section in question, they are also made the subject of the © 
crime of obtaining property by false pretenses. There- 
fore, the value of an instrument in writing, within the 
meaning of the statute, must be taken to be the amount of 
the liability expressed therein, or assumed thereby. The 
execution of a warranty deed necessarily includes cove- 
nants of title, and the liability of the grantor incurred 
thereunder may equal the consideration paid therefor, or 
incurred thereby, which also may be the full value of the 
land conveyed. State v. Butler, 47 Minn. 483, 50 N. W. 
532. And this rule seems to be recognized in Turner v. 
State, 1 Ohio St. 421. For these reasons we hold that 
the demurrer was properly overruled. 

Some stress is placed on the fact that the land was re- 
conveyed to Krapf after the information was filed and 
the accused placed on his trial. It is clear, however, 
’ that a reconveyance of the land constituted no bar to the 
prosecution. 

5. Complaint is made of some of the instructions given 
to the jury by the court on his own motion. We have 
carefully examined these instructions, and find that they 
fairly state the law applicable to the facts in question 
herein. It seems clear from the record that the accused, 
by means of fraud and false pretenses, obtained the signa- 
tures of Frederick Krapf and his wife to the deed in ques- 
tion, as alleged in the information; that it is such an 
instrument in writing as is embraced by the letter and the 
spirit of section 125 of the criminal code; that it con- 
veyed the land described therein to the accused; that the 
value of the deed in question within the meaning of the 
statute was more than $35, to wit, $2,500; and that the 
evidence is sufficient to sustain the conviction and sentence 
herein. 

We find no reversible error in the record, and the judg- 
ment of the district court is therefore 

AFFIRMED. 
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ALEXANDER BLAIR V. STATE OF NEBRASKA. 
Fitep SEPTEMBER 22,1904. No. 13,703. 


Instructions to the jury must be based upon and applicable to the 
evidence; and where in the trial of a criminal case an instruction 
is given without any testimony to sustain it, and prejudice results 
thereby, a new trial will be granted. 


Error to the district court for Cedar county: Guy T. 
GRAVES, JupcE. Reversed. 


J.C. Engleman and W. EF. Gantt, for plaintiff in error. 


Frank N. Prout, Attorney General, and Norris Brown, 
contra. 


BARNES, J. 


At the November, 1903, term of the district court for 
Cedar county, an information was filed against one 
Alexander Blair, charging him with the crime of murder 
in the first degree for the killing of one Cornelius Balliet. 
To this information the accused entered a plea of not 
guilty. He was thereupon tried, and found guilty of man- 
slaughter. From a sentence of seven years in the state 
penitentiary he brings error. 

It appears from the evidence that on Saturday the 15th 
day of August, 1903, Blair called at the home of Balliet 
in Cedar county, and in the evening accompanied the 
family to a neighbor’s where they had a dance; that during 
the day the deceased had been to Yankton, South Dakota, 
accompanied by a step-son, and while on the way had 
fallen out of the buggy, striking on his head; that there- 
after he complained of being sick at the stomach and of 
having pains in his head; that he partook very freely of 
intoxicants during the day, and to use the’words of the 
witnesses, “Was as drunk as he could be and get around.” 
He went with the others to the dance, and there drank 
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considerable beer; it being shown that he, together with 
the other persons present, drank four four-gallon kegs 
of that beverage. When the beer was all consumed Balliet, 
with his family, accompanied by Blair, returned home, it 
then being about three o’clock on the morning of the 16th 
instant. It clearly appears that the deceased was very much 
intoxicated, and that when in that condition he was ex- 
tremely abusive and quarrclsome. For some reason, not 
disclosed by the record, on arriving at his home he became 
very angry with, and abusive towards Blair; calling him 
vile nanies and threatening him with violence. Thereupon 
the accused, who had retired, got up, put on his clothing 
and started to leave the house, when the deceased called 
him back, and for a short time seemed to be in a better 
humor. Blair then took off his shoes and was about to go 
to bed again when Balliet repeated his abuse and threats 
of violence. Blair again stated that he would go'away, and 
put on his shoes for that purpose, when the deceased viol- 
ently assaulted him, striking him with such force as to 
stagger him. The events which followed were detailed by 
one Charles Frost, the only eye-witness to the whole trans- 
action, in substance as follows: 

“\Vhen we came back from Heitman’s place Alex (mean- 
ing the accused) went to bed with the boy, John Sciler. 
I also went to bed, but Balliet was out in the yard cursing. 
He cursed Alex and called him as of ab Alex: 
said to me, what is that: Mr. Balliet said about me? Oh, 
nothing much said I; he says yes he did, I hear him and 
I am going away, and he got up and went out of doors. 
When he went out him and Balliet talked a few minutes 
and they come back in as good friends as could be, and he 
(meaning the defendant) sat down on the edge of the bed 
and started to pull off his shoes; then Balliet came in and 
went right by me and talked just as nice as anybody could 
for a few minutes, and then he commenced cursing again. 
Alex says, I am going if you are going to act that way. I 
am going down to Lee’s, and he pulled his shoes right 


on again and started, and he almost got out when Balliet 
27 


370 NEBRASKA REPORTS. [VoL. 72 


Blair y. State. 


called him back, and says: Come back here, there is no 
use of going off mad that way. And Alex turned and came 
back and sat down on the edge of the bed and commenced 
to take off his shoes again. At that Balliet commenced 
cursing him again, and he hauled off and struck Alex, and 
Alex struck him and he went about two-thirds of the way 
back down, and as he raised up he come back at Alex with 
all his force and struck him; Alex fell back and Balliet fell 
on his face and struck the floor, and hollered ‘help me- 
Charlie’; he never knew anything more; Alex did not 
have any instrument, just his naked hands.” 

It also appears that before the assault Balliet had said 
there was going to be trouble, and he wanted the witness 
Frost to help him. John Seiler who saw part of the trans- 
action, testified in substance as follows: 

“T was in bed asleep, and when my step-father (meaning 
the deceased) hollered for help I woke up, and I seen my 
father going for the floor; Alex was trying to hit him, 
and my uncle Charlie Frost was holding him.” 

It further appears that the deceased fell on his face 
striking the edge of some boards that were in the corner of 
the room; that he lay there until he was picked up and 
carried out of doors; that Blair helped to carry him out 
and went for the doctor, and in other ways rendered what 
assistance he could. No evidence was introduced showing 
or tending to show any previous difficulty between the ac- 
cused and Balliet. It was not shown that any ill-will ex- 
isted between them, and it was impossible for the medical 
experts to say whether the injuries found on the person of 
the deceased were caused by a blow or by the fall described 
by the witnesses. On the facts, as shown by the evidence, 
epitomized above, the court gave the jury, among others, 
the following instruction: 

“No. 18. The jury is instructed, that a party charged 
with an unlawful killing of a human being cannot avail 
himself of the claim of necessary self-defense, if the neces- 
sity for such defense was brought on by his own deliberate, 
wrongful act. Therefore, if the jury believe, from the 
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evidence, that the defendant sought, brought on or volun- 
tarily entered into a difficulty with the deceased C. Balliet, 
for the purpose of wreaking vengence upon him, or for ac- 
complishing some unlawful purpose, or if the jury should 
find and believe from the evidence beyond a reasonable 
doubt that defendant killed the deceased at the time when 
he had, because of the acts of the deceased, no reasonable 
apprehension of immediate and impending injury to him- 
self, and did so to accomplish some unlawful purpose, or 
did it from a spirit of retaliation and revenge, then the 
defendant cannot avail himself of the law of self-defense.” 

The giving of this instruction is assigned as error. It 
clearly appears that the instruction is not supported by 
the evidence. There is nothing in the record which even 
remotely establishes or tends to establish a state of facts 
to which this instruction could apply. There was not a 
word of evidence introduced at the trial from which the 
jury might even infer that the accused had an unlawful 
purpose in view when he defended himself against the 
unprovoked attack of the deceased; or that in so doing 
he acted from a spirit of retaliation or revenge. It is a 
well settled rule that the instructions must be based on 
the evidence, and where an instruction has been .given 
without any testimony to support it, and prejudice results 
thereby, it is reversible error. Clark v. State, 32 Neb. 246; 
Curry v. State, 4 Neb. 55; Williams v. State, 6 Neb. 334. 

In Walrath v. State, 8 Neb. 80, it was said: 

“Instructions to the jury must be based upon and be 
applicable to the evidence; and it is error to instruct the 

- jury that they may find a material fact, of which there is 
no evidence from which it may be legally inferred.” 

This rule is approved in Ballard v. State, 19 Neb. 609, and 
Morearty v. State, 46 Neb. 652. By the instruction com- 
plained of the jury must have been led to believe that there 
was some evidence from which they might find that in re- 
pelling the assault made on him by Balliet, the defendant 
had in view an unlawful purpose, and acted in a spirit of 
hatred and revenge. Without doubt the jury must have 
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been prejudiced by this instruction, and the giving of it 
was reversible error. 

The record contains many other assignments of error, 
some of which seen to require a reversal of the judgment, 
but it is unnecessary to consider them at this time. 
Neither is it proper or necessary to comment on the weight, 
character and effect of the evidence, 

For the error committed by giving the instruction above 
quoted, the judgment of the district court is reversed and 


the cause is remanded for a new trial. 
REVERSED. 


CHICAGO, Rock IsuaAnp & PaciFfic RAILWAY COMPANY Y. 
WILLIAM SPORER, ADMINISTRATOR. 


Fimep SEPTEMBER 22,1904. No. 13,811. 


1. Constitutional Law. The act of 1901 amending section 592 of the 
code, limiting the time for commencing proceedings to reverse, 
vacate or modify judgments or final orders, is valid and not in 
conflict with section 11, article III of the constitution. 


2. Proceeding in Error. The filing of a petition in error and the 
transcript of a judgment sought to be reviewed in this court 
after the expiration of six months from the rendition of such 
judgment gives this court no jurisdiction. 


The reasons given for failing to commence the proceeding 
in error herein within the time limited by the statute examined 
and held insufficient. 


Error to the district court for Cass county: Pau 
JESSEN, JUDGE. Dismissed. 


Samucl Chapman, M. A. Low and W. F. Evans, for 
plaintiff in error. 

H. D. Travis, Jesse L. Root and William Deles Dernier, 
contra. 

BARNES, J. 


This case is before us on an objection to our jurisdiction. 
It appears that one William Sporer, as administrator of 
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the estate of Henry J. Hennings, deceased, commenced 
this action in the district court for Cass county against 
the Chicago, Rock Island & Pacific Railway Company to 
recover damages to the next of kin of the deceased, whose 
death, it was alleged, was caused by the wrongful act of 
the defendant company. A trial resulted in a verdict and 
judgment for the plaintiff, and the company prosecuted 
error. It further appears that the judgment of the district 
court was rendered on the 2d day of December, 1903, and 
the transcript and petition in error were filed in this court 
on the 18th day of June, 1904. It is thus clearly shown 
that more than six months had elapsed from the rendition 
of the judgment to the commencement of the proccedings 
in error herein, and this is the ground on which the defend- 
ant in error challenges our jurisdiction. 

Section 592 of the code, as it stood before the amen4- 
ment of 1901, provided that proceedings in error should 
be commenced within one year from the date of the rendi- 
tion of the judgment in the district court, and by the 
amendment above mentioned the time within which such 
proceedings should be commenced was reduced to six 
months. The defendant company, in order to avoid the 
consequences of its delay and sustain the jurisdiction of 
this court, contends that the amendment of 1901 was un- 
constitutional and yoid, for the reason that the subject of 
the bill amending the original section is not clearly ex- 
pressed in the title, as is required by section 11, article III 
of the constitution, which provides: 

“No bill shall contain more than one subject, and the 
same shall be clearly expressed in its title. And no law 
shall be amended unless the new act contain the section 
or sections so amended and the section or sections so 
amended shall be repealed.” 

In determining this question we must keep in mind that 
it is the duty of this court to uphold the acts of the legisla- 
ture, unless they clearly violate some constitutional pro- 
vision. The object of the provision above quoted is to pre- 
vent incorporating into a bill before the legislature pro- 
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visions which have no connection with its general object, 
and of which the title gives no indication. White vr. City 
of Lincoln, 5 Neb. 505.- The title of the act in question in 
this case is: 

“An act to amend section 592 of the code of civil pro- 
cedure, Compiled Statutes of Nebraska for 1899, and ta 
repeal said original section.” (Laws, 1901, ch. 82.) 

At that time the original section referred to provided 
for a limitation of the time for commencing proceedings 
to reverse, vacate or modify judgments or final orders. 
This was the only subject mentioned in the Section, and 
in that respect section 592 of the code, as found in the 
Revised Statutes of 1866, has remained the same, and by 
the same number until the present time. The section has 
contained but one subject during all this time, to wit: The 
time for commencing proceedings in error. There is but 
one section 592 of the code, and ever has been. The bill 
in question contained nothing except that which was ger- 
mane to the subject matter of section 592. Clearly there 
was nothing incorporated in the bill but that which had a 
direct connection with the general object of both the 
original section and the amendment. The title gave notice 
the* it was intended to amend section 592. This section 
treated of but one subject. The bill amended it in regard 
to that particular subject, and no one, however dull of 
comprehension, could have been misled as to the purpose 
of the legislation proposed by the amendinent. 

Again, in In re White, 33 Neb. 812, it was held: 

“The Compiled Statutes having been published under 
authority of law, and being supposed to contain all the 
laws in force at the date of publication, may be amended 
by a proper reference thereto, and if the amendatory act 
clearly points out the portion of the statnte amended, the 
objection that the amendment is of the Compiled Statutes 
will be unavailing.” 

In that case it was further said: 

“The legislature has the right to choose the title of any 
act passed by it, and although that chosen may not be the 
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most appropriate, yet unless the act is not within the title, 
or contains two or more subjects, or otherwise violates the 
constitution, it would not be declared unconstitutional.” 

In AfcCall v. Bane, 45 Fed. 828, it was held: An act 
“entitled: ‘An act to amend section 3101 * * * of 
the annotated laws of Oregon,’ in which said section is set 
out as amended, is not in conflict with either section 20 or 
22 of article 4 of the constitution of Oregon.” 

An examination of the constitution of that state dis- 
closes that, in addition to the provisions relied on by the 
defendant herein, it contains the following: 

“No act shall ever be revised or amended by mere refer- 
ence to its title, but the act revised or section amended 
shall be set forth and published at full length.” 

It will be observed that the constitution of this state 
does not prohibit amendments by title; and if the amend- 
ment in that case under such a constitutional provision 
was valid, it would seem that the act in question is not 
vulnerable to the defendant’s objection, that it conflicts 

‘with the provisions of our constitution. In County of Cass 
v. County of Sarpy, 63 Neb. 813, an act entitled “An act to 
amend section 88, chapter 78 of the Compiled Statutes of 
Nebraska of 1897, and to repeal said original section,” was. 
held valid. In Brandon v. State, 16 Ind. 197, and in State 
v. Bowers, 14 Ind. 195, it was held that if the title to the 
original act is sufficient to embrace the matters covered 
by the provisions of an act amendatory thereof it is un- 
necessary to inquire whether the title of the amendatory 
act would of itself be sufficient. This rule also has the 
approval of Judge Cooley in his valuable work on Con- 
stitutional Limitations (5th ed.), *146, and note. See 
also Miller v. Hurford, 138 Neb. 13; Fenton v. Yule, 27 Neb. 
758, and Gatling v. Lane, 17 Neb. 80. 

It seems, therefore, both on principle and precedent, 
that the amendatory act in question is valid, and it is 
therefore upheld. 

The filing of a petition in error with a transcript of the 
judgment complained of, and the issuance of a summons 
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in error thereon within six months after the rendition of 
such judgment, together with the service of such summons, 
alone gives this court jurisdiction to review the proceed- 
ings of the district court in an action at law. It follows 
that the objection to our jurisdiction must be sustained 
unless a valid excuse has been shown for a failure to per- 
fect the error proceedings within the time limited by the 
statute. The only excuse presented by counsel for the de- 
fendant company is that he relied on the clerk of the dis- 
trict court to inform him of the time when his transcript 
must be filed in this court. This does not deserve serious 
consideration. Counsel who tried the case knew when the 
judgment was rendered and when his time to perfect his 
error proceedings would expire, much better than the clerk 
of the district court, or any one else. It is to be regretted 
that the defendant company cannot have the proceedings 
of the trial court reviewed. But we see no way to avoid 
the consequences of the delay, which unfortunately has 
occurred in this case. Therefore the objection to our juris- 
diction is sustained, and the proceeding in error is hereby 


DISMISSED. 


EDWARD CaSssIDY Vv. CHARLES B. COLLIER, EXECUTOR. 
FILep SEPTEMBER 22,1904. No. 13,547. 


Review. In an action at law in which no motion for new trial has 
been filed in the district court, this court will not consider the 
question of the sufficiency of the evidence to sustain the judg- 
ment. 


Error to the district court for Douglas county: Guy 
R. C. READ, JUDGE. Affirmed. 


Hall & McCulloch, for plaintiff in error. 


A. C. Troup and Switzler & St. Clair, contra. 
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OLDHAM, C. 


This was an action on a claim filed in the county court 
of Douglas county against the estate of Henry L. Collier, 
deceased. The claim was disallowed by the county court 
and an appeal was taken by the claimant to the district 
court, where on a trial de novo a judgment was rendered - 
in favor of the executor of the estate and against the claim- 
ant, and the claimant brings error to this court. 

No motion for a new trial was filed in the court below. 
This being an action at law, questions concerning errors 
alleged to have occurred during the progress of the trial 
will not be considered by this court in the absence cf a 

“motion for new trial in the court below. It is not claimed 
that the pleadings are insufficient to sustain the judgment. 
The question urged is as to the sufficiency of the testimony 
to support the judgment, but this question we cannot ex- 
amine in the absence of a motion for a new trial. 

It is therefore recommended that the judgment of the 
district court be affirmed. 


AMES and LETTON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


JOHN H. Levy v. Cuarurs B. CoLuier, EXECUTOR. 
Fitep SEPTEMBER 22,1904. No. 13,548. 


Judgment of the district court affirmed for the reason set forth In 
Cassidy v. Collier, ante, p. 376. 


Error to the district court for Douglas county: Guy 
R. C. Read, JupGr. Affirmed. 


Hall & McCulloch, for plaintiff in error. 
A.C. Troup and Switzler & St. Clair, contra. 
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OLDHAM, C. 


This case stands on all fours with Cassidy v. Collier, 
ante, p. 376, and was submitted on the same briefs, tried 
at the same time, by the same counsel, in the same court, 

.on identical records. Hence, for the reasons assigned in 
Cassidy v. Collier, we recommend that the judgment of the 
district court be affirmed. 


AMES and Lerron, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 
AFFIRMED. 


Lucy A. Cosy v. Mary J. Fox wortHy 
FILED SEPTEMBER 22,1904. No. 13,633. 
1. Petition: Surricrency. Amended petition examined, and held to 
state a good cause of action. 


2. Contract: ALTeRaTION. The alteration of a written contract by a 
stranger, without the-privity or consent of the parties interested, 
will not avoid the contract, where the contents of the same, as 
it originally stood, can be ascertained. 


Error to the district court for Lancaster county: Eb- 
warD P. Homes, JUDGE. Reversed. 


Flansburg & Williams, for plaintiff in error. 
LL. C. Burr, contra. 


OLDHAM, C. 


This is an action to foreclose a real estate mortgage, 
and is before this court for a second review, this time on 
a petition in error by plaintiff to set aside a judgment 
for the defendant entered in the court below. The opinion 
in this case on the first hearing is found in 64 Neb. 
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216. This opinion contains a full and complete state. 
ment of the issues then involved in the controversy. At 
the first hearing, plaintiff alleged on her note and mort- 
gage; defendant answered pleading a material alteration 
of the instrument by the insertion of the word “gold” 
before dollars in both the note and mortgage, after their 
execution and delivery to the Lombard Investment 
Company, without the knowledge, consent or acquiescence 
of the defendant. To this answer the plaintiff had replied 
with a general denial, and a plea of estoppel by reason of 
defendant having paid nine of the interest coupons attached 
to the note, containing the same alteration, without objec- 
- tion. At the first trial the district court found the issues 
in favor of the plaintiff, holding that, by the payment of 
the interest coupons, defendant was estopped from com- 
plaining of the alteration in the note. When this judg-’ 
ment was reviewed, we held that the alteration by the 
insertion of the word “gold” before dollars in the instru- 
ment was a material alteration, and that the evidence was 
not sufficient to show that defendant was estopped from 
pleading this alteration by payment of the different cou- 
pons attached to the note. 

When the cause was remanded for a new trial, plaintiff 
filed an amended petition in the court below in which it 
was alleged, in substance, that the note was originally 
given without the word “gold” therein, but that, after the 
execution and delivery of the note and mortgage, some one 
to the plaintiff and the Lombard Investment Company un- 
known, without any authority and without the instruc- 
tions or the concurrence of the Lombard Investment 
Company, or the plaintiff, accidently or inadvertently 
stamped the word .“gold” therein. The prayer of the 
amended petition was that the contract as evidenced by 
the mortgage and note, with the word “gold” omitted, 
be enforced. Defendant filed a motion to strike the 
amended pleading from the files, for the reason that it 
was a sham pleading, and in conflict with and contra- 
dictory to the confessions made in the reply of the plaintiff 
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to the original answer of defendant, and to all the record 
made in the action upon the former trial in the district 
and supreme courts, and for the further reason that the 
amended petition alleged a new and different cause of 
action from that set forth in the original petition. 
Defendant also moved for judgment on the pleadings and 
mandate. The court sustained these motions, struck the 
amended petition, and entered judgment for defendant 
upon the mandate and original pleadings on file in the 
cause. To review this action plaintiff brings error to this 
court. 

Three propositions are involved in this controversy, and 
but three are determined in our former opinion, and are 
now governed by the rule of “the law of the case.” The 
first of these is that the alteration of the instrument by 
inserting the word “gold” before dollars was a material 
alteration; the second is that the defendant is not estopped 
from pleading this defense by paying without objection 
the nine interest coupons attached to the note, which con- 
tained this condition; third, that the alteration was made 
without defendant’s knowledge and after the execution 
of the note and mortgage. 

Plaintiff acquiesced in the questions of law and of fact 
determined by this court at the first hearing of the cause 
and filed an amended petition, the substance of which has 
already been set out in this opinion, in which she, however, 
denied any knowledge of herself or her assignor, the Lom- 
bard Investment Company, concerning the alteration and 
mutilation of the note and mortgage. We do not think the 
amended petition was a departure in any sense from the 
original cause of action. The original cause was instituted 
for the purpose of foreclosing a mortgage, securing a note 
and one coupon on certain lots situated in the city of 
Lincoln, Nebraska. The original petition was the ordinary 
statutory petition for the foreclosure of a note and mort- 
gage. The amended petition aims at the same end, but al- 
leges the existence of facis, probably unknown to plaintiff 
at the time the original petition was filed, which tend to 
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show a spoliation of the note and mortgage by an inter- 
meddler, without the knowledge or consent of either plain- 
tiff or her assignor. This allegation did not affect the 
relief prayed for in the original petition in any manner 
because the original petition did not ask for a judgment 
directing the payment of the indebtedness in gold dollars. 
The amended petition is not necessarily contradictory of 
any fact alleged either in the former petition or in plain- 
tiff’s reply to defendant’s answer to such petition. It 
will be remembered that defendant’s answer pleaded a 
fraudulent alteration of the instrument by plaintiff or her 
assignor. This was denied by the reply and the denial of a 
fraudulent alteration of the note and mortgage by either 
plaintiff or her assignor is in no wise inconsistent with 
or contradictory to the allegation of the amended peti- 
tion. 

It therefore seems clear that, under the liberal rule of 
our code permitting amendments in furtherance of justice, 
the trial court should have permitted the filing of this peti- 
tion on terms as to payment of costs which he might have 
deemed fair and equitable, unless the petition wholly failed 
to state a cause of action. In view of the modern rule that 
the alteration of a written contract by a stranger without 
the privity or consent of the parties interested will not 
avoid the contract where the contents of the same can be 
ascertained, we think the petition stated a good cause of 
action. This rule is sustained by the holdings in Waring 
v. Smyth, 2 Barb. Ch. (N. Y¥.) 119; Drum v. Drum, 133 
Mass. 566; Fuller v. Green, 64 Wis. 159, and is fully recog- 
nized in this state in Walton Plow Co. v. Campbell, 35° 
Neb. 173, and was commented upon with favor by Day, C., 
in the first opinion rendered in the instant case. 

It is therefore recommended that the judgment of the 
district court be reversed and the cause remanded for 
further proceedings according to law. 


LETTON, C., concurs. AMES, C., not sitting. 


By the Court: For the reasons stated in the foregoing 
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opinion, the judgment of the district court is reversed and 
the cause remanded for further proceedings according to 


law. 
REVERSED. 


Ciry or SoutH OMAHA V. SaRAH MCGAVOCK. 
FILED SEPTEMBER 22,1904. No. 13,162. 


Special Assessment: Recovery. A person seeking-to take advantage, 
of subdivision 63 of section 68, chapter 15, laws of 1889, known 
as the South Omaha charter of 1889, which allows taxes to be 
paid before delinquency under protest, and gives the right to 
recover the same back from the city if illegal, must bring him- 
self within the provisions of the statute by paying the taxes before 
the whole amount is delinquent before he is entitled to recover. 


Error to the district court for Douglas county: Pau 
JBSSEN, JUDGE. Reversed. 


A. H. Murdock, for plaintiff in error. 


F. A. Brogan, contra. 


LETTON, C. 


This action was brought by the defendant in error in 
the county court of Douglas county to recover the amount 
of certain special assessments on her property levied there- 
on by the city of South Omaha, and paid by her under pro- 
test. The plaintiff recovered a judgment against the city 
in the county court and also on appeal in the district court, 
to reverse which judgment the plaintiff in error has prose- 
cuted this proceeding. 

The action was commenced under subdivision 63 of sec- 
tion 68, chapter 15, laws, 1889, known as the “South Omaha 
charter of 1889.” That part of subdivision 63 which is 
applicable to this case is as follows: 

“Any party feeling aggrieved by any such special tax or 
assessment, or proceeding, may pay the said special taxes 
assessed and levied upon his, her or its property or such 
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instalments thereof as may be due at any time before the 
same shall become delinquent, under protest, and with 
notice in writing to the city treasurer that he intends to 
sue to recover the same back, which notice shall partic- 
ularly state the alleged grievance and the ground thereof; 
whereupon such party shall have the right to bring a civil 
action within 60 days thereafter, and not later, to recover 
back so much of the special taxes paid as he shall show 
to be illegal, inequitable and unjust, the costs to follow 
the judgments, or to.be apportioned by the court as may 
seem proper, which remedy shall be exclusive.” It appears 
that the special asscssment, which the plaintiff paid, was 
assessed against her property for the purpose of grading 
the street upon which her property abutted. The first 
instalment of the tax became delinquent in 1892. The 
whole tax became delinquent in 1897. The payment was 
made by defendant in error on October 8, 1900, several 
years after the last instalment became delinquent. The 
plaintiff in error insists that the defendant in error did 
not bring herself within the provisions of the statute 
quoted, having failed to pay the tax before it became de- 
linquent, and having failed to give notice that she intended 
to sue to recover the same back, and that consequently the 
payment of the tax was voluntary, and cannot be recovered 
back. It is conceded by the defendant in error that unless 
she has brought herself within the statute, she is not 
entitled to recover. 

The defendant in error contends that a proper construc- 
tion of the statutory provision is, that a party who wishes 
to avail himself of its provisions may wait until after the 
entire tax is due and delinquent, and pay it as a whole, 
and then bring his action to recover back the amount; or, 
without waiting for the entire amount to mature, he may 
pay such instalments as are due, but in that case he must 
pay them before they become delinquent. In other words 
he contends that the phrase “before the same shall become 
delinquent” refers only to the instalments, and not to the 
entire tax. 
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We are unable to agree to this construction of the 
statute. The evident intention of the legislature was to 
encourage the payment of taxes before delinquency, by 
allowing to the taxpayer the right to pay the same under 
protest, and to recover the amount paid by a civil action 
if the tax was illegal; thus granting a special privilege 
which the taxpayer did not have before the enactment of 
the law. As we construe this subdivision, the taxpayer 
may pay any instalment that may be due at any time 
before the same becomes delinquent under protest, and 
recover the same by the proper action; or he may wait 
until the last instalment is about to mature, and pay the 
entire tax before the same becomes delinquent, and still 
have the right to recover. The defendant in error took 
neither of these courses, but waited nearly four years after 
the entire tax became delinquent before she paid the same 
and brought her action. Where a statute grants a new 
remedy, and at the same time places a limitation of time 
within which the person complaining must act, the limita- 
tion is a limitation of the right as well as of the remedy, 
and, in the absence of qualifying provisions or saving 
clauses, the party seeking to avail himself of the remedy 
must bring himself strictly within the limitations. Swaney 
v. Gage County, 64 Neb. 627. 

Since the defendant in error did not bring herself within 
the provisions of the statute, her payment was voluntary 
and she is not entitled to recover the same. For these 
reasons, the action of the district court was erroneous, and 
the judgment should be reversed. 


AMES and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded. 

REVERSED. 
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CHARLES R. Hacker, COUNTY CLERK, ET AL. V. CHURCH 
HOWE. 


Fitep Ocrosee 56,1904. No. 13,944. 


Error to the district court for Nemaha county: WIL 
LIAM H. KELLIGAR, JUDGE. Reversed and dismissed. 


E. B. Quackenbush, Frank N. Prout, Attorney General, 
and Norris Brown, for plaintiffs in error. 


E. Ferneau and H. A. Lambert, contra. 


By the Court: The court is unanimously of the opinion 
that the judgment of the trial court is erroneous and 
should be reversed, which is accordingly done. An opinion 
will be hereafter filed. 

Judginent reversed and action dismissed. Mandate to 


issue forthwith. 
REVERSED. 


The following opinion was filed November 2, 1904: 


1. Equalization of Taxes: STATE Boarp. The state board of equaliza- 
tion and assessment, in the equalization of property as between 
different counties, under section 130, article I, chapter 77, Com- 
piled Statutes, 1903, is not required to enter into a formal in- 
vestigation, examine witnesses, etc., in ascertaining the relative 
values of the property of the different counties of the state. It 
may act upon the abstracts of assessments of the different 
counties and the knowldge of its own membership as to values 
generally. 


2. Findings. The trial court having found that the state board acted 
in good faith and without fraud, and the evidence sustaining 
the finding, the elements of bad faith and fraud are eliminated 
from the consideration of the questions arising in the case. 


3. Assessment. The values placed on property Nsted for assessment 
purposes by the county assessor and his deputies are not con- 
elusive and final. The assessment as finally made is the values 
as found by the assessors and as corrected and equalized by the 
county and state boards of equalization. 


28 
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4. . The assessment of property is not final until acted upon by 
the ceunty and state boards of equalization, and not until the 
action of the latter is certified to the county clerks of the different 
counties and by them extended upon the tax rolls. 


5. . An assessment is an official listing of persons and property, 
with an estimate of the value of the property of each for pur- 
poses of taxation. 


6. : COLLATFRAL ATTAOK. The state board, in the equalization 
of assessments as between different counties, acis in a quasi 
judicial capacity, and the action taken is not subject to collateral 
attack except upon grounds of fraud or other wrongful conduct 
equivalent thereto, or for the exercise of power not conferred upon 
it by law. 


: IwpracHMent. The action of the state board in the 
equalization of assessments as between the different counties in 

* ordering a per centum of increase, in the aggregate valuation of 
some of the counties cannot be impeached in the absence of 
fraud, bad faith or usurpation of power, by evidence tending to 
prove that the property in the county affected was assessed by 
the county authorities at its actual cash value. 


7. 


8. : Notice. No notice is required, other than that given by 
statute, of the time and place of meeting or of action taken by 
the state board in the equalization of the assessments ef property 
of the different counties so as to conform to law. 


=) 


. Constitutional Law. The section of the statute providing for the 
equalization of the assessments of property as between the dif- 
ferent counties by the state board by a per centum of increase 
or decrease of the aggregate valuations so as to make the same 
conform to law is not invalid because no provisions are made 
for ap appeal from such action to the courts of the state. 


10. . An owner {is not deprived of his property without due 
process of law by means of taxation, if he has an opportunity 
to question its validity or the amount of such tax or assessment 
at some stage of the proceedings, either before that amount is 
finally determined, or in subsequent proceedings for its collection. 


11. Equalization: Stare Boarp. The state board cannot, under the 
guise of equalization, raise valuations merely for the purpose of 
making such focrease, but when an increase results incidentally 
in the equalization of property, so that all property may bear its 
equitable proportion of the burdens of taxation, such resulting in- 
crease is within the legitimate exercise of the power to equalize. 


12. : . The state board of equalization cannot deal with 
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individual assessments, nor take into consideration inequalities 
as between individual taxpayers, but it deals only with the values 
of the taxable property of a county as a whole. 


: County Boarb. Individual discrepancies and inequalities, the 
law contemplates, shall be corrected and equalized by county 
boards of equalization, who are specially empowered to hear com- 
plaints and grievances as between individual taxpayers, and to 
adjust and remedy the same as may be just. A taxpayer failing 
to avail himself of the opportunity thus presented has no legal 
ground of complaint because of the action of the state board of 
equalization in lowering or raising the valuation of all property 
in a county so as to conform with all other property throughout 
the state. 


14. : CONSTITUTIONAL Law. The fact that an individual tax- 
payer cf a county has returned for assessment and taxation money 
on hand and in bank at its full face value will not prevent the 
state board from equalizing the assessment by raising the aggre- 
gate value of all property in such county the per centum found 
necessary to bring it to a uniform standard with all property 
of the different counties of the state, nor do provisions of this 
character violate the fundamental law requiring all persons and 
corporations to pay a tax in proportion to the value of his, her 
or its property. 


15. : . Such an assessment of money at its legal value, 
and an order of increase in the value of all property of the 
county, including such money, can, at most, affect only the one 
item of property that is assessed in the first instance at its face 
value. 


16. Equity. Whether a court of equity would grant relief from such 
overvaluation not determined. 


ii. Injunction. In no event will an injunction lie until taxes legally 
due on such assessment are paid or tendered. 


Ho.Lcoms, C. J. 


The state board of equalization and assessment, acting 
under the provisions and by the authority of section 130, 
article I, chapter 77, Compiled Statutes, 1903 (Annotated 
Statutes, 10529), being a part of the general revenue act, 
increased the aggregate assessment of several of the 
counties of the state, including that of the county of 
Nemaha, which was raised 5 per cent, above the amount as 
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assessed and equalized by the county authorities. The 
action thus taker being certified to the county clerk of said 
county, it became his duty under said section to add to the 
assessment of each piece or parcel of property assessed in 
said county an amount equal to the per cent.of increase so 
directed as aforesaid. The plaintiff in this action brought 
in the district court for said county an injunction suit for 
the purpose of restraining the county clerk and his deputy 
from extending on the tax rolls of said county the per- 
centage of increase to the assessed valuation as certified 
by the state board of equalization. After joinder of issues 
and a hearing to the court, the injunction was made per- 
petual, and the defendants prosecute error proceedings in 
this court. 

The substance of the allegations of the plaintift’s peti- 
tion on which is grounded his right to the relief prayed 
for is to the effect that: (a) The state board of equaliza- 
tion, in ordering the increase complained of, acted arbi- 
trarily, capriciously and fraudulently; (b) that all prop- 
erty, both real and personal, in Nemaha county, had been 
valued at its true, full and actual cash value, and assessed 
at one-fifth thereof as provided by law, by the local author- 
ities, and that the proposed per centum of increase would 
operate to raise the value of all property above its actual 
cash value, discriminate against the taxpayers of Nemaha 
county and violate the provisions of the fundamental law 
which require that all property shall be assessed so that 
each person and corporation shall pay a tax in proportion 
to the value of his, her or its property; (c) that no notice 
of any kind was given to the taxpayers of Nemaha county 
of the proposed increase, and that no way is provided by 
which the action of the board can be reviewed in a court of 
last resort; (d) that the action of the state board of equali- 
zation was null and void, because the increase of the aggre- 
gate valuation of the several counties as ordered was, in 
effect, a reassessment of property, and not an equalization 
thereof, and that said board exceeded its powers and juris- 
diction; (¢) there are also allegations to be found in the 
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petition fo the effect that two certain taxpayers of the 
county, who are named, listed and returned for assessment 
certain sims of money on hand and in bank, which were 
valued and assessed at their full legal value, and that there 
was returned for assessment and assessed in said county 
the aggregate sum of $306,505 in money at its full face 
value; and that the state board of equalization, knowing 
such facts, without authority, and in excess of its powers, 
by said order of increase raised the valuation of such prop- 
erty above its legal and face value, in violation of the pro- 
visions of the fundamental law requiring uniformity and 
equality in the valuation of property taxed for the purpose 
of raising needful revenues. 

The constitutionality of the section under which the 
state board acted is specially challenged in the petition, 
but the grounds advanced are substantially the same as 
those above mentioned as the foundation for maintaining 
the injunction suit, and will be covered, without parti- 
cularly referring thereto, in the general discussion to fol- 
low. 

1. There are found in the petition allegations of a very 
general character charging that the state board of equali- 
zation in ordering the per centum of increase complained 
of, acted in a capricious, arbitrary and fraudulent manner. 
The trial court, while its principal finding was general and 
in favor of the plaintiff in the suit, found specially, “that 
the state board of equalization and assessment, in directing 
the increase of five per cent. to the assessed valuation, 
acted in good faith and without fraud.” This finding is 
amply supported by the evidence, and is the only one that 
could have been sustained. It is not to be doubted that 
the state board of equalization, in taking the action and 
making the order complained of, acted in the utmost good 
faith, with a view solely of equalizing the assessments 
of the different counties of the state in the discharge of a 
duty imposed upon it by law. The board is not under the 
statute required to enter into a formal judicial investiga- 
tion of the values of property to be affected by its action 


390 NEBRASKA REPORTS. (Vor. 72 


Hacker v. Howe. 


in the discharge of its duties as a board of equalization. 
It is its duty under the law to adjust and equalize the 
valuation of real and personal property in the different 
‘counties by a per centum of increase or decrease of the — 
‘aggregate valuation of the county, with the view of appor- 
‘tioning equitably the burden of state government, and, in 
doing so, each member acts upon his own know ledge of 
the facts and without requiring other evidence. The fact 
that valuations are increased or decreased in any one 
county without the examination of witnesses is immaterial. 
When the board has before it the abstracts of assessment 
of the different counties, such as are required to be formu- 
lated and furnished for its information under the law, it 
is in a position to proceed in the discharge of its duties per- 
taining to the equalization of assessments of the different 
counties, and is authorized to act upon such infromation 
and the knowledge of its members as to values of property 
generally, without further or different information or 
greater formality. 1 Cooley, Taxation (3d ed.), 784; 1 
Desty, Taxation, 505; People v. Lothrop, 3 Colo. 428; 
Mayor of City of New York v. Davenport, 92 N. Y. 604; 
St. Louis, V. & T. H. R. Co. v. Surrell, 88 Tl. 585. The 
question therefore of fraud, arbitrary or capricious action, 
or other alleged improper motive or conduct on the part 
of the different members of the board in entering the order 
complained of, must be eliminated in the consideration of 
all further questions arising in the case. 

2. Broadly stated, the principal ground relied on to 
maintain the injunction sued for is the alleged fact that all 
property in Nemaha county was valued by the county 
authorities at its full and actual cash value, and that the 
proposed increase ordered by the state board of equaliza- 
tion will result in an overvalnation of property, operate 
as a discrimination against the taxpayers of the county, 
in that it compels them to pay taxes on property they do 
not possess, in violation of the constitutional rule requiring 
taxation to be according to the value of the property taxed. 
The weakness of the position assumed lies in the premises 
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advanced in support of it. It is not conceded that the 
property assessed in this county as valued by the county 
authorities is assessed at its full value; nor can it be ac- 
cepted as a sound proposition that the values placed on 
the property listed with and assessed by the county asses- 
sor and his deputies are conclusive and binding on the 
state board of equalization as being the true and actual 
values thereof. The values of property on which taxes 
are to be levied are, under the statute, to be determined, 
not by the county assessor alone, but only in conjunction 
with equalizing boards which are provided for the very 
purpose of correcting errors and inequalities in valua- 
tions as fixed by the assessor, and to bring all property 
values to a uniform standard. It is the duty of the county 
assessor and his deputies to list all property in the county 
subject to taxation, and value the same in the assessment 
thereof at its actual cash value. After the property has 
thus been scheduled and assessed and returned to the 
county board, it is the duty of the latter, under the pro- 
visions of section 121, article I, chapter 77, Compiled 
Statutes, 1903 (Annotated Statutes, 10520), to fairly and 
impartially equalize the valuation of the personal property 
and the real estate by raising or lowering the valuation as 
returned by the county assessor, and to hear grievances and 
complaints regarding the different assessments returned, 
and to review and correct the same as shall appear to be 
just; all of which is to be done in the manner provided in 
said section. By the section under consideration, after 
the forwarding of abstracts of the assessments of the dif- 
ferent counties as is provided in the revenue act, it is 
made the duty of the state board of equalization, at the 
time and place therein stated, to meet for the purpose of 
equalizing assessments as between the different counties, 
and. to examine the abstracts of property assessed for taxa-_ 
tion in the several counties and to equalize such assess- 
ments” so as to make the same conform to law. For that 
purpose, power is given the state board to increase or de 
crease the assessed valuation of any county by a per centum 
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and to certify the same to the county clerk of the county af- 
fected, whose duty it is to add to or deduct from each piece 
or parcel of property an amount equal to the per cent. of 
increase or decrease as thus fixed by the state board. The 
assessment and valuation of property, as well as the sub-_ 
ject of taxation generally, is purely a matter for the legis- 
lature, whose power in the premises is plenary except as 
‘limited by the constitution. By the constitution it is ex: 
pressly said that the value of property on which taxes are 
levied shall be determined in such manner as the legisla- 
ture shall direct. The legislature has provided by statute 
that the county assessor shall ascertain the value in the 
first instance, and that the valuation as thus determined 
is subject to correction and review as between individual 
taxpayers and taxing districts in the county by the county 
board of equalization and that the values of the property 
of the different counties in the aggregate as thus deter- 
mined may be adjusted and equalized by the state board 
of equalization, to the end that all property of the different 
counties may contribute its just and equitable proportion 
of the public revenues. These several steps, then, it will 
be observed, are necessary to be taken in order that values 
may be legally and finally ascertained for the purpose of 
levying taxes as a means of producing revenues. This 
method of determining values for purposes of taxation 
is contemplated not only by the statutory law, but also 
by the constitution, which in terms confides the subject 
to the legislative branch of government. That these dif- 
ferent steps are all essential to the ascertainment of the 
true value of property, and the making of a valid assess- 
ment, is made manifest by the language of section 132, 
article I, chapter 77, Compiled Statutes, 1903 (Annotated 
Statutes, 10531). It is there declared that no assessment 
shall be deemed final until the action of the state board 
shall have been had and certified to the county clerks, and 
by them extended upon the tax rolls, and that the assess- 
ment as made and corrected by the county board of equali- 
zation and by the state board shall be the final assessment 
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of property for that year, and taxes for all purposes shall 
be levied upon such final assessment. An assessment 
means the determination of the value of a man’s property 
for the purpose of levying a tax; an official listing of 
persons and property with an estimate of the value of 
the property of each for purposes of taxation. 3 Cyc. 1111. 
Wherein, then, may it be said that the state board of 
equalization has transcended its powers and acted beyond 
the scope of its authority in regard to the matters com- 
plained of? The actions not only of the county assessor in 
fixing the valuation in the first instance, but also that of 
the county board of equalization and of the state board of 
equalization in equalizing as between different counties, 
are in their nature quasi judicial, and are not subject to 
collateral attack except upon grounds of fraud, actual or 
constructive, or for the exercise of a power not conferred 
upon them by statute. In State v. Savage, 65 Neb. 714, 
it is held: 

“In assessing property for taxation purposes the board 
is clothed with quasi judicial powers as to the valuation 
of such property, and when it has once acted_on sufficient 
information, and expressed an honest judgment as to such 
value, its judgment cannot be controlled by the writ of 
mandamus.” Also “The presumption is that, when an 
officer or assessing body values property for asscssment 
purposes, he or it acts fairly and impartially in fixing such 
valuation.” 

“Tn 1 Cooley, Taxation (8d ed.), 784, it is said: 

“Equalization of assessments has for its general purpose 
to bring the assessments of different parts of a taxing 
district to the same relative standard, so that no one of 
the parts may be compelled to pay a disproportionate part 
of the tax. To accomplish this purpose assessment rolls 
are equalized by county courts, boards of supervisors or 
commissioners, and the aggregate of the county assess- 
ments by a state board established for the purpose. This 
is not done by changing individual assessments, but by 
fixing the aggregate sums for the several districts at what, 
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in the opinion of the board, they should be, so that general 
taxes may be levied according to this determination, in- 
stead of on the assessors footings. These boards act 
judicially in equalizing, and their decision is conclusive. 
* * * In raising or reducing the assessment of a dis- 
trict, it is sufficient for the board to designate a percentage 
of increase or reduction.” 

Under a revenue statute essentially similar to ours in 
respect of the matter now under consideration, it is said 
by the appellate court of the state of Indiana: 

“County boards of review and the state board of tax 
commissioners are clothed with quasi judicial powers in 
bringing about uniformity and equality of taxation. The 
acts of these boards are judicial in their character, and 
their judgments are not open to collateral attack. If errors 
or irregularities are committed, they must be corrected 
in the mode pointed out by the statute; and if not so cor- 
rected, they are conclusive; for courts have not the power 
to control their discretion.” Biggs v. Board of Commis- 
sioners, 7 Ind. App. 142. See also Jones v. Rushville 

. National Gas Co., 185 Ind. 595. Other authorities might 
be cited without number, but the-above are believed suf- 
ficient to set at rest the contention that the action of the 
state board, in regard to the order complained of, can 
be impeached by an attempt to show that the property in 
Nemaha county had been by the assessors valued at its full 
and actual cash value. As well might an issue be raised 
as to the value placed by the county assessor on the prop- 
erty of each individual taxpayer, and an attempt made to 
annul the assessment on the ground of overvaluation, 
which the authorities are all agreed cannot be done. In 
the absence of fraud, or other misconduct, or arbitrary 
exercise of power equivalent thereto, the rule is universal 
to the effect that the discretion of assessing officers and 
boards of equalization cannot be controlled by the courts 
in collateral proceedings, nor can errors of judgment and 
overvaluation in the assessment of property be rightfully 
reviewed by them in the absence of statutes authorizing 
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such proceedings. Loewenthal v. People, 192 Ill. 222; New 
Haven Clock Co. v. Kochersperger, 175 Ill. 383; State v. 
Savage, supra; 1 High, Injunctions (4th ed.), secs. 490, 
493. 

3. With reference to the alleged want of notice of the 
mecting of the state board of equalization, none is required. 
The section under which the board acted fixes the time and 
place of the meeting, and this of itself is sufficient notice, 
even though one were required, to the different counties 
and all persons interested, of the time and place of such 
meeting. By this statute all are warned as to when the 
meeting will occur, and the nature of the action which 
may be taken tn pursuance of the power therein conferred 
upon the board. The section meets all legal requirements 
as to public notice, and no additional duty devolves upon 
the board to notify any of the time and place of its meet- 
ing, or of its contemplated action when convened for the 
purposes contemplated by the statute. Hallo v. Helmer, 12 
Neb. 87, is a ease directly in point. It is there held that 
where the valuation of property as returned by the assessor 
as to an entire precinct or tax district is relatively too 
low or too high, it may be raised or lowered by the board 
of equalization without notice previously given to the 
property owners. Citing Dundy v. Richardson County, 
8 Neb. 508, in support of the rule. Of like effect is 1 
Cooley, Taxation (3d ed.), 786; Spalding v. Hill, 86 Ky. 
656; State v. Armstrong, 19 Utah, 117. 

Whether or not the action of the state board of equaliza- 
tion in ordering a per centum of increase to the aggregate 
valuation of the property in the different counties affected 
by the order may be reviewed by proceedings in error in 
the courts need not here be determined. In either event, 
the plaintiff must fail in this action on the merits of the 
case as disclosed by the pleadings and the evidence. Judg- 
ment must go against him regardless of the question. He 
bases his right to an appeal to the courts, for the purpose 
of testing the legality of the proceedings of the state board 
of equalization, on the ground that its action is not review- 
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able in a direct proceeding, and at the same time complains 
that his property is being taken without due process of 
law. These are inconsistent positions. He certainly is 
not denied due process of law if the courts are open to 
him in which he may try the question of the scope of action 
and the power of the state board to equalize the valuation 
of properties as between the different counties so as to 
bring about uniformity and equality of taxation. It is 
not essential, in order to constitute due process of law, 
that a taxpayer shall have the right to a direct proceed- 
ing in the courts to review the action of persons, boards 
and tribunals empowered to assess property and levy 
taxes for the purpose of raising revenues for expenses of 
government. It is not required that judicial proceedings 
be resorted to in enforcing the levying and payment of 
taxes. The right to an appeal is purely statutory. 2 
Cooley, Taxation (8d ed.), 1393. These are special officers 
and tribunals within themselves empowered to do and per- 
form all acts necessary and essential in the accomplish- 
ment of the collection of the public revenues. Due process 
of law is observed if, in the different steps taken by the 
officers and tribunals created by statute, an opportunity 
is given to an individual taxpayer who may feel aggrieved 
to be heard with reference thereto, and power is given to 
redress such grievance as may be right and just. Personal 
notice is not always essential. Notice given by statute or 
by publication may be sufficient. An owner is not deprived 
of his property without due process of law if he has an 
opportunity to question its validity or the amount of such 
tax or assessment at some stage of the proceedings, either 
before that amount is finally determined or in subsequent 
proceedings for its collection. 1 Cooley, Taxation (3d 
ed.), 60. 

4. Concerning the contention that the state board in 
respect of the action taken did not equalize but reassessed 
the property of the several counties, raising the aggregate 
valuations thereof according to the percentage applied to 
each county, it may be said that, manifestly, the board has 
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no power to increase valuations merely for the purpose 
of making such increase. The limitations of law relative 
to tax levies, the fixing of valuations and the equalization 
thereof, cannot be nullified and rendered impotent by an 
attempt to increase the aggregate of the grand assessment 
rolls under the guise of equalization. Poe v. Howell, 67 
Pac. (New Mex.) 62; State v. State Board of Equalization, 
18 Mont. 473, 46 Pac. 266; 1 Desty, Taxation, 505. But, 
in the ease at bar, we think it clear that the increase result- 
ing from the action of the state board was purely incidental 
to a proper equalization of the assessment of the different 
counties as returned to that body. From the action taken, 
it is fairly inferable that, in 66 of the 90 counties of the 
state, property was found to be assessed uniformly and 
at its actual cash value, while, in 24 counties, the valua- 
tions placed upon property generally were relatively too 
low and required, in order that the rule of uniformity 
might be observed and equality attained, a raise of the 
aggregate valuation of those increased from two per cent. 
in one instance to ten per cent. in others. Surely it may 
not be said that, it having been ascertained that so nearly 
all of the property of the different counties had been as- 
sessed at its true value, in order to properly adjust and 
equalize, there must be a reduction of a certain percentage 
in this larger number of counties and a corresponding 
increase and less than was ordered in the smaller number, 
so that the grand total of the assessment roll should not 
be disturbed. While a plan or method of raising the value 
of some of the counties and lowering others may be gen- 
erally resorted to in order to bring about equality, yet it 
would, in the present instance, be in a measure a perver- 
sion of the law to reduce below its actual value by far the 
larger proportion of the property in the state subject to 
taxation for the purpose of avoiding,an actual increase in 
the total valuation of all property. The statute does not 
limit the state board in the matter of equalization to the 
aggregate value as shown by the returns of all the different 
counties. Its provisions are that the board may increase 
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or decrease by per centum to be added to or deducted from 
_ the aggregate value of the different counties to make them 
conform to law. Of course, they have authority to 
equalize; and to equalize is to adjust differences in values 
so as to bring all to a common standard, and to the end 
that all property assessed shall bear its just proportion 
of the burdens of taxation. Where equalization is the main 
object and the increase resulting therefrom is incidental, 
we think the action is undoubtedly a legitmate exercise 
of the powers conferred upon the board. If the object 
appears to be to raise the aggregate of the total assessed 
valuation, such action would, in our judgment, have to 
be condemned as an unwarranted exercise of the authority 
to equalize. The subject has received some consideration 
from the court in Suydam v. Merrick County, 19 Neb. 155, 
under a statute which prohibited the raising or lowering 
of the total valuation of the assessment roll of the county. 
It is there said: 

“It is the duty of the board to find this medium—that 
is, the mean between the lower and the higher values— 
. adopt it as the true standard, and raise the one extreme 
and lower the other to it and thus leave the general result 
or common aggregate of valuation of the property of the 
whole county neither raised nor lowered, ‘except in such 
an amount as may be actually necessary and incidental 
to a proper and just equalization.’”’ See also Bardrick v. 
Dillon, 7 Okla. 585, where it is held that a county board 
of equalization may adopt as the basis for equalization the 
assessment of a township which, in their judgment, most 
nearly represents the true cash valuation, and add to or 
deduct from other townships such per cent. as will cause 
them to conform in valuation to the one adopted as a basis, 
and this notwithstanding such action may either increase 
or decrease the aggregate valuation as shown by all the 
township returns. The rule as thus announced in the 
opinion cited is probably stated too broadly. The opinion 
apparently overlooks the fact that the valuation of prop- 
erty assessed for taxation is primarily for assessing 
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officers, and that boards of equalization except as conferred 
by statutes are not authorized to change the result, and 
then only in order to effectuate an adjustment of values 
so as to bring about uniformity. Our statute, we think, 
contemplates that the state board of equalization may 
equalize valuations as between the different counties in 
the sense the word is ustially and ordinarily understood. 
That is, the state board is enpowered to correct and adjust 
inequalities in valuation to the end that all property shall 
relatively be valued on the same basis for purposes of tax- 
ation, as near as the same is practicable. In either view of 
the subject, however, the action taken by the state board 
was within the scope of its powers, and the increase in the 
aggregate valuation of the equalized assessments resulted 
only incidentally to the main object sought to be ac- 
complished. 

5. We are asked to declare the order of the state board 
of equalization as of no validity and as being in conflict 
with the constitution respecting the raising of needful 
revenues by levying taxes on all property according to its 
valuation, on the ground that, as alleged in the petition, 
there was returned by certain of the taxpayers of Nemaha 
county certain sums of money which it is asserted were 
valued and assessed at the full, fixed and legal value there- 
of, and that the order complained of results in the assess- 
ment of this class of taxable property at a greater valua- 
tion than it actually possesses. To this it may be said that 
the plaintiff is not in a position to raise the question. The 
increase complained of on this item of property could, at 
nost, affect only the taxpayers listing and returning such 
nroperty for assessment, and the plaintiff is not one of 
them. While he professes to bring the action in behalf of 
himself and all others similarly situated, there are none 
situated as he is with respect to the assessment of’ this 
particular kind of property. He has not stated a cause of 
action in favor of himself, nor shown himself entitled to 
the relief he seeks, because of his allegations to the effect 
that some third parties whose situation is entirely dis- 
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similar have grounds of complaint which may possibly 
entitle them to some equitable relief in an independent 
action. If money on hand or in bank, such as has been re- 
turned for assessment purposes, because of its character 
and characteristics as having a fixed legal value is assessed 
for a greater sum than is permitted by law, then obtaining 
relief and redress for the grievance is a matter only for 
those who have thus been injured. Again, it is manifest 
that the state board of equalization is powerless to deal 
with particular items of property returned for taxation and 
included in the abstracts of assessment on which the board 
acts. The law provides that the board may equalize only 
by increasing or decreasing by a per centum of the aggre- 
gate valuation of all the property in the county affected by 
the order. Absolute equality is unattainable, and the law 
contemplates only that it shall be approached as nearly as 
may be found practicable. If it were shown that some 
other class of property was assessed by the county au- 
thorities at its full cash value, or for a greater amount, 
this would be no valid objection to equalizing the property 
of the county as a whole. The state board does not deal 
with individual assessments but with the property of a 
county as a whole, and if it appears to them to be assessed 
at a valuation relatively lower or higher than the property 
in all other counties, the whole is affected by the order of 
equalization, and not the different items or classes. Indi- 
vidual discrepancies and inequalities the law contemplates 
shall be corrected and equalized by the county authorities, 
and a taxpayer failing to avail himself of the opportunity 
thus presented has no legal ground of complaint because of 
the action of the state board of equalization in lowering 
or raising the valuation of all the property in the county 
so as to conform with all other property throughout the 
state. The county board is especially empowered to hear 
complaints and grievances as between individual tax- 
payers, and to adjust and remedy the same as may seem 
just and equitable. The state board possesses no such 
power. The taxpayer returning money at its legal value 
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could, if he felt aggrieved, complain that his property was 
assessed too high as compared with all other property. 
He has the right to insist that all property be valued on 
the same basis, and just ground of complaint if such was 
not done. State v. Osborn, 60 Neb. 415. Not having done 
so, he is presumed to have been satisfied, and the state 
board was warranted in assuming that all property of the 
county, of whatsoever kind, had been assessed on the same 
basis of valuation, and to equalize accordingly. They could 
presume, and probably did, that all of the money required 
to be listed had not in fact been returned, or that it was 
assessed at the same relative valuation as all other prop- 
erty. That tribunal was not bound to, and did not, take 
into consideration inequalities as between individual tax- 
payers, and could not under the law do so had it been so 
inclined. Orr v. State Board of Equalization, 3 Idaho, 190, 
28 Pac. 416; Wells, Fargo & Co. v. State Board of Equali- 
zation, 56 Cal. 194; State v. Thomas, 16 Utah 86, 50 Pac. 
615. We are not to be understood as holding that prop- 
erty, such as money, which has a fixed, definite and unvary- 
ing value, and regarding which there can exist no difference 
of opinion, may be assessed and the owner required to pay 
a tax on a value greater than it actually possesses. If 
such results follow from the acts of the state board which 
are complained of, we are clearly of the opinion that the 
proper remedy is not an attempt to nullify the action 
taken by the state board, nor will an injunction lie restrain- 
ing the county officers from extending the per cent. of 
increase as ccrtified by the board, nor will such an over- 
assessment of this one item of property affect the legality 
of the order of equalization, which directs that all property 
in the county be increased the amount of the percentage 
found necessary to make it conform to all other property 
throughout the state. Whether a taxpayer thus situated 
may find relief in a court of equity we need not here deter- 
mine. But, if such can be done, it is obvious upon the 
soundest of equitable principles that an action we “1 not 
lie until there had been paid or tendered the amount of tax 
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justly and legally due upon the face value of such property. 
Concerning a case of this character, we now have nothing 
to do, nor do we express any opinion thereon. A con- 
sideration of all questions presented by the record leads 
us to the conclusion that the state beard of equalization 
acted within the scope of the powers conferred- upon it 
bv statute; that its order directing the increase which it 
made as affecting the county of Nemaha and the property 
of its taxpayers was valid, and that no provisions of the 
organic law are violated by its enforcement. It follows 
that it was and is the duty of the county clerk to extend 
the same upon the tax rolls of said county. The judgment 
of the trial court making the injunction perpetual is 
reversed, and the injunction suit is dismissed. 


REVERSED. 


STATE OF NEBRASKA, EX REL. GEORGE T. MORTON ET AL., V. 
PETER M. BACK ET AL, 


Friep Ocroser 5, 1904. No. 13,605. 


1. Railroads: MunNicipAL ASSESSMENTS. In the assessment of railway 
property for municipal purposes situated in cities of the metro- 
politan class, such as is required to be listed with and assessed 
by the state board of equalization for general revenue purposes 
under the provisions of sections 39 and 40, chapter 77, article 1, 
Compiled Statutes, 1901, as existing prior to the revenue act of 
1903, it is made the duty of the tax commissioner or assessor of 
such city to accept the values of the fractional part of such rail- 
road property situated in the municipality as the same is valued 
and assessed by the state board of equalization, and apportioned 
to such city in accordance with the provisions of said act. 


The proportional share of railway property as 
‘waite and assessed by the state board of equalization belonging 
to and situated in such city and subject to taxation for municipal 
purposes may be equalized by the proper authorities of such city, 
by lowering or raising the value of the same, as thus ascertained, 
so as to bring about uniformity of valuation in respect of all 
property subject to taxation within the municipality. 


: Taxation. It is competent for the legislature to provide 
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for the valuation and assessment of the property of railway 
companies, such as is required to be listed and scheduled with 
the auditor of public accounts by sections 39 and 40, chapter 77, 
article I, Compiled Statutes, 1901, as heretofore existing, by one 
assessing body, and for ascertaining the value of the whole of 
such property of any one railway corporation subject to taxa- 
tion in this state as a unit or as an entirety, and to distribute the 
value as thus found over the main line or track of such railway 
company and to the different taxing districts, municipalities, 
etc., on a mileage basis. 


4. Constitutional Law. Such a scheme or plan of assessment and 
taxation of the property of railway companies as therein provided 
for state, county and municipal purposes does not violate the pro- 
visions of the fundamental law commanding uniformity in the 
valuation and assessment of property for the purpose of raising 
needful revenues by the levying of a tax upon all property 
subject thereto according to its value. - : 


The valuation and assessment of the property of a rdilway 
company, as therein provided, as an entirety, and the distribution 
of the value thus ascertained upon a mileage basis over the entire 
line of such railway does not operate as a changing of the situs 
of the property assessed. Its effect is only to distribute the 
value of an organic whole. to the fractional parts situated in 
the different subordinate taxing districts through which the line 
extends and in which the property is actually situated, which 
is a legitimate exercise of legislative power. 


6. Railroads: Taxation. In the assessment of railway property for 
taxation, as therein provided, it is competent for the legislature 
to classify such property, and provide for the assessment ofthe 
same as personalty, and to fix the situs.of the property assessed 
by providing for the valuation of the property as an entirety, 
and the distribution of the total value to each taxing district 
according to the number of miles of main track located therein. 


7. Constitutional Law. Said sections 39 and 40, as existing prior to 
their repeal by the revenue act of 1903, are not invalid as taking 
property by taxation without due process of law. Chicago, B. & 
Q. R. Co. v. Richardson County, 61 Neb. 519, followed. 


ORIGINAL application for a writ of mandamus to compel 
the city council of Omaha to meet as a board of cqualiza- 
tion. Writ denied. 


T. J. Mahoney, for relators. 
Cc. C. Wright, contra. 
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This action is begun in this court in the exercise of its 
original jurisdiction. The relators pray for a peremptory 
writ of mandamus to compel the respondents, the city 
council of Omaha, acting as a board of equalization, to 
reassemble and hear their complaint relative to the alleged 
low assessment of certain railroad properties situated 
within the corporate limits, and to equalize the assessment 
of such properties by raising the assessed value thereof to 
conform to the standard of value pertaining to all other 
property assessed for municipal purposes. The substance 
of the complaint is that the properties of the railroad 
companies mentioned in the alternative writ, situated 
within the city limits, are assessed at but a fraction of 
their true value, while all other property subject to 
municipal taxation is assessed at its commercial valuc. 
The return of the respondents to the alternative writ dis- 
closes that, in the assessment for municipal taxation of 
the railroad properties complained of, the assessing officer 
of the city accepted the valuations placed thereon by the 
state board of equalization and the distributive share 
thereof apportioned to the city of Omaha as the assessable 
value of such properties, and that, in the equalization 
thereof, the respondents, acting as a board of equalization, 
raised the assessments five times the value as fixed by the 
state board of equalization and returned by the city tax 
commissioner, which act of equalization, in the judgment 
of the board, brought the value of the railroad properties 
thus assessed to a uniform standard of value with other 
property assessed for municipal purposes and exhausted 
their powers in the premises. Reduced to its narrowest 
limits, the question presented for consideration by the 
pleadings and in briefs of counsel is in respect of the 
method of procedure by the tax commissioner and the city 
council in the assessment of railroad properties situated 
in part in such municipality and subject to municipal 
taxes, and also, whether the statute providing for the 
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assessment of railroad property as a unit and distributing 
the aggregate value to the different counties, townships, 
cities and towns through which the lines run, on a mileage 
basis, is in harmony with the fundamental law. The 
validity of such legislation is especially called in question 
when applied to the taxation of railroad property in the 
city of Omaha for municipal purposes. 

The legal questions presented, says counsel for relator, 
are: first, have the respondents correctly interpreted 
the statutes? Second, are the statutes in question valid? 

The answer to the first question must, we think, be in 
the affirmative. The old revenue act under which the 
assessment in question was made provided for the assess- 
ment of railroad property of the character under considera- 
tion by one. assessing body, viz., the state board of 
equalization, for all purposes of taxation—state, county 
township, school district and municipal. This assess- 
ing body, the statute declares, shall value and assess 
the property of railload corporations at its actual value 
for each mile of said road or line, the value of cach mile 
to be determined by dividing the sum of the whole valua- 
tion by the number of miles of such road or line. It 
is further provided that, after the valuation and assess- 
ment is made as aforesaid, the state auditor shall certify 
to the county clerks of the several counties in which the 
properties of such corporations are situated, or any part 
thereof, the assessment per mile so made on the property 
of such corporations, specifying the number of miles and 
the amount in each of said counties. Section 40, article I, 
chapter 77, Compiled Statutes, 1901. By section 98, 
chapter 12a, Compiled Statutes, 1903 (Annotated Statutes, 
7547), the same being the charter act of cities of the 
metropolitan class to which the city of Omaha belongs, it 
is provided: “The tax commissioner shall take the valua- 
tion and assessment of railroad property within the city 
limits from the returns made by the state board of equaliza- 
tion to the county clerk.” Assuming, as we do for present 
purposes, that the legislature may rightfully provide for 
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the assessment of the property of a railway company by 
one assessing body, and as one property or as a unit, and 
apportion the value thereof on a mileage basis, then, as we 
view the subject, it is not only manifest that the legislature 
intended but that it is quite appropriate that the disribu- 
tive share belonging to any one taxing district should 
be taken and accepted as the assessable value of that part 
of the whole property which is situated in such district 
and which shall be subject to taxes as all other property 
therein. There appears to be no fundamental objection to 
such an assessment. The assessment thus made and re- 
turned would, doubtless, be subject to the authority and 
power of a board of equalization to raise or lower the value. 
so as to comply with the rule of uniformity and conform 
to values generally obtaining in such taxing district. In 
all schemes of taxation there are generally recognized ele- 
ments of inequality and the probability of erroneous valua- 
tions in the assessment of property by whatever mode the 
assessment may be made. The evil is usually remedied 
by the exercise of the authority of a board created for that. 
purpose, whereby the assessment of different properties 
is brought to a common standard of value. Different 
precincts have different assessing officers, and these dif- 
ferent officers, we know by common experience, widely 
differ in their valuation of property of approximately the 
same value. This difference of opinion and judgment 
necessitates the establishment of a tribunal having au- 
thority and jurisdiction to equalize values and bring all 
property to a common standard of valuation, to the end 
that each item and class may bear its just and equitable 
share of the burdens of taxation. A question somewhat 
akin to the one under consideration was raised in State 
v. Aitkin, 62 Neb. 428, and the propriety of assessments 
of railroad properties by the state board of equalization, 
and the acceptance of the valuation thus ascertained for 
purposes of municipal taxation, was recognized and sanc- 
tioned. In upholding a law providing for such method of 
assessing railroad property situated in a municipality 
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for municipal purposes, the court, among other things, in 
the opinion, say: 

“The legislature in its wisdom has decided that the 
value of railroad property can be more accurately and 
justly estimated by the state board. of equalization than 
by local assessors, and has exercised its constitutional 
prerogative by providing that railroad property shall be 
assessed in that manner. Whether or not it is reasonable 
to suppose that the state board of equalization would 
have more knowledge and a better opportunity to make a 
just valuation of such property than local-assessors is quite 
unnecessary to be determined in deciding upon respond- 
ent’s right to act as tax commissioner. Why may not 
several valuers constitutionally act upon different kinds 
of property, or upon the same property, for the purpose of 
different taxes? The real objection to this act on the 
ground of uniformity is, evidently, the idea that value 
is not such a fixed quantity that it is possible for two 
independent appraisers to agree. If values are fixed for 
purposes of municipal taxation by one body of assessors, 
and for county and state by another, it is practically cer- 
tain that the two will disagree. Enough is said above 
to indicate an opinion that the only uniformity required 
as to any tax is that it should be uniform throughout 
the jurisdiction, that is, that state taxes shall be uniform 
throughout the state, county taxes throughout the county, 
and city taxes throughout the city.’ The result produced 
hy this method of assessment is only that there are different 
assessing authorities for different kinds of property, each 
exercising an independent judgment in arriving at the 
value of the property assessed, and making due return 
thereof to the p oper authorities. The inequalities in 
values thus returned, if any there be, is a proper subject 
for consideration by a body or tribunal authorized to 
discharge the functions of a board of equalization. If 
it be proper to assess railroad property as a unit and 
distribute the total value thereof on a mileage basis, it is 
obvious that the distributive share going to any one taxing 
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district may be required to be taken as the assessable 
value and as the basis of valuation for equalization and 
taxing purposes. The value of such distributive share 
of the whole property may, it would seem, be raised or 
lowered by an equalizing board in order that it may be 
brought to a common standard and conform to the values 
placed on all other property. This, as we understand the 
record, is what was done by the respondents in the case 
at bar, and if so is, we think, in harmony with legislative 
intendment. It is the business of such boards, say this 
court in State v. Fleming, 70 Neb. 523, “To fairly and 
impartially equalize the valuation of all personal property 
assessed in their respective jurisdictions and raise or lower 
the same as the justice and equity of the case may require. 
Whatever directions the law may give to the assessor in 
valuing the property in the first instance, and whatever 
result these directions may produce in the assessment of 
franchises or other property of the taxpayer, the work 
of the board of equalization is to equalize the valuations 
made, so that every one, as nearly as that may be attained, 
shall stand upon an equal footing, and pay an equal pro- 
portion of the tax laid, according to the real value of his 
property. * * * In this way, equality is attained and 
“every interest protected.” It is manifest that the legis- 
lative plan for the assessment of railroad property situated 
in a municipality, for municipal purposes, has been fol- 
lowed by the city authorities in the case at bar, and that 
the interpretation given to these several provisions of the 
statute by the respondents as to their authority and power 
is in harmony with the expressed will of the legislature. 
The very able and helpful arguments and briefs of 
counsel on both sides of the controversy are devoted almost 
exclusively to the second: question presented, that is, the 
alleged invalidity of the statutes providing for the assess- 
ment of the property of a railroad company as a unit, and 
the distribution of the value of the whole on a mileage 
basis by one assessing body for all purposes of taxation, 
and it is to this phase of the case that we have given the 
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fullest consideration and most thorough research at our 
command. It is the contention of counsel for relators that 
the provisions of the fundamental law governing taxation 
are violated in the assessment of railroad property for 
municipal purposes by the plan adopted and prescribed 
by the legislature. It is argued that railroad properties 
of great value located within the corporate limits of the 
city of Omaha pay taxes on but an insignificant part of 
the true value; that these properties escape a large share 
of municipal taxes for which they should be justly 
bundened and made to contribute to the revenues of the 
city in return for the protection received in the adminis- 
tration of the affairs of the municipality in which they are 
situated. Counsel says that here are located costly depots 
and terminal facilities, including real estate of vast value 
occupied for such purposes, which ought to respond to 
municipal taxation according to such values to be ascer- 
tained with reference to the actual location of such prop- 
erties as if separate and independent properties, and with- 
out regard to their relation to and connection with the 
entire lines of railway of which they form a part. The 
right and power of the legislature to provide a scheme of 
taxation for municipal purposes by an assessment of rail- 
way property as an entirety, and the distribution of the 
ageregate value on a mileage basis, is boldly challenged, 
and we are asked to so construe the constitutional pro- 
visions relating to the subject as inhibiting such a plan 
and method of taxation of such properties for municipal 
purposes. Our complaint, says counsel, is not that the 
legislature has provided a different method for assessing 
railroad property from that provided for assessing other 
property, but rather that, under the statutes relied upon 
by respondents, a result is obtained which violates the 
constitutional requirement of uniformity. If, it is said, 
the legislature had provided for assessing the property of 
railroads extending into more than one county by deter- 
mining the value of the railroad as a whole, and then ap- 
portioning such value to the several tax districts in pro- 
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portion to the real values in the several districts, rather 
than in proportion to the number of mijes of main line, 
such a method would at least be theoretically correct; 
but that, when the apportionment of the total value is 
according to the number of miles of main line in any one 
taxing district, there is an ignoring of the question of value 
altogether. The mandate of the constitution, it is insisted, 
is imperative that in every taxing district every owner 
shall pay a tax in proportion to the value of the property 
‘in the district and not the extent of it. The constitutional 
provisions principally relied on by relators in support of 
their contention are found in section 1, article IX of the 
constitution, which declares that revenues are to be raised 
by levying a tax by valuation so that every taxpayer shall 
pay in the proportion to the value of his, her or its prop- 
erty subject to taxation, the value to be ascertained in such 
manner as the legislature shall direct. The necessity for 
uniformity and equality in taxation is emphatically ex- 
pressed in State v. Osborn, 60 Neb. 415, wherein it is 
said: 

“And this rule of uniformity applies not only to the rate 
of taxation but as well to the valuation of property for 
the purpose of raising revenue. The constitution forbids 
any discrimination whatever among taxpayers, thus, if 
the property of one citizen is valued for taxation at one- 
fourth its value, others within the taxing district have 
the right to demand that their property be assessed on 
the same basis. The rule of uniformity is satisfied if 
observed by each jurisdiction imposing the tax.” To the 
same effect is High School District v. Lancaster County, 
60 Neb. 147. See also State v. Poynter, 59 Neb. 417, and 
State v. Karr, 64 Neb. 514. 

By section 6, of article IX of the constitution, it is 
provided that for corporate purposes all municipal cor- 
porations may be vested with authority to assess and collect 
taxes, but such taxes shall be uniform with respect to 
person and property within the jurisdiction of the body 
imposing the same. The requirements of uniformity in 
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the assessment of property for municipal purposes gen- 
erally is doubtless the same, and as obligatory under the 
provisions of section 6, article IX, as that required by the 
' provisions of section 1 of the same article, and it is so 
held in State v. Savage, 65 Neb. 714. The construction 
given to the first section in the several decisions of this 
court which we have cited apply with equal pertinency 
and force to those of section 6. Uniformity with respect 
to person and property requires that the tax rate must 
be the same as to all persons affected, and the valuation 
of the property must be upon the same basis throughout 
the entire taxing jurisdiction. A departure either as to 
rate of levy or as to the standard of valuation of the dif- 
ferent properties subject to taxation would violate the 
rule of uniformity demanded by the constitution, and 
render ineffectual legislation authorizing such a method 
of procedure in the levying and collection of municipal 
taxes. It is equally clear that, if property within a 
municipality having a fixed legal situs therein, was by 
a scheme or plan of assessment to escape in whole or part 
municipal taxes upon a valuation in substantial con- 
formity with all other property within the taxing district, 
this would be a violation of the provisions of said section 
6. May the legislature, without infringing on these 
provisions of the fundamental law, provide for the assess- 
ment of the property of railway companies such as is 
required to be included in the schedules to be returned 
to the state assessing board upon the unit plan or system, 
and distribute the value of the whole property along the 
line of the road thus assessed, and to the different tax dis- 
tricts on a mileage basis? It is earnestly contended by the 
relators that the several railroad companies having lines in 
the city of Omaha have valuable terminal facilities, depots 
and other properties on their right of way and side tracks 
which have a fixed and actual physical situs, and as such 
are subject to local taxation upon such values, and that 
by the distribution of the total value of any one road over 
the entire line on a mileage basis is to withdraw from 
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taxation for municipal purposes property situated within 
the municipality, thereby resulting in a violation of the 
provisions of the constitution that all property shall bear 
its just share of tax burdens of the taxing jurisdiction in 
which it is situated. In a sense, it is no doubt true, that 
the propertics of the large railway corporations doing busi- 
ness in this state, with extensive terminal facilities, switch- 
ing yards, depot grounds and costly structures in the 
large cities and towns, are much more valuable mile for 
mile than a corresponding length of the roadbed and right 
of way situated outside of such municipalities, consisting 
usually of but a single track and roadbed and the right 
of way of from 100 to 200 feet in width. In a legal sense, 
however, must it be said that the property thus situated is 
so localized that its situs for the purpose of taxation must 
be the same as where physically situated, and that any 
attempt to throw it with the whole mass of property with 
which it is connected, and of which it forms a part, and 
assess it as an entirety, and distribute the value on a 
mileage basis, contravenes the fundamental law? 

We may assume that all the lines of railway in this state 
have been by the state board of equalization assessed at a 
valuation uniform with the values placed on all other prop- 
erty assessed for revenue purposes, and that the total value 
of each of such lines of railway has been distributed 
to the different counties, townships, school and road dis- 
tricts, cities and towns through which such lines extend 
according to the length of the line in each division for 
whose benefit taxes are levied. If those portions of the 
road lying in the city of Omaha are to be valued at a 
larger sum per mile than other portions of the same line, 
then it follows that there must be a corresponding re- 
duction of the amount apportioned to the remainder of 
the line or else an overvaluation and double taxation would 
be the result, and this would violate the rule of uniformity 
the same as does undervaluation. The legislative plan 
contemplates a full valuation of all property of a railway 
line subject to taxation in this state, and the distribution 
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of that value equally over each mile of the line, and with 
equal benefit to every taxing district through which it 
extends. The relators contend for a method of taxation 
that recognizes differences of valuc of different parts of the 
same line, a localization of such property for taxation and 
an apportionment of values accordingly, as necessary to 
incet the demands of the constitutional requirement of uni- 
formity. It is not for us to say that the method adopted 
by the Icgislature is the most approved and comes nearest 
reaching an ideal state in the levying and collection of 
the public revenues. Yet, it is quite true that this plan 
has been warmly commended by courts of last resort of 
inany of the states and of the United States as best calcu- 
lated to more nearly approach perfect uniformity than 
any other plan that has heretofore been devised. It may 
be, and possibly is, true that legislative provisions might 
be enacted in the interest of more just and equitable taxa- 
tion that would allow some latitude on the part of an 
assessing body clothed with the power to value and assess 
railway property to vary the value of different parts of 
a railway line in the distribution of the value of the whole 
to conform to the improvements made and character of 
the property assessed in the different localities throngh 
which the right of way and roadbed extends. It is, how- 
ever, for us to determine only, as best we may, whether 
the plan of valuinz and assessing railway property as 
adopted by the legislature is in conflict with fundamental 
law. The courts have generally recognized that upon Iegal 
principles, and as a practical question, the properties of a 
railroad company, because of their peculiar character, can 
best be assessed by one assessing body, and cannot with any 
degree of satisfaction be left with local assessing officers. 
The wisdom and necessity for a taxing body having au- 
thority and jurisdiction over the territory covered by all 
the property of a railroad company, and with power to 
assess the whole of such property and to fix values which 
would be uniform over the different lines of railroads to 
be assessed, seem so apparent that argument can scarcely 
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add anything. At least the wisdom and experience of those 
having to do with the subject of taxation have in very many 
of the states of the Union brought about plans for the 
assessment of properties of this character by one assessing 
body, and this method is now quite gencrally resorted to 
as the best solution of a difficult problem of railroad taxa- 
tion. As to those properties which have no fixed situs, 
such as the rolling stock, franchises and other intangible 
property, it is difficult to conceive of any more just or 
equitable scheme or plan than to find the value of the 
whole and distribute the same throughout the different 
taxing jurisdictions according to the distance of the line 
of road situated in each district for whose benefit taxes 
are levied. In a measure, this same principle, it is mani- 
fest, obtains in respect of the line of a railroad, including 
all properties necessary and used in its operation in the 
accomplishment of the objects of its incorporation. Car- 
ried to its logical conclusion, the contention of the relators 
would require the assessment of every fractional part of 
a railroad within any taxing district as separate and inde- 
pendent property, the aggregate of these several values 
representing the value of the entire property within the 
state. No two miles of a railway system, if regard be had 
solely to the real estate composing the roadbed and right 
of way, the cost of construction, and the value of the super- 
structures and buildings thereon necessary for the opera- 
tion of the road, would be exactly the same. Each taxing 
district would have located therein property of a value 
peculiar to itself and to no other, and, if the rule of uni- 
formity be observed, an assessment must be made of such 
property according to its value as thus localized. Must 
all railway property be thus localized for purposes of 
taxation? The assessment of the property, which is the 
subject of the present controversy and the validity of which 
is challenged, was made by the state board of equali- 
zation under the old revenue act. Compiled Statutes, 
1901, chapter 77, article I. The provisions assailed are 
found in sections 39 and 40 of the act. The provisions of 
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the new revenue act, sections 85-87, article I, chapter 77, 
Compiled Statutes, 1903 (Annotated Statutes, 10484- 
10486), in regard to the questions herein being considered 
are believed to be in all material respects the same as the 
provisions of the old law. By section 39, article I, chapter 
TT, it is made the duty of certain officers of every railroad 
company doing business in this state and having property 
therein subject to taxation to file schedules under oath of 
the property of such company with the state auditor, at a 
time as therein stated. The schedule is required to dis- 
close the number of miles of such railroad in each organ- 
ized county, and the total number of miles in the state, 
including the roadbed, right of way, superstructures 
thereon, main and side tracks, depot buildings and depot 
grounds, section and too! houses, rolling stock and per- 
sonal property necessary for the construction, repairs or 
successful operation of such railroad lines. “Provided, 
however,” says the statute, “That all machine and repair 
shops, general office buildings, store houses, and also all 
real and personal property, outside of said right of way 
and depot grounds as aforesaid, of and belonging to any 
such railroad and telegraph companies, shall be listed 
for purposes of taxation by the principal officers or agents 
of such companies, with the precinct assessors of any pre- 
cinct of the county where such real or personal property 
may be situated, in the inanner provided by law for the 
listing and valuation of real and personal property.” By 
the succeeding section, authority is given to the state board 
of equalization to value and assess all property required to 
be listed and returned to the auditor of public accounts 
at its actual value for each mile of said road or line, the 
value of each mile to be determined by dividing the sum 
of the whole valuation by the number of miles of such 
road or line. It is also made the duty of the auditor to 
certify to the county clerks of the several counties in which 
the property of the corporation or any part thereof may 
be situated the assessment per mile so made on the prop- 
erty of such corporation, specifying the number of miles 
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and amount in each of such counties. The valne of the 
whole, when ascertained, is by this method apportioned 
to the several counties, townships, cities and villages and 
other subdivisions through which such railway line ex- 
tends, according to the number of miles of railroad 
situated in such subdivision. It is further declared that 
all such property shall for the purpose of taxation be 
deemed “personal property” and placed on the tax lists 
as thereinafter provided. It will be observed that in the 
assessiuent of railroad property under this statute no prop- 
erty located off the right of way is assessed by the state 
board, and that there are certain exceptions as to prop- 
erty specified which is situated on the right of way. It 
is only the lines of railways, including superstructures, 
appurtenances and property on the right of way necessary 
to the successful operation of the road, and the rolling 
stock and franchises that are required to be assessed by 
the state board as a unit. In Adams County v. Kansas 
City & O. R. Co., 71 Neb. 549, this court had occasion to 
construe the language of the proviso found in sectien 39, 
and it is there held that the phrase, “outside of said right 
of way,’ etc., qualifies only the word property immediately 
preceding it and not the specific terms used in the 
enumeration of other property therein. Accepting this 
as a correct construction, as we do, and keeping in view 
the entire act relating to the subject, it becomes obvious 
that the legislative intendment was to enlarge the situs of 
the property of a railway company necessary for and used 
in the construction of its Jines and the prosecution of its 
business so as to cover the entire line of its roadbed and 
right of way. All of this property is so intimately related 
to each of the different parts, and so connected together, 
that it is, it seems, appropriate and legal to so treat and 
regard it when fixing its value for assessment purposes and 
apportioning the value to the different tax districts 
through which the road extends. A clear understanding 
of the character of the property of a railway company, 
which the statute requires to be valued and assessed as 
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a unit, and the value distributed on a mileage basis, is 
necessary to an intelligent understanding and application 
to the principles underlying the taxation of this species 
of property, and of the decisions of the courts of other 
states relating to the subject. The supreme court of Ten- 
nessee in the cases of City of Chattanooga v. Nashville, C. 
é& St. L. R. Co., 7 Lea (Tenn.), 561, and Franklin County v. 
Nashville, C. & St. L. R. Co., 12 Lea (Tenn.), 521, by its 
opinions therein comes nearest supporting the contention 
of counsel for relators, and yet these cases are, we think, 
clearly distinguishable and are not authority of a decisive 
character in the determination of the questions as pre- 
sented in the case at bar. In the first case cited, all the 
property of whatever description and wherever situated 
was for the purpose of taxation, under the statute being 
considered, to be thrown together as a unit or as one prop- 
erty valued as a whole and the value distributed on a mile- 
age basis. In the latter decision of that court, judicial 
sanction is given to the validity of an assessing statute 
very similar to the one under consideration except that it 
was held that depots have a local situs and should be 
assessed accordingly. But the reasoning by which this 
conclusion is reached, as counsel well says, is somewhat be- 
wildering. In a discussion of the character of railroad 
property required to be assessed by the state board of 
equalization and the reasons for legislation providing for 
the assessment of such property as a unit, the total value 
thereof to be distributed on a mileage basis, this court has 
expressed itself in Chicago, B. € Q. R. Co. v. Richardson 
County, 61 Neb. 519, as follows: 

“The common sensé view of the subject would seem to be 
that such purpose was to enable the proper authorities to 
distribute the avails of such taxation equitably among all 
the municipal subdivisions through which a road may pass, 
in the ratio which the number of miles within each sub- 
division bears to the total number of miles of road within 
the state, treating each mile as equal in value to every 
other mile, and regardless of whence came the power under 

30 


418 NEBRASKA REPORTS. [VoL. 72 


State v. Back. 


which any particular portion of the road is constructed. 
A railroad might have vast terminals at one point, worth 
as much as the remainder of the line, though it extended 
through a dozen counties. The subdivision in which these 
terminals are located is not, under this law, permitted to 
reap an advantage over other localities, by reason of the 
mere accident of location; but must share its advantages 
with these others pro rata. That evidently is the reason be- 
hind and under this legislation. How a franchise has been 
acquired, or whether a particular portion of a line is more 
expensive to construct than others, is unimportant in 
determining whether the property should be taxed locally 
or otherwise. As a matter of fact, this inequality of value 
was the principal motive for the legislation, which sought 
to obviate the evils attendant upon such a state of facts. 
Without such inequality, no legislation would have been 
necessary, the general laws being in that event adequate 
for the purpose.” 

While the constitutionality of the statute was not 
directly involved, the discussion of the subject is valuable 
as showing the reasons for treating and assessing railroad 
property as a unit, and the difficulty of separating it into 
fractional parts, each piece for the purpose of assessment 
to be localized and treated as a specific item of property 
having a value independent of the other portions of the 
whole. In 1 Cooley, Taxation (3d ed.), p. 693, it is ob- 
served by the eniinent author: 

“<The property of railroad and canal companies con- 
stitutes a legitimate class of property for the purposes of 
taxation—a class which, in order to treat it fairly in the 
matter of taxation, must be treated separately.’ Indeed 
the difficulties of assessing, in the same way that property 
in general is assessed, lines of railroad extending through 
many municipalities are so great and so obvious that in 
many states it is not attempted, and a franchise tax is im- 
posed as a substitute for all other taxation. But in other 
states a railroad is listed, assessed and valued as an en- . 
tirety, and the value is then apportioned for taxation 
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among the several municipalities by some standard pre- 
seribed by law, which generally is the length of line within 
the municipalities respectively. There is no constitutional 
objection to that method of taxing this species of property, 
and it is perhaps more just than any other.” 

The supreme court of Colorado in the case of Ames v. 
People, 26 Colo. 83, 56 Pac. 656, in passing upon a con- 
troversy identical in principle with one in the case at bar, 
uphold the validity of statutory enactments providing for 
one body to value and assess all the property of a railway 
company as a unit and to distribute the value upon a 
mileage basis. The constitutional provisions as to uni- 
formity in that state, while not the same, are substantially 
so in principle, and the necessity for equality of taxation 
is recognized in the decision rendered. In the opinion, it 
is said: 

“In the method of laying a tax, either as to the assess- 
ment or the apportionment, the general assembly is not 
restricted by the constitution, and unless the legislation is 

_palpably unjust, oppressive or inadequate, courts will not 
substitute their judgment for that of the legislature. Many 
tribunals of final resort, including the supreme court of 
the United States and our own court, as will be seen from 
the cases already cited, have held that the method of ascer- 
taining and distributing values of railroad property like 
that prescribed in the statute under consideration, if not 
the only rational one, is, at least, the best and fairest thus 
far invented.” And further on in the same opinion, the 
court treat the subject in the following manner: “It fol- 
lows that, in order to secure a just valuation for taxation 
of this class of property, all of it that is used for the con- 
venient and proper operation of the railway may be as- 
sessed as a unit, and the valuation thus ascertained may be 
apportioned to the various taxing districts upon a mileage 
basis. Indeed, construing, as we should, sections 3 and 10 
together such of the property of a railroad company, real 
and personal, as is used for the convenient and proper 
operation of its railway can properly only be assessed and 
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apportioned for taxation as a unit; and the apportionment 
upon a mileage basis, as this act prescribes, will come as 
near to doing exact justice as itis possible todo. * * # 
This method of apportionment, in our judgment, gives to 
each local taxing district its just proportion of tax, that is 
to say, each taxing district gets for purposes of taxation the 
just valuation of the property physically situate within its 
territorial limits; for the value of property situate therein 
cannot be made to depend upon its so-called natural situs. 
entirely disassociated from the use made of it, but that 
value, in great measure, depends upon its connection with 
every other part of the corporation property so used, and 
situate in every other taxing district in which any part of 
its railroad lines, considered always in connection with 
the character of the use made of it. Thus the command of 
the constitution is obeyed, and, in fact, to each taxing 
district is given a fair valuation of the railroad property 
within its territorial limits, and that is all the section re- 
quires.” 

Say the supreme court of Michigan: “The propriety of 
treating aggregations of property as a unit is as natural 
and proper for the purposes of assessment as for sale, and 
this is especially so where the various articles are so 
essential to the purpose for which they are combined that 
the withdrawal of one or any class would destroy, or sub- 
stantially impair, the use of all for the purposes to which 
in their new form they are adapted.” Detroit Citizens 
Street R. Co. v. Common Council, 125 Mich. 678. 

In People v. State Board of Equalization, 205 Tl. 296, 
itissaid: “The right of way of a railroad company cannot 
be cut up, for the purposes of assessment, into parts, either 
by dividing it into sections by the lines of the different 
taxing bodies which it crosses, or by severing from its main 
track the portions that lie outside of some arbitrary line 
drawn through the center of the right of way. A railroad 
is a unit, and for the purposes of assessment its right of 
way must be treated as a whole. The switch or side track 
at which it receives coal, grain, stock or freight in a 
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country village is as essential to the successful operation 
of the road as is the switch or side track in the city at 
which the articles which it handles as a common carrier 
are discharged, and the land upon which its side or second 
track and turnouts, and its station, machine shops, round- 
houses, etc., stand, is as necessary to the successful opera- 
tion of the road and as much a part of its right of way as 
the land upon which its main track is laid, and the value 
of each piece of-its right of way must be determined by 
taking into consideration the value of the entire right of 
way, rather than the value of each piece for commercial 
purposes wholly disconnected from the use to which it has 
been applied, as compared with contiguous property used 
for purposes other than right of way.” 

Many other authorities could be cited, but the foregoing 
give a very accurate idea of the trend of judicial opinions 
regarding the propricty and legality of this method of 
assessing the property of railway companies. The princi- 
ple justifying the assessment of railroad properties as a 
unit, and distributing the value on a mileage basis to the 
different tax districts through which the railway line or 
track extends, seems to be that in fact and in legal con- 
templation for the purpose of assessment, use and sale 
such property may rightfully be regarded as a physical 
whole or one entire property extending over the whole line 
of the railway, the value of which depends not on any 
separate or fractional part, but upon the whole of the prop- 
erty as an entirety. 

The fundamental idea underlying the relators’ conten- 
tion as to the proper method of local taxation of these 
properties is that the fractional parts of the different rail- 
way companies located in the city of Omaha, consisting of 
the depot grounds, main track and side tracks, and the 
structures thereon, have a fixed and natural situs, and that 
they are of themselves of especial value greatly in excess 
of other portions of equal length of the lines of which they 
are parts, and that such values are separable from the 
remainder, and, therefore, to meet the requirements of the 
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constitution as to uniformity and to the end that all prop- 
erty shall bear its just proportion of the burdens of taxa- 
tion in the district where it is situated, these properties 
should be localized in the taxing district in which they are 
physically situated, and assessed upon their separate values 
for municipal purposes. Of course, if we assume that such 
properties have a legal situs and an ascertainable value 
of themselves within the limits of the municipality, sepa- 
rate and apart from the remainder of the line, and are pos- 
sessed of a greatly enhanced value over other portions of 
the main track of equal extent, the contention of relators 
is conceded and there is left no room for discussion or argu- 
ment. 

The principle underlying the legislation complained of 
undoubtedly is that every portion of the property of a rail- 
way company going to make up the whole is interde- 
pendent, and that the situs must be determined with re- 
spect to the entire property and not any fractional portion 
of it. The legislature has fixed, or undertaken to fix, the 
legal situs of a railroad where the organic structure is, in 
all the counties and subordinate districts through which 
the road is constructed, and has provided for the appor- 
tionment of a share of the total value to each taxing dis- 
trict in proportion to the length of the main track in such 
district, upon which taxes are to be levied for all purposes. 
It is the fractional proportion of the whole distributed to 
any one taxing district that represents the taxable prop- 
erty of such railroad line in such district, rather than the 
physical property found therein. This method does not 
effectuate a moving about of property having a fixed place 
of location—a change of situs—but amounts only to the 
valuing of the whole as a unit, and the distribution of the 
total value along the line and throughout the extent of the 
physical property, on what is regarded as a fair, just and 
equitable basis. The nature and characteristics of the 
property are such as to render it incapable of division into 
fragmentary parts and the valuing of each of such parts 
for assessment purposes as though it were a separate and 
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distinct item of property having a location in a particular - 
taxing jurisdiction. These properties have no market 
value when considered in fractional parts. Railroad prop- 
erties are bought and sold as an entirety. The real estate 
on which the right of way is located cannot be valued in a 
commercial sense aS so many acres, or as lots and blocks, 
since its value in such cases is determined, in a large 
measure, by reason of the use to which it is put and the im- 
provements thereon, and then only in connection with the 
other property of which it forms a part. The legislature 
has declared that the property of railroad companies re- 
quired to be valued and assessed by the state board of 
equalization should, for the purposes of levying and col- 
lecting taxes, be regarded as personal property. If this 
legislative declaration is to be given force, then the right 
to enact and the validity of the enactment providing for a 
distributive valuation on a mileage basis would necessarily 
follow. There will, we apprehend, be no serious conten- 
tion against the power of the legislature to, by rule of law, 
’ fix the situs of all such property (if it may be regarded as 
personalty) for purposes of taxation. In Missouri, K. & 
T'. R. Co. v. Board of Commissioners, 9 Kan. App. 545, 59 
Pac. 383, the Kansas court of appeals say: 

“Under section 6873, General Statutes of 1889, * * * 
all property used or held by a railway company for the 
purpose of operating its railroad, including its roadbed, 
right of way, etc., is to be appraised and assessed as per- 
sonal property. The statute declaring such property per- 
sonal property for the purposes of assessing a tax against 
it, it follows that such tax must be collected as a tax upon 
personal property. * * * The legislature -had the 
power to enact the statute declaring the right of way, road- 
bed and other property held or used in the operation of 
the railroad to be personal property for the purposes of 
taxation.” 

In Ames v. People, 26 Colo. 83, the court say: 

“The whole argument, however, is based upon the pro- 
position that the property is assessed not where it is physi- 
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cally situated, but all along the main track, each municipal 
corporation being given for taxation a value dependent noi 
upon the actual value of the property therein physically 
located, but only such value of the entire property of the 
corporation as the length of the main track in the munici- 
pality bears to the total length of the line. This method 
of distribution is said to be contrary to the rule that prop- 
erty must be taxed at its actual situs. But it is settled by 
a long line of decisions that this rule is merely the law of 
the state that recognizes it; hence being a matter of legis- 
lation it is entirely competent for the legislature, unless 
restrained by the constitution, to fix for the purposes of 
taxation the situs of both real and personal property.” 

The Arkansas supreme court regarding a similar ques- 
tion states the principle as follows: 

“The nature of the property justifies classification and 
separation from the body of the real estate upon the 
grounds that justify the separate classification of realty 
and personalty. The requirement of an annual assessment 
of railways affords, therefore, no greater cause for com- 
plaint than does the like requirement for personal prop- 
erty, and the complaint of discrimination is groundless.” 
St. Louis, I. M. & S. R. Co. v. Worthen, 52 Ark. 529, 13 S. 
W. 254. 

The supreme court of the United States in Columbus 8. 
R. Co. v. Wright, 151 U.S. 470, 480, has said: 

“The roadway itself of a railroad depends for its value 
upon the traffic of the company, and not merely upon the 
narrow strip of land appropriated for the use of the road, 
and the bars and cross-ties thereon. The value of the road- 
way at any given time is not the original ‘cost, nor, a 
fortiori, its ultimate cost after years of expenditure in re- 
pairs and improvements. On the other hand, its value 
cannot be determined by ascertaining the value of the land 
included in the roadway assessed at the market price of 
adjacent lands, and adding the value of the cross-ties, rails 
and spikes. The value of land depends largely upon the 
use to which it can be put, and the character of the im- 
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provements upon it. The assessable value, for taxation, 
of a railroad track can only be determined by looking at 
the elements on which the financial condition of the 
company depends, its traffic, as evidenced by the rolling 
stock and gross earnings in connection with its capital 
stock. No local estimate of the fraction in one county of 
a railroad track running through several counties can 
be based upon sufficient data to make it at all reliable 
unless, indeed, the local assessors are furnished with the 
means of estimating the whole road.” 

Again it is said by the supreme court of Wisconsin, in 
State v. Anderson, 90 Wis. 550: 

“The utter impracticability, not to say impossibility, 
of treating it as real estate for the purposes of taxation, is 
illustrated, not only from the results that might follow tax 
sales, but in attempting to assess it as such under the pro- 
vision that ‘all real property not expressly exempt from 
taxation shall be entered upon the assessment roll in the 
assessment district where it lies’ (R. S. sec. 1039), and is 
well illustrated by the present case, where the property 
claimed to be real estate has a physical location in twenty- 
one assessment districts. How could it be entered on the 
rolls by lots and blocks, or by reference to plat or deed, 
or how otherwise, under secs. 1045 and 1046? It is part 
on and part in the soil, and part in the air. How are the 
twenty-one assessors to assess and value the tracts, ties, 
poles, trolley wires, etc., with certainty and in an intel- 
ligible manner in so many parcels? And are the twenty- 
one assessments to be followed by as many separate taxes 
and tax sales in case of nonpayment? It seems to us en- 
tirely clear that this property cannot be regarded as real 
estate for the purposes of taxation, and that it is not the 
‘and’ and ‘real property’ described in these sections for 
assessment and taxation; and as already stated, it seems 
perfectly plain from the statute (secs. 1034, 1088, R. S.; 
ch. 285, laws of 1889), that this property is required by 
law to be assessed and taxed. * * * In view of the 
use made of the specific lots upon which the power houses 
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are situated, and upon a fair construction of the statute, 
and with a view to carry out its evident meaning, we hold 
that such real estate, thus devoted to such uses, is not the 
real property required by section 1039 to be ‘entered upon 
the assessment roll in the assessment district where it lies’; 
it having acquired a peculiar character in the law by 
reason of having become a part of the entirety of a prop- 
erty subject only to assessment and taxation as an entirety, 
in the assessment district where the corporation owning 
it has its principal office and place of business.” 

We are satisfied upon principle and authorities cited 
that the legislature has not exceeded its powers in provid- 
ing, as it has done, for the assessment of the property of 
a railway company as a unit, and the distribution of the 
value thus ascertained over the entire line of the railway 
assessed, and to the different tax districts and municipali- 
ties into which the roadbed or right of way extends on a 
mileage basis; that when the values are thus ascertained 
and apportioned and the distributive share assigned to any 
one district or municipality, such proportionate share 
legally represents the value of the fractional part of the 
entire property situated in such district or municipality 
for the purposes of municipal taxation, and that the funda- 
mental law as to uniformity is not violated by such a 
scheme of assessment and distribution of values of the 
entire property. 

It is also contended that the sections of the statute pro- 
viding for an assessment of railway property by the state 
board of equalization is void because of the alleged depriva- 
tion of property by taxation without due process of law, 
in that no sufficient notice is given of the meeting of the 
state board of equalization when assessing such property. 
. This question has been under consideration for some time 
and is disposed of in an opinion in the case of Chicago, B. 
€ Q. R. Co. v. Richardson County, post, p. 482. On the 
authority of that decision these sections in respect of the 
objection urged against them of which we have just made 
mention must be held valid. The constitutionality of these 
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sections is also upheld in that opinion as to other objec- 
tions herein discussed. 

The application for a peremptory writ of mandamus 
should be denied, which is accordingly done. 


WRIT DENIED. 


Louis ZOBEL V. STATE OF NEBRASKA. 
Fivep Octoser 5,1904. No. 13,717. 


1. Criminal Law: Apprat. To render an appeal to the district court 
effective in a misdemeanor case, where conviction has been had in 
an inferior court, the defendant must enter into a recognizance, 
and with sureties, to be fixed and approved by the court or 
magistrate trying the case, as is provided by section 324 of the 
criminal code. A recognizance entered into by the defendant 
alone is insufficient to perfect a valid appeal. 


Error to the district court for Adams county: Ep L. 
ADAMS, JUDGE. Affirmed. 


W. P.M cOreary and W. M. Crow, for plaintiff in error. 


Frank N. Prout, Attorney General, and Norris Brown, 
contra. 


Howcoms, C. J. 


Upon conviction of the defendant in the county court of 
a misdemeanor, he gave notice of an appeal, and in open 
court entered into a personal recognizance in the minimum 
sum provided by statute, but without sureties, for his ap- 
pearance at the district court on the first day of the next 
regular term thereof. The county attorney moved to dis- 
miss the appeal because the recognizance entered into for 
an appeal was not such as is required by statute. The mo- 
tion was sustained, the appeal dismissed, and the de 
fendant prosecutes error from the order of dismissal. 

The sole question for consideration and determination 
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is whether the recognizance taken is such as is required by 
statute in order to appeal after conviction in a misde- 
meanor case, and is sufticient to effectuate a valid appeal, 
and give to the district court jurisdiction to entertain the 
charge and try the defendant in that court on the com- 
plaint filed against him. No objection is urged to the form 
or sufficiency of the recognizance, save that it was only 
the personal obligation of the defendant without sureties, 
and therefore not in compliance with statutory require- 
ments, nor sufficient to perfect the appeal sought to be 
taken from the judgment rendered against the defendant 
in the county court. 

The provisions relating to appeals in misdemeanor cases 
are doubtless for the benefit and advantage of those con- 
victed of offenses of a minor character and, in order to 
perfect a valid appeal as contemplated by statute, there 
must be a compliance in all substantial particulars with 
the conditions upon which the right of appeal may be 
exercised. 5 Cye. pp. 92, 94, secs. b and e. Of course the 
recognizance is for the benefit of the state, and to enforce 
the appearance of the defendant in the appellate court to 
answer the charge preferred against him. The holdings of 
the courts and in this jurisdiction especially are to the 
effect that such provisions are mandatory, and a failure 
to follow them in any matcriat respect forfeits one’s right 
to an appeal which, otherwise, he is entitled to. Section 
324 of the criminal code declares that the defendant shall 
have the right of appeal, which shall be taken immediately 
upon the rendition of the judgment in a misdemeanor case. 
It is therein provided that no appeal shall be granted 
unless the appellant shall within 24 hours after the ren- 
dition of such judgment enter into a recognizance to the 
people of the state of Nebraska in a sum not less than $100, 
and with sureties, to be fixed and approved by the magis- 
trate before whom said proceedings were had, conditioned 
upon his appearance before the district court for the county 
at the next term thereof to answer the complaint against 
him. It is held by this court in In re Newton, 39 Neb. 757, 


Vou. 72] SEPTEMBER TERM, 1904, 429 


Zobel v. State. 


that in order to effectuate a valid appeal the defendant 
must within 24 hours enter into a recognizance as required 
by the section to which reference has been made; and in 
Pill v. State, 43 Neb. 23, it is ruled that the recognizance 
is invalid if the court where and before which the prisoner 
is to personally appear is not stated in the recognizance. 
In the case last cited, the substance of the decision is to the 
effect that the provisions of the statute are mandatory 
and must be complied with in all material respects, other- 
wise the recognizance is fatally defective and confers no 
jurisdiction upon the district court. To the same effect is 
Kazda v. State, 52 Neb. 499. It would seem from a read- 
ing of said section of the criminal code respecting appeals 
in misdemeanor cases, that the entering into a recog- 
nizance by the defendant, and with sureties, to be fixed 
and approved by the court is just as imperative as the pro- 
visions relating to the time the appeal must be taken,- the 
time when the recognizance must be entered into, and the 
amount of the same. If one of the provisions may be de- 
parted from or ignored, then why not either of the others? 
If the sureties alone attempted to enter into a recognizance 
for defendant’s appearance in the appellate court, it can 
hardly be doubted that the failure of the defendant to be- 
come a party thereto would invalidate the attempted ap- 
peal, and we cannot see any good reason, on the other 
hand, for disregarding the plain statutory provision as to 
sureties and holding that a recognizance is sufficient and 
in compliance with the statute when entered into by the 
defendant alone. Both provisions seem equally binding 
and mandatory, and a failure to comply with one would 
be as fatal as would be the failure to comply with the 
other. The case of Smith v. State, 35 Tex. Cr. App. 9, 
29 S. W. 158, where it is held that a recognizance which 
fails to state which of the obligors is principal and which 
are sureties, as required by the criminal code of that state, 
is insufficient, is in principle analogous to the case at bar, 
and may be accepted as an authority in the disposition of 
the present case. It is there said: 
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“A recognizance is a statutory obligation, and its requi- 
sites are prescribed by the statute. In order to con- 
stitute it a legal obligation, it must be made in conformity 
with the law authorizing it to be entered into, at least in 
a substantial manner. Its very basic principle is that there 
must be at least one defendant, and there may be surcties, 
and the further plain provision is that this obligation 
must show the relation of the parties to the obligation they 
have undertaken, whether principal or surety. It must be 
stated who is principal and who are sureties. The court 
cannot supply such omissions by inference, presumption, 
or intendment. The recognizance must substantially com- 
ply with the law. Appeals in misdemeanor cases will be 
dismissed unless the recognizance substantially complies 
with the statute, and forfeitures cannot be enforced if the 
provisions of the statute are not complied with. The 
reports are filled with cases sustaining this proposition.” 

Our attention is called to section 888 of the criminal 
code which provides, in substance, that an action on any 
recognizance shall not be defeated by reason of any defect 
in the form of the recognizance, if it sufficiently appears 
from the tenor thereof at what court the party was bound 
to appear, and that the court or officer before whom it was 
taken was authorized by law to require and take such recog- 
nizance. It is argued that this section gives support to 
defendant’s contention that the recognizance.as taken in 
the case at bar is authorized, and sufficient to render the 
attempted appeal effective. We do not think this section 
has any material bearing on the question now under con- 
sideration. The defect here goes to the substance rather 
than to the form. ‘The question is, has such a recognizance 
been entered into as the statute says must be given as a con- 
dition to the right of an appeal? May a defendant have 
more time or give a recognizance in a less amount than is 
provided by section 324, or give one without the sureties as 
therein provided? The answer, as has been indicated, 
must, we think, be in the negative. 

We are also cited to some cases where recoveries have 


VOL. 72] SEPTEMBER TERM, 1904. | 431 


Colburn y. McDonald. 


been allowed on recognizances not in some respects in sub- 
stantial compliance with statutes regulating the giving of 
the same, but in such cases elements of estoppel entered 
into the consideration of the questions decided, and these 
matters do not properly enter into the discussion or con- 
sideration of the question presented in the case at bar. 

We are of the opinion that the recognizance entered into 
by the defendant was fatally defective, and that no error 
was committed by the district court in dismissing the 
appeal because thereof. The judgment of the district 


court should be, and therefore is, 
AFFIRMED. 


THOMAS A. COLBURN, APPELLANT, V. JOHN W. MCDONALD, 
INTERVENER, APPELLEE. 


Finep Ocroser 5,1904. No. 13,444. 


1. County Bonds: ReFunpING: AppeaL. Chapter 8 of the laws of 1899, 
commonly known as the “Refunding Bond Act,” as found in 
chapter 9 of the Compiled Statutes of 1903, provides for an appeal 
from the findings of the district court as to the validity of 
county bonds sought to be refunded, and authorizes the supreme 
court to make a finding and decision in such a proceeding which 
is binding upon the county board, the protestant and other parties 
to the record. 

2. Procedure. In such a proceeding we should attempt to do no more 
than render a decision as to the validity of the bonds, and thereby 
affirm or reverse the finding of the district court, as the case 
may be. 

It is not necessary in such a proceeding to determine the 

effect of the decision as to innocent purchasers of the bonds who 

are not parties to the record. 


3. 


4. Laws: Enactwent. An enrolled bill found in the office of the 
secretary of state, signed by the officers of both branches of the 
legislature and approved by the governor, is prima facie evidence 
of its enactment. 

6. A . “Legislative journals may be looked into for the 
purpose of ascertaining whether a law was properly enacted.” 
State v. Frank, 60 Neb. 327. 


432 NEBRASKA REPORTS. [Vou. 72 


Colburn v. McDonald. 


“The silence of the legislative journals is not con- 
clusive evidence of the nonexistence of a fact, which ought to be 
recorded therein, regarding the enactment of a law.” State v. 
Frank, 60 Neb. 327. 


q. 4 . In order to overthrow such enrolled pill, it must 
be made to affirmatively appear by the journals that it did not 
pass. 


8. Bonds: Vauipiry. A proposition to vote bonds to aid in the con- 
struction of a railroad or other work of internal improvement, 
otherwise in due form, will not be rendered void because it con- 


tains a clause authorizing the county to accept capital stock of the 
company. 


9. : . Where, by the terms of the proposition voted on, 
the bonds are not to be issued until a future time and on the hap- 
pening of a future event, the assessed valuation of the county 
last made before such bonds are actually issued should be taken 
as the basis in limiting the amount of such issue. 


: Repupiation. A municipality ought not to be allowed to 
repudiate its bonds after the compromise of a suit, in which their 
validity was in issue, by which it received a substantial decrease 
of the interest rate thereon, and after it has paid the interest 
for 30 years and a part of the principal thereof, unless such 
bonds were absolutely void at the time they were issued. 


APPEAL from the district court for Lancaster county: 
Epwarp P. HOLMES, Jupce. Affirmed. 


H, F. Pettis and Strode & Strode, for appellant. 
Sawyer & Snell and Robert Ryan, for appellee. 
BARNES, J. 


This case comes before us strictly under the provisions 
of chapter 8 of the laws of 1899, found in chapter 9 of the 
Compiled Statutes of 1903 (Annotated Statutes, 10780). 
It appears that on the 28th day of November, 1871, the 
county of Lancaster voted bonds to the amount of $100,000 
to aid in the construction, extension and completion of the 
Midland Pacific Railway from the city of Lincoln to a 
junction with the Union Pacific Railroad. The bonds were 
dated January 1, 1873, and were delivered to the railroad 
company at about that time. The company in turn de 
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livered $100,000 of its stock to the county board, which was 
retained until November 2, 1881, when the same was sold 
and the money covered into the county treasury. Interest 
was paid on these bonds continuously until January, 1885, 
at the rate of 10 per cent. per annum. In August of that 
year one Charles E. Lewis commenced a suit against the 
county in the circuit court of the United States for the 
district of Nebraska on a large amount of these bonds. 
The county board filed its answer, and the issues were 
made up, the question involved being the validity of the 
bonds. On the 22d day of April, 1886, and before the 
trial, the county and Lewis compromised the suit; all of 
the bonds were called in and stamped as bearing only 54 
per cent. interest, instead of 10 per cent., the rate at which 
they were issued, and thereupon the case was dismissed. 
From that time until the first day of January, 1908, the 
date when the bonds became due, the interest was regularly 
paid at the new rate agreed upon when the suit above 
mentioned was compromised and dismissed. Shortly after 
the bonds became due, there being no funds in the treasury 
for their payment, the county undertook to refund them 
under the provisions of the act above mentioned. Notice 
was published in the manner provided by law, and on the 
day appointed therein, one Thomas Colburn, a resident 
and taxpayer of Lancaster county, filed his protest and 
objections with the county board, by which he sought to 
prevent its proposed action. The county attorney there- 
after made out and filed with the clerk of the district court 
’ for Lancaster county, a statement containing a complete 
history of the bond transaction in question, which showed 
the payments and the amount due on said bonds. There- 
upon, one J. W. McDonald, a holder of one of the bonds, 
intervened, and at the first session of the district court 
thereafter that tribunal made a finding in which it was 
stated that the bonds were a valid obligation against the 
county of Lancaster, and that there was due thereon the 
sum of $98,000. From that finding Colburn, the pro- 
testant, has appealed to this court. 
31 
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It is contended on behalf of the intervener, McDonald, 
that no appeal lies in these proceedings, and that there- 
fore this court has no jurisdiction; and it is insisted that 
the question is determined by Nebraska Loan & Trust Co. 
v. Lincoln & B. H. R. Co., 53 Neb. 246. It is apparent, 
however, that the cases are distinguishable. The statute 
under consideration here authorizes an appeal to the 
supreme court from a decision of the district court, and 
provides the manner of taking such appeal. Notice thereof 
niust be given at the time of the decision, and within 20 
days the party appealing must give a bond in the sum to 
be fixed by the court; and the statute (sec. 39, ch. 9, 
Compiled Statutes, 1903, Annotated Statutes, 10781), 
then says: “If appeal in the foregoing manner is taken it 
shall stay proceedings on the part of such corporate au- 
thorities until such appeal is decided.” So that the statute 
itself discloses the sense in which the word “appeal” is 
used. It appears that this statute has been compiled with, 
and that this court has jurisdiction to determine the ques- 
tions presented herein. 

It will be observed that this is neither an action at law 
nor a suit in equity, but is a special proceeding provided 
for by the terms of the refunding act above mentioned. 
Therefore our jurisdiction and all our powers herein are | 
conferred and measured by the terms of the act itself. 
The county board is a proper party to this proceeding, 
and the protestant, together with the intervener, Mc- 
Donald, are before the court. This gives us the power to 
examine the questions invdlved in this proceeding, and 
our judgment herein will be binding upon the parties to 
the record. We will therefore proceed to determine the 
questions involved in this controversy as to such parties 
without attempting to adjudicate the rights of those bond- 
holders who are not parties to the record. 

It is contended that the act of 1869 (laws 1869, p. 92), 
under the provisions of which the bonds in question were 
issned, was never legally or constitutionally passed by the 
legislature, and is therefore void. To support this con- 
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tention an abstract of the house and senate journals relat- 
ing to the passage of that act is put in evidence. This 
copy or abstract fails to show in perfect form or order 
each successive step which occurred in the passage of the 
act, and in describing the bill its title was not always 
referred to in exactly the same language; but the journals 
do not show that the act, in the precise form in which it 
was signed by the chief officers of the house and senate and 
approved by the governor, was not passed. We think that 
it has finally become the settled law of this state that the 
enrolled bill signed by the officers of both houses and ap- 
proved by the governor, as found in the office of secretary 
of state, is prima facie evidence of its due enactment. It 
is true that the legislative journals may be looked into 
for the purpose of ascertaining whether the law was prop- 
erly enacted, but the silence of these journals is not con- 
clusive evidence of the nonexistence of a fact which ought 
to be recorded therein regarding the enactment of a law. 
“Every presumption is in favor of the regularity of legis- 
lative proceedings; and it is rather to be inferred that the 
journals are imperfect records of what was done than that 
the legislature failed to perform the more solemn and im- 
portant duties enjoined upon it by the constitution.” So 
it must be made to affirmatively appear by the journals 
that the act in question did not pass. To hold otherwise 
would be to permit a mute witness to prevail over the 
prima facie case made by the bill itself. State v. Frank, 
60 Neb. 327. The evidence introduced by the protestant 
being insufficient to show affirmatively that the act in 
question was not regularly and constitutionally passed by 
the legislature, this contention must fail. 

It is next claimed that the act of 1899, under which this 
proceeding is prosecuted, was not constitutionally passed, 
and is therefore void. Answering this contention, we may 
say that the evidence introduced to support it is of the 
same kind and nature and of no more binding force than 
that introduced in relation to the passage of the act of 
1869. It does not affirmatively show that the act was not 
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regularly and constitutionally passed, and the holding on 
this question must follow the rule announced above. 

It is further claimed that the fact that the proposition 
on which the bonds in question were voted authorized the 
county to receive $100,000 of the stock of the Midland 
Pacific Railway at the time of the delivery of the bonds 
rendered them void. An examination of the proposition 
contained in the record shows that the bonds were to be 
issued “to aid in the construction, extension and com- 
pletion of the Midland Pacific Railway,” and we are not, 
at this time, and in this proceeding, prepared to hold that 
the mere fact that the corporation was to and did deliver 
$100,000 of its stock to the county, which it retained and 
sold, rendered the bonds void. The supreme court of the 
United States in the case of Chicago, B. d Q. R. Co. v. 
County of Otoe,16 Wall. (U. 8S.) 667, held that there is no 
solid ground of distinction between a subscription to stock 
and a donation. It is not necessary for us to go that far 
in this opinion, because the proposition provided for a 
donation of the bonds to the railway company, not a stock 
subscription, and simply authorized the county to receive 
$100,000 of stock. The bonds in the case above cited were 
issued under the act in question herein, and were declared 
to be a binding obligation on the county. We are therefore 
satisfied that the proposition in question was not void. 20 
Am. & Eng. Ency. Law (2d. ed.), p. 1102; Mayor and 
Aldermen of Wetumpka v. Winter, 29 Ala. 651; Nelson v. 
Haywood County, 87 Tenn. 781, 11 S. W. 885. 

It is further contended that there was an overissue of 
bonds, in this: That the bonds in question, together with 
the amount previously issued, exceeded 10 per cent. of the 
assessed valuation of the county. We find it stipulated in 
the record that the assessed valuation of Lancaster county 
for the year 1871 was $38,184,036; that bonds in aid of 
works of internal improvement had been issued at that time 
to the amount of $380,000. So it appears that, if the bonds 
had been actually issued in 1871, such issue would have 
amounted to more than 10 per cent. of the assessed valua- 


Vou. 72] SEPTEMBER TERM, 1904. 437 


Colburn v. McDonald. 


tion of the county. But it also appears from the stipulation 
that the assessed valuation of the county for the year 
1872 was $4,482,117; that the bonds were issued during 
that year, bore date January 1, 1873, and were delivered 
about that time. It thus clearly appears that there was 
no overissue of bonds if the assessed valuation for the 
year 1872 should govern. The language of the act under 
which the bonds were issued is as follows: “That any 
county or city in the state of Nebraska is hereby authorized 
to issue bonds to aid in the construction of any railroad, 
or other work of internal improvement, to an amount to 
be determined by the county commissioners of such county 
or the city council of such city, not exceeding ten per cent. 
of the assessed valuation of all taxable property in said 
county or city; Provided, The county commissioners, or 
city council, shall first submit the question of the issuing 
of such bonds to a vote of the legal voters of said county 
or city.” (Laws 1869, p. 92.) Construing this law in the 
case of Chicago, B. & Q. R. Co. v. Dundy County, 3 
Neb. (Unof.) 391, we held that the time when municipal 
bonds were issued was when the municipality actually 
parted with their custody and control. It was held in the 
case of Union P. R. Co. v. Board of Commissioners of 
Davis County, 6 Kan. 256, that the vote authorizing the 
issuance of railway bonds was not the contract between the 
county and -the railroad company; that such vote simply 
authorized the county board to enter into a contract, which 
was consummated and completed when the bonds were 
issued. In Rathbone v. Board of Commissioners of Kiowa 
' County, 27 C. C. A. 477, 83 Fed. 125, it appeared that 
certain county bonds were issued under the laws of Kansas, 
which limited such issue to a certain proportion of the 
assessed valuation of the county. It was contemplate: 
that the bonds should not be issued prior to December 31, 
1887; none were issued until August of that year, and 
it was held that, under this state of facts, the assessment 
for 1887, made as of March 1 of that year, was the one 
that controlled. This rule finds support in School District 
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v. First Nat. Bank, 19 Neb. 89; Village of Kent v. Dana, 
40 C. C. A. 281, 100 Fed. 56; Bound v. Wisconsin C. R. Co., 
45 Wis. 543; Falconer v. Buffalo & Jamestown R. Co., 69 
N. Y. 491; Coe v. Caledonia & MU. R. Co., 27 Minn. 197, 6 
N. W. 621. In the case at bar the proposition voted on 
did not contemplate that the bonds should be issued as of 
the date at which the vote was taken. They were to be 
issued and delivered from time to time as certain sections 
of the road were completed. They were in fact issued and 
delivered to certain trustees, to be turned over to the 
company at the proper time, just before the first of 
January, 1873. So, as a matter of fact, they were issued 
after the assessment of 1872 was made, and before the date 
of the assessment for the year 1873. According to the 
foregoing authorities the assessment of 1872 controls, and 
there was no overissue, as contended by the protestant. 

If we are right in the foregoing conclusions, it is un- 
necessary to consider the other minor objections made to 
the validity of the bonds. 

For the foregoing reasons, and in view of the further 
facts that the question of the validity of these bonds was 
put in issue by the pleadings in the suit between Lewis and 
Lancaster county in the circuit court of the United States 
for the district of Nebraska; that the suit was com- 
promised; that in such settlement the county secured the 
benefit of the reduced rate of interest agreed upon therein ; 
that it has ever since that time kept the interest on the 
bonds paid in full; and has paid and taken up a part of 
them, we are constrained to hold that the findings of the 
district court were right, and they are therefore 


AFFIRMED. 
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SAMUEL Eccies v. Unrrep Strares Fipeniry & GUARANTY 
COMPANY. 


FILED OcToBer 5, 1904. No. 13,646. 


1. Motion to Dismiss. A motion to dismiss a proceeding in error will 
not lie cr .te ground that no motion for a new trial was filed in 
the trial corrt by the plaintiff in error, because this court will 
examine the record so far as is necessary to determine whether 
the plcudiass sustain the judgment. 


2. Parties. Al parties against whom a joint judgment has been 
rendered must be made parties to a proceeding in error. But 
this rute has no application where the judgment complained of is 
several, and in favor of the defendant in error alone. 


Hrror to the district court for Gage county: JOHN S. 
STULL, Juve. Motion to dismiss denied. 


A. Hardy, for plaintiff in error. 


Hazlett & Jack, contra. 


Barnes, J. 


_ The plaintiff in error commenced this action against 
William Hf. Walker, a justice of the peace, on his official 
bond, and impleaded the United States Fidelity & 
Guaranty Company, his surety, to recover the statutory 
penalty for taking and receiving illegal fees. The bond 
company filed a general demurrer to the petition, which 
was amended by interlineation; it thereupon answered 
over, and the cause was tried in the district court for Gage 
county toa jury. A verdict was returned for the plaintiff ; 
both defendants filed motions for a new trial. Walker's 
motion was overruled, and judgment was rendered against 
him on the verdict; and the motion of the surety company 
was sustained. Thereafter the cause proceeded against 
the said company alone, and a second trial resulted in 
another verdict for the plaintiff. Thereupon the company 
filed ancther motion for a new trial, which was sustained ; 
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and also filed a motion for a dismissal of the case, notwith- 
standing the verdict which was likewise sustained, and 
the action, as to said company, was finally dismissed. To 
these rulings the plaintiff excepted and prosecuted error. 
The bond co::pany has filed a motion herein to dismiss 
the error proceedings, and on this motion the cause is now 
presented for our consideration. The substance of the first 
ground of the motion is that this is an action at law; that 
it was tried to a jury on questions of fact, in support of 
which evidence was introduced; that the court sustained 
de.cndant’s motion to dismiss, because the petition did not 
state facts sufficient to constitute a cause of action, and 
that the evidence failed to prove a cause of action against 
the defendant herein; and the plaintiff, having failed to 
file a motion for a new trial, cannot obtain a review of the 
judgment of the trial court. The action of the district 
court brought here for review is, in effect, a judgment on 
the pleadings; a judgment, notwithstanding the verdict, 
which was summarily rendered in favor of the defendant 
over the plaintiff’s objections and exceptions. In such a 
case it is not necessary for the plaintiff to file a motion 
for a new trial in order to obtain a review of the proceed- 
ings, for this court will examine the record so far as it is 
necessary, to determine whether the petition states a cause 
of action; in other words, whether the pleadings support 
the judgment complained of. Schmid v. Schmid, 37 Neb. 
629; Scarborough v. Myrick, 47 Neb. 794; Farris v. State, 
46 Neb. 857. One of the grounds of the defendant’s motion 
to dismiss the action in the court below was that the 
petition did not state facts sufficient to constitute a cause 
of action. The ruling on that point can be reviewed in 
this court without a motion for a new trial, and the case 
cannot be disposed of on a motion to dismiss the proceed- 
ings in error. . 

The second and last ground of the defendant’s motion 
is that the proceedings must be dismissed for want of 
necessary parties; and it is contended that Walker, against 
whom a judgment was rendered in the court below, is 
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a necessary party defendant in this proceeding. This 
would be true if the judgment complained of were a joint 
judgment; in other words, if it were a judgment against 
the plaintiff in error and in favor of Walker and the 
defendant company jointly. Such is not the case. Walker 
is neither liable under, nor is he bound by, the judgment 
complained of, and therefore is not a necessary party 
herein. Kuhl v. Pierce County, 44 Neb. 584; Farney v. 
Hamilton County, 54 Neb. 797; Collins Mfg. Co. v. Seeds 
Dry Plate Co., 55 Neb. 577; Richardson v. Thompson, 59 
Neb. 299. 

It follows that the matters involved in this controversy 
cannot be disposed of on an objection to the jurisdiction or 
a motion to dismiss the proceedings in error. For these 
reasons the motion should be, and the same is, hereby 
overruled. 

MOTION OVERRULED. 


Grorce W. MAURER ET AL V. GAGE COUNTY. 
Fitep Ocroper 5,1904. No. 18,705. 


1. County Treasurers: Compensation. Section 42 of chapter 28 of the 
Compiled Statutes of 1901, which provides that in counties having 
more than 25,000 inhabitants the county treasurer shall receive 
a salary of $3,000 a year, and such an amount as may be allowed 
by the county board as compensation for clerks and assistants, 
not exceeding $2,400 per annum, also limits the sum which may 
be retained by the treasurer for all such purposes to the amount 
of the fees and commissions actually received and collected by 
him. 

2. County Board: Powers. The powers exercised by the county board 
in examining the accounts of and settling with the county officer 
in this case are ministerial only; and in so far as they allowed 
such officer to retain a greater compensation than that fixed and 
limited by law, their action is void, and the county is not bound 
thereby. 


3. Recovery From Officer. In such a case the county may, in a proper 
action, recover from the officer the amount of the excess so 
allowed and retained by him. : 
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Error to the district court for Gage county: WILLIAM 
H. KeLuigar, JupGe. Affirmed. 


R. W. Sabin and Griggs, Rinaker & Bibb, for plaintiffs 
in error. 


H. E. Sackett and H. £. Spafford, contra. 


BaRNES, J. 


This action was commenced in the district court for 
Gage county against George W. Maurer, and the Fidelity 
& Guaranty Company of Maryland, on his official bond 
as treasurer of that county to recover the sum of $1,388.76, 
alleged to have been retained by him for the payment of 
his assistants, in excess of the fees actually earned, received 
and collected by him as such officer during the term of his 
office. There was a trial to the court on an agreed state- 
ment of facts, which resulted in a finding and judgment 
for the county, from which the defendants bring error. 

The court found the undisputed facts in substance as 
follows: That the county of Gage had a population of 
more than 25,000 inhabitants during the years of Maurer's 
official incumbency; that he was elected treasurcr of Gage 
county for the term composed of the years of 1898 and 
1899; that he duly qualified and held the office of county 
treasurer for said term; that the Fidelity & Guaranty 
Company of Maryland, George L. Platt and Lester L. 
Price were sureties on his official bond, which contained 
the usual provisions, and which was duly approved and 
accepted by the county board of Gage county; that during 
his term of office Maurer, as county treasurer, made out 
and filed with the county clerk, every three months, a 
quarterly report as required by the statute, showing the 
fees of his office and from what source obtained, and fully 
complied with the statute in that regard; that he made out 
and filed his semiannual statements in accordance with 
law, which showed the true condition of his office as county 
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treasurer; that for 2 years during which he held the office 
he received as total fees the sum of $7,736.92, and out of 
this amount he retained the sum of $6,000 as his personal 
salary, and the remainder of $1,736.92 he credited to the 
general fund of the county; that out of said general fund 
he paid the help of the office, during said 2 years, the sum 
of $3,125.68; that the amounts paid to himself as treasurer 
and to his clerks and assistants during said 2 years 
exceeded the fees and commissions of his office for that 
term by the sum of $1,388.76; that the county board of 
the plaintiff county, after knowing all of the foregoing 
facts, made semiannual settlements with Maurer, and at 
the conclusion of his said term of office, with said know- 
ledge, made a full and complete settlenient with him as 
county treasurer, and allowed him $6,000 as his salary, 
and all of the amounts paid by him to his clerks and. 
assistants, as charged in his official report; and the county 
board made said final settlenent a matter of record in 
regular and open session; that in making said settlement 
there was no fraud practiced, mistake made or imposition 
imposed, either by said county treasurer or the county 
board; that no more clerks and assistants were employed 
in the treasurer’s office during said term than were actually 
necessary and were approved of by the county board; and 
no more money was retained by the treasurer, for the 
purpose of paying his clerks and assistants, than was 
actually paid to them, and that his office was run in an 
economical manner. 

On these facts, as a conclusion of law, the court held 
that the county treasurer’s office in the county of Gage is 
strictly a fee office; that Maurer as county treasurer was 
not entitled to any compensation for himself, his clerks 
and assistants beyond the fees earned, collected and paid 
out. by him in discharging the duties of his office; that the 
settlement made with him as county treasurer by the 
county board, in so far as he was allowed any sum of 
money in excess of the fees actually received by him in 
his office as compensation for either himself or his clerks 
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and assistants, was absolutely void for want of power in 
the board to make sueh allowances. The court further 
found that the amount due from the defendants to the 
plaintiff county, including interest, was the sum of 
$1,592.09, for which judgment was rendered against the 
defendants. It will be observed that the plaintiffs in 
error relied on the defense of settlement in the court 
below; and they now contend that the county board having 
settled with the treasurer quarterly, semiannually and 
finally at the end of his term, and having allowed him to 
retain the amount in dispute—although it is admitted that 
such sum was in excess of the amount of fees earned and 
collected by his office during the term in controversy—such 
settlement constitutes a complete defense herein, and the 
county cannot maintain the action. This is the only 
question presented for our consideration, and its deter- 
mination requires a construction of section 42, chapter 
28 of the Compiled Statutes of 1901 (Annotated Statutes, 
9069), together with the legal effect of the settlement in 
question herein. The section in question provides: 

“That in counties having over 25,000 inhabitants the 
county treasurer shall receive the sum of three thousand 
($3,000) dollars per annum, and shall be furnished by 
the county commissioners the necessary clerks or assistants 
whose combined salary shall not exceed the sum of two 
thousand four hundred ($2,400) dollars per annum. * * * 
That if the duties of any of the officers above named 
in any county of this state shall be such as to require one 
or more assistants or deputies, then such officers may 
retain an amount necessary to pay for such assistants 
or deputies not exceeding the sum of seven hundred ($700) 
dollars per year for each of such deputies or assistants, 
except in counties having a population over sixty thousand 
(60,000) inhabitants, in which case such officer may retain 
such amount as may be necessary to pay the salaries of 
such deputies or assistants as the same shall be fixed by 
the county board; but in no instance shall such officers 
receive more than the fees by them respectively and 
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actually collected, nor shall any money be retained for 
deputy service unless the same be actually paid to such 
deputy for his services; and provided further, that neither 
of the officers above named shall have any deputy or 
assistants unless the board of county commissioners shall, 
upon application, have found the same necessary; and the 
board of county commissioners shall in all cases prescribe 
the number of deputies or assistants, the time for which 
they may be employed, and the compensation they are to 
receive.” - 

The statute above quoted, as it appears in the Compiled 
Statutes of 1901, clearly provides that in counties having 
more than 25,000 and less than 60,000 inhabitants the 
county treasurer shall receive a salary of $3,000 a year, 
together with such an amount as may be allowed him by 
the county commissioners for assistant or clerk hire, not 
exceeding $2,400 per annum, and he is authorized to retain 
such sum on express condition, however, that the fees 
actually earned and collected by him during the current 
term of his office are equal to or greater than those 
anounts. It thus appears that by positive provision of 
law the treasurer and his clerks and assistants can in no 
case receive more for their services than the amount of 
fees actually earned and collected by him. 

It is strenuously urged, however, that the county board 
being invested with the power to settle accounts against 
the county, the settlements pleaded and established in this 
case are binding on the county, and that it is estopped 
thereby from prosecuting this action. We are not with- 
out authority on this question. In Mitchell v. Clay County, 
69 Neb. 779, it was held: 

“When the law commits to an officer the duty of looking 
into facts and acting upon them, not in a way which it 
specifically directs, but after a discretion in its nature 
judicial, the function is quasi judicial * * * County 
commissioners act quasi judicially in passing upon claims 
against the county whenever their action is not merely a 
formal prerequisite to the issuance of a warrant, but in- 
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volves the determination of questions of fact upon evi- 
dence, * * * or the exercise of discretion in ascer. 
taining or fixing the amount to be allowed. But they 
have no judicial power or discretion as to interpretation 
of the law. * * * Whenever the course to be pursued 
or the amount to be allowed is fixed by law, they must 
follow the law, and their acts in so doing or endeavoring 
so to do are ministerial only. * * * The action of 
county commissioners in adjusting the accounts of county 
officers under sections 43 and 44, article I, chapter 18, 
Compiled Statutes, 1901, is ministerial only.” 

In that case all of our former decisions on this question 
are reviewed, compared and distinguished, and as a result 
of such review the foregoing rules were announced. We 
are satisfied with the reasoning contained in the opinion in 
that case, and are thereby firmly committed to the rule 
that a county board has no power to settle with a county 
officer, and allow or pay him any greater sum as fees or 
salary than the amount fixed by. law, because in so doing 
the board would, in effect, fix the fees of the officer, usurp 
an authority nowhere delegated to it by law, and thus 
abrogate the plain provisions of the statute. It is clear 
that in making such settlements county boards act in a 
ministerial capacity only, and if they exceed the authority 
conferred on them by law, by allowing fees to county 
officers in excess of the amount fixed by statute, such 
settlements are void, and constitute no defense to an action 
brought by the county to recover such excess allowed there- 
by. Hazelct v. Holt County, 51 Neb. 716; Bush v. John- 
son County, 48 Neb. 1; 32 L. R. A. 223; 58 Am. St. Rep. 
673. 

This holding in no way conflicts with the rule laid down 
in our former decisions, wherein it is held that a settlement 
with a county board of all matters wherein a judicial dis- 
cretion is or may be exercised is binding on the county, and 
unless get aside on appeal or error will, in the absence of 
fraud or mistake, constitute a complete defense to any 
aetion where the matters embraced in such settlement are 
involved. 
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For the foregoing reasons, we hold that the judgment of 
the district court was right, and the same is hereby 


AFFIRMED. 


DELLA MCLEAN, ADMINISTRATRIX, V. OMAHA & COUNCIL 
BLUFFS RAILWAY AND BRIDGE COMPANY. * 


Friep Octoser 5, 1904. No. 13,602. 


Directing Verdict. In an action by an administratrix to recover dam- 
ages for the death of the decedent, alleged to have been caused 
by the negligence of the defendant, it is held, upon an examination 
of the record, that the court rightfully directed a verdict for the 
defendant because of the contributory negligence of the de- 
ceased. , 


Error to the district court for Douglas county: JAcos 
Fawcett, Jupce. Affirmed. 


Charles 8. Lobingicr, T. J. Mahoney and N. A. Crawford, 
for plaintiff in error. 


W. J. Connell and John L. Webster, contra. 


AMEs, C. 


This is an action by an administratrix to recover dam- 
ages from the defendant for having, as it is alleged, neg- 
ligently caused the death of the decedent. The answer, 
besides denials, pleads contributory negligence. The de- 
fendant owns, maintains and operates a system of strect 
and interurban electric railroad in and between the cities 
of Omaha and Council Bluffs. Double tracks of the rail- 
road extend through “Avenue A” in Council Bluffs from 
the intersection of the latter with 14th street, in or near 
the settled part of the city, in a nearly direct line to a 
point at or beyond the corporate limits at a distance of 
two miles or thereabouts from the intersection. The scene 


* Rehearing allowed. See opinion, p. 450, gost, 
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of the accident is on “Avenue A” in a sparsely settled out- 
skirt of the town, from a mile to a mile and a half from 
14th street. At that place the avenue had not been brought 
to a regular grade, and there was no pavement or sidewalk, 
but there was a traveled wagon way alongside the railway, 
apparently not much used by the public. The street rail- 
way rails were of heavy steel, of the T pattern, laid upon 
exposed ties from eighteen inches to two feet above the 
surface of the ground adjacent to the right of way, so that 
the roadbed presented the general appearance of that of an 
ordinary commercial railroad in a rural neighborhood. 
The avenue was unlighted and the accident happened at 
about 20 minutes past twelve o’clock of a dark and cloudy 
night. What occasion the deceased had for being in the 
locality, or where or when he went upon the roadbed is 
not known, but he was walking toward the west, on or 
near the outer rail of the track used by cars moving in 
the same direction, and, at a point about midway between 
two streets intersecting the avenue, he was struck by 
one of the defendant’s cars approaching from the east, 
thrown violently into the air, and instantly killed. 

The specific negligence charged is that the car was 
negligently and carelessly propelled and managed, and 
that the defendant’s agents and servants in charge of it 
failed to give the usual and ordinary signals of approach, 
or to employ the usual appliances to prevent the accident, 
and that “had proper and usual precautions been taken 
and the proper and usual appliances been employed” the 
deceased “could and would, by the exercise of diligence 
and care, have been seen by the defendant’s agents and 
servants in charge of said car in time to have stopped 
said car before the same struck” the deceased. It is also 
alleged that the car was being propelled “at a high rate 
of speed,” but the rate of speed is not charged to have 
been excessive or negligent, or to have contributed unduly 
to the casualty. Indeed, such an accusation would have 
been somewhat inconsistent with the claim that, by the 
exercise of proper care and diligence, the deceased could 
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and would have been seen, and the car stopped in time to 
prevent striking him. 

The allegation that there was a lack of proper and 
usual appliances is not substantially supported by evi- 
dence. All that the record discloses in that regard is the 
vague assertion of some of the witnesses that the head- 
light appeared to them to be dim, but the degree of its 
brilliance is not attempted to be described, and that one 
was burning is not disputed. The car itself was brilliantly 
lighted by electricity, so as to illuminate surrounding 
space to a distance of several rods in every direction. No 
one but the motorman is shown to have been in charge of 
the car, and he was not produced as a witness. What 
he knew or did about the matter is unknown except his 
statement, made at the time and admitted in evidence as 
a part of the res geste, that he saw the deceased walking 
on the roadbed near the outer rail of the track and sup- 
posed he would get off, but that he, the deceased, did not 
have time. How far apart were the car and the deceased 
when the latter was first seen by the motorman is not 
shown, so that it is impossible to say whether, after that 
time, there was opportunity for stopping the car and 
thereby preventing the accident. There is evidence from 
which it may be inferred that a gong was not sounded nor 
other signal given after the discovery of the deceased, but 
it may also be inferred that the discovery and the collision 
were so nearly simultaneous that opportunity for so doing 
was wanting. 

“A high rate of speed” in an outlying district is not 
complained of by the petition as negligent. How high it 
was cannot be ascertained from the evidence, which upon 
this point is conjectural. The witnesses vary in their 
estimate from the ordinary rate of 12 miles an hour to 
20 and 30. No two of them exactly agree. At the middle 
rate of 20 miles an hour the car was moving about 30 
feet a second. Within what distance it could have been 
stopped may be inferred from the fact that it was stopped, 
apparently as soon as possible, after the happening of the 

32 
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accident, but run 150 feet or more after that event. If 
under the pleading and evidence the motorman can be 
charged with negligence, it is for lack of vigilance enabling 
him to discover the deceased sooner. But the night was 
dark, and the street was unlighted, and it is not claimed 
that the illumination from the car or headlight extended, 
or ought to have extended, more than 150 feet from the 
car, a distance that, at the supposed rate of speed, would 
have been covered in five seconds. 

The evidence was all offered by the plaintiff and is, of 
course, free from conflict. When she rested, the court, 
upon motion, directed a verdict for the defendant, upon the 
expressed ground that the deceased was a resident of the 
city of Council Bluffs and familiar with the scene of the 
accident and with the manner in which the defendant 
operated its trains, and that he was negligent in walking 
upon the track of the railroad without keeping a vigilant 
lookout for cars which he knew were likely to approach 
him from behind; and that the car which caused his death 
might, with ordinary care, have been seen approaching for 
more than a mile before it reached the place where the 
accident occurred. The plaintiff prosecutes error, but 
after a careful examination of the record we are convinced, 
contrary to our impression at the close of the argument, 
that the opinion of the learned trial judge was right, and 
recommend that the judgment of the district court be 
affirmed. : 


LETTON and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
‘ opinion, it is ordered that the judgment of the district 


court be 
AFFIRMED. 


The following.opinion on rehearing was filed April 19, 
1905. Former judgment of affirmance adhered to: 


1. Directing Verdict. On a motion to direct a verdict for the de- 
fendant, the plaintiff is entitled to every inference which the 
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jury would have been warranted in drawing from the evidence 
adduced. 


2. Personal Injuries: Action: ConTRIBUTORY NEGLIGENCE: QUESTION FOR 
Jury. In an action for personal injuries, where contributory 
negligence is relied upon as a defense, and where, from the 
facts and circumstances proved, reasonable minds may draw dif- 
ferent conclusions concerning the negligence of the plaintiff’s 
intestate, such question should be submitted to the jury. 


3. Evidence examined, and held not sufficient to bring the injury 
within the reason of the “humane doctrine” or “last chance.” 


OLDHAM, C. 


The former opinion in this case is officially reported 
ante, p. 447. 

A rehearing was granted for the further consideration 
of the question as to whether, under all the facts and 
circumstances surrounding the injury as shown by the 
evidence offered by plaintiff in the trial of the cause in 
the district court, the trial court was justified in directing 
a verdict for defendant on the doctrine of contributory 
negligence; and also for the purpose of further examining 
plaintiff’s contention that the facts and circumstances sur- 
rounding the injury, as shown by plaintiff’s evidence, 
brings the case within the reason of the “humane doctrine” 
or “last chance.” 

We agree with plaintiff’s contention that, on a motion to 
direct a verdict for the defendant, the plaintiff is entitled 
to every inference which the jury would have been war- 
ranted in drawing from the evidence adduced. Now, it 
is clearly proved that at the point where the injury oc- 
curred there were two lines of defendant’s street railway 
tracks, running east and west, and that there was a space 
of a few feet between and separating them. It was also 
proved that the north line of track was used by the cars 
going west, and that the south line of track was used by 
the cars going east. It was also shown by the testimony 
that the deceased was familiar with the running of these 
cars, as he had resided for a long time in Council Bluffs, 
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and passed over these car lines in going to and from his 
place of business in Omaha two or three times a day. The 
trial judge concluded from this testimony that deceased 
was clearly negligent in walking westward on the north 
track without looking behind him for an approaching car, 
because he must have known that the west bound cars 
used this track. This is perhaps a legitimate conclusion 
under the facts and circumstances proved. 

It is also in evidence that the accident occurred after 
midnight, and was caused by the car making the last run 
for that night, which was then from 8 to 10 minutes behind 
time. Now, it is urged by counsel for plaintiff that if it 
was proper from the evidence introduced to impute to 
the deceased knowledge of the track on which the west 
bound car was accustomed to run, it was also competent 
to impute to him knowledge of the fact that the last car 
going west that night would, if on time, have passed the 
place where the injury occurred 5 or 10 minutes before 
the injury; and that this fact, if believed by the jury, 
might excuse him from the imputation of contributory 
negligence in not looking behind him for an approaching 
car coming from the west. If this directed verdict stood 
only on the doctrine of contributory negligence imputed 
to deceased for walking westward on defendant’s north 
track at the time the injury occurred, without looking 
behind him for an approaching car, I would incline to the 
opinion that such question was one of fact for the jury, 
rather than one of law for the court. Contributory negli- 
gence is an affirmative defense in actions for personal 
injuries of this nature, and where reasonable minds may 
draw different conclusions from the conduct on which 
negligence is predicated, such question is for the deter- 
mination of the jury and not of the court. 

We have carefully reexamined the evidence contained in 
the record to see whether or not it tends to show any fact 
or circumstance that would bring the case within the 
reason of the “last chance” doctrine. This doctrine, as 
applied to this case, is based on the duty which the de- 
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fendant would owe on discovering the deceased in a 
perilous position, from which he apparently could not and 
would not escape, to use every reasonable means at the 
command of the servants in charge of its cars to stop the 
car for the purpose of avoiding the accident. This doctrine 
has found favor in this court, and was recently applied in 
the case of Omaha Street R. Co. v. Larson, 70 Neb. 591. 
We do not understand that it is the duty of the operators 
of a street railway car to stop the car as soon as they see 
a foot passenger occupying the track in front. We think 
that ordinarily the motorman may proceed toward such 
foot passenger on the presumption that such passenger 
will step off the track before the car reaches him, until 
it becomes apparent that for some reason such passenger, 
either on account of deficient hearing or other inability 
to apprehend his danger, cannot and probably will not 
be able to get off the track; and that then it becomes his 
duty to use all reasonable means at his command to stop 
the car. Now, the evidence in the case at bar wholly fails 
to show that the motorman, after discovering the perilous 
position of the deceased, could, by the use of all means at 
his command, have stopped the car and thereby avoided 
the accident. Consequently, we do not think that the 
evidence in the record brings this case within the reason 
of the “humane doctrine,” nor do we find any competent 
evidence in the record to show actionable negligence on 
the part of the defendant which was the proximate cause 
of the injury. From a reexamination of the record, the 
accident appears to us to fall in that class of casualties 
frequently met in life, in which there is a serious injury 
sustained for which no one is legally to blame. 


Ames and Lerron, CC., concur. 
By the Court: For the reasons stated in the foregoing 


opinion, the former opinion is adhered to. 
AFFIRMED. 
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ALGERNON §S. PATRICK, EXECUTOR, V. Eviza B. PaTRICK. 
Fitep Octosper 5, 1904. No. 13,612. 


Wills: DecepenT’s Depts: PAYMENT: SETTLEMENT OF Estate. A testa- 
tor devised lands in fee to his wife in lieu of dower and of her 
distributive share in his estate, that at the time of the execution 
of his will were free from incumbrance. Afterwards, he mort- 
gaged them to secure his personal obligation. The will pro- 
vided expressly that all his debts should be paid out of his 
personal estate. The mortgagee did not prove his claim in pro- 
bate proceedings, but the county court, by order, directed the 
executor to pay the mortgage debt, which he did. Held, That upon 
final settlement of his accounts he was entitled to be credited 
with the sum so expended. 


Error to the district court for Douglas county: WIL- 
LARD W. SLABAUGH, JUDGE. Ieversed. 


Robert W. Patrick and Isaac #. Congdon, for plaintiff 
in error. 


Byron G@. Burbank, contra. 


AMES, C. 


In 1888, Mathewson T. Patrick, a resident of the city of 
Omaha and the owner of a considerable estate therein, 
and elsewhere in Nebraska, executed his last will in which 
he provided, in the first instance, for “the payment of 
his funeral charges, the expenses of administering his 
estate, and all his debts, out of his personal property.” 
Secondly, he devised and bequeathed a dwelling house prop- 
erty, described as lot 6 in block 56 in the city of Omaha, 
then owned by him and unincumbered, to his wife in fee, 
together with certain household property, and an annuity 
of $1,000 to be charged upon the residue of his lands and 
paid during her widowhood. These provisions were ex- 
pressed to be “in lieu of her dower and of any distributive 
share in my estate to which she might otherwise be en- 
titled.” The residue of his estate, real and personal, he 
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bestowed upon his children; and he nominated his brother, 
Algernon S. Patrick, as sole executor of his will, and as 
guardian of his children. 

In 1896 he executed his interest bearing promissory note 
to the National Life Insurance Company of Vermont for 
the principal sum of $10,000, and as security for its pay- 
ment executed, together with his wife, a mortgage upon 
the above mentioned lot 6, together with an adjoining lot 
also owned by him. In 1899 he died seized of these lots 
and of a considerable additional estate, and still owing 
the principal of the mortgage debt. The widow elected to 
take under the will, which was duly admitted to probate, 
and Algernon 8. Patrick duly qualified as executor and 
guardian. The usual orders were made and notices 
published for the presentation of claims, and on the 23d 
day of September, 1899, after the lapse of time prescribed 
by law and fixed by order of the court, an order was duly | 
entered barring all claims not theretofore filed, among 
which was the above mentioned $10,000 note. Among 
the claims that were so presented and properly allowed - 
were certain notes called the Kubns’ and Collins’ notes. 
From the orders allowing them no appeal was taken. 
On the 11th day of November, 1901, the executor having 
come into the possession of sufficient personal estate of 
the deceased for the payment of the claims allowed by the 
court, and expenses of aduiinistration, the county court, 
on his application, made and entered the following order: 

“This matter coming on to be heard on the petition of 
the executor, Algernon S. Patrick, to be directed by the 
court to pay to the National Life Insurance Company of 
Montpelier, Vermont, the sum of ten thousand ($10,000) 
dollars, together with interest thereon at the rate of six 
- per cent. per annum from the first day of September, 
A. D. 1901, and the guardian ad litem being present in 
court, and the matter being heard upon the evidence and 
the law, it is hereby ordered, adjudged and decreed that 
the said executor pay the sum of ten thousand ($10,000) 
dollars, together with interest at the rate of six per: cent. 
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per annum from the ist day of September, A. D. 1901, 
to the said National Life Insurance Company of Mont- 
pelier, Vermont.” 

As is indicated by this order, upon the making of the 
application for it, a guardian ad litem had been appointed 
for the heirs, who were minors, and he participated in the 
proceedings. In compliance with the order, the executor 
paid off and discharged the mortgage debt. On the 9th 
day of January, 1902, the executor having paid and satis- 
fied the claims allowed by the court against the estate of 
the deceased, rendered a final account, and prayed to be 
discharged from his trust. 

At and for many years prior to the death of the testator, 
he and his brother, the executor, had constituted a partner- 
ship, owning a large amount of real and personal prop- 
erty, and engaged in the business of farming and the rais- 
ing of live stock. When application was made for passing 
the final accounts of the executor, as above mentioned, the 
-guardian ad litem and the widow filed separate exceptions 
thereto. On the hearing, the county court disallowed all 
the exceptions and granted the application of the executor, 
and by the same order relieved him of his trust as 
guardian, and substituted the widow in his place therein. 
The widow accepted the guardianship, but in her own 
behalf and in behalf of the minors appealed to the district 
court from the remainder of the decree. In the district 
court there was a trial to a jury, who returned a verdict 
against the executor for the sum of $2,287.74, upon which 
a judgment was rendered against him, to reverse which 
he prosecuted a petition in error in this court. 

For some reason not made known to us, the briefs of 
counsel in this court described the parties as appellant 
and appellee, and the cause was argued by counsel as 
though it had been brought here by appeal; but, both 
because such procedure is inconsistent with the record and 
because there appears to us to be grave doubt, in view of 
the decision of this court in Nebraska Wesleyan Univer- 
sity v. Craig’s Estate, 54 Neb, 173, whether jurisdiction 
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can be acquired here by appeal, we shall treat the case 
as a proceeding in error. 

The principal errors urged in brief and argument are 
that the trial judge, by his rulings and instructions at the 
trial, and by his judgment upon the verdict, denied to 
the executor credit upon his account for the payment of 
the $10,000 mortgage upon the homestead and of the 
Kuhns’ and Collins’ notes, and we shall confine what 
further we have to say to these items. As to the notes, 
it appears to us that but little need be said. They were 
executed by the testator and were unpaid at the time of 
his death, and were regularly proved before, and allowed 
by, the county court in the due course of administration. 
No objection was made, nor appeal taken, by or on behalf 
of the widow or children, and there is no accusation of 
fraud or lack of good faith in connection with them or 
with these proceedings. It was, indeed, alleged on the 
trial in the district court, and is urged here, that the notes 
were given for money which was borrowed for, and which 
was actually devoted to, the uses of the partnership, and 
that the funds of the latter onght to have been devoted 
to their payment. This fact, however, if it be a fact, would 
not have been a defense to the maker if he had been sued 
unon them in his lifetime, and, of course, his death clothed 
it with no new or additional importance. It is merely a 
matter to be taken into account upon a settlement of the 
partnership affairs between the surviving partner and 
representatives of the deceased. 

As respects the mortgage to the life insurance company, 
the same claim is made as with respect to the notes and 
it should, of course, be disposed of in the same way; but 
it is further urged that this alleged debt never was pre- 
sented or proved before the county court for approval or 
allowance, nor established in any manner as a valid claim 
against the estate, and that the executor was therefore 
wholly without authority or justification for its payment; 
and to the suggestion by the executor that the will ex- 
pressly provides for the payment of all the debts of the 
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testator out of his personal estate, it is replied that, in 
the absence of proof and allowance by and before the 
county court, there is no competent evidence that the 
mortgage claim was a debt of the testator or is a valid 
charge against his estate. In support of this contention 
counsel cites Huebner v. Sesseman, 38 Neb. 78, construing 
and upholding the statute which makes the proof and 
allowance of claims in the manner mentioned the sole 
justification of an executor or administrator for their pay- 
ment, and a large number of decisions from other states 
to a like effect. The correctness and authority of these 
decisions is not disputed by the plaintiff in error, nor 
doubted by ourselves, but it is found upon examination 
that they all have reference to alleged indebtedness of the 
testator not secured by mortgage on his real estate, or to 
deficiencies remaining after the exhaustion of such se- 
curity. In the case before us there are two circumstances 
not present, or at least not adverted to, in the cases cited: 
First, an expressed intention of the testator that the in- 
debtedness should be paid out of his personal estate; and, 
Second, the fact that the incumbered property was worth 
considerably more than the amount of the mortgage lien. 
The proof and allowance of the debt would have been the 
occasion of some expense and annoyance to the mortgagee, 
which it could safely avoid by reliance upon its security, 
and which there were no means of coercing it to incur. 
The contention of the defendant in error amounts, there- 
fore, to saying that it lay within the power of the mort- 
gagee, by mere inaction, to defeat the expressed intent of 
the testator. This is a conclusion to which we suspect that 
the court would, in the absence of authority, arrive with 
great reluctance, if at all. But it is in conflict with two 
well recognized principles whose united weight is sufficient 
for its overthrow. The first, in support of which it is not 
necessary to cite authority, is that it is the chief duty of 
courts and executors to carry into effect the intent of a 
testator, and the second is that it is the presumed intent 
of a testator, whether expressed in his will or not, that a 
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devisee of lands shall take them free from incumbrance 
and that even undevised lands shall be freed from incum- 
brances out of the personal estate, if there shall be suf- 
ficient of the latter for that purpose. Authorities go even 
further, and hold that, if an administrator of an intes- 
tate estate negligently permits real estate to be sacrificed 
for the satisfaction of liens which there is sufficient per- 
sonal estate to discharge, he may be liable to the heir for 
waste. Thus says Dame, Probate and Administration, 
page 302: 

“It is an old established rule of law that an adminis- 
trator has the right to satisfy a mortgage debt from the 
personal assets of the estate, thus relieving the realty from 
the incumbrance; and it has been held that the heir may 
compel the application of the personalty to the discharge 
of a mortgage, unless he disposes of his entire interest in 
the estate or in the realty. There is little to be gained 
from such a course. The heir might just as well receive 
his share in cash, and apply it to the satisfaction of the 
mortgage, as to compel the personal representative to pay 
it. In regard to testate estates, the rule is necessarily dif- 
ferent, the will often containing provisions setting apart 
certain property for the payment of debts, or a clearly 
expressed intention that the devisee should take subject 
to the incumbrance. If it clearly appears from the terms 
of the will that it was the intention of the testator that 
the devisee should take subject to the incumbrance, the per- 
sonal estate cannot be used for that purpose; otherwise 
the same rule applies as in the case of intestate estates; 
and the same would be true of the payment of vendors’ 
liens upon the realty. Taxcs upon the realty accruing 
previous to the death of the decedent should be paid from 
the personalty. Those accruing after his death are a- 
charge upon the land, and the heir or devisee takes subject 
to them, and the statute does not-require them to be paid 
by the personal representative.” 

2 Woerner, American Law of Administration (2d ed.), 
sec. 518, says: 
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“Disbursements in Respect of the Real Estate. The 
executor or administrator is bound, whenever he is law- 
fully in charge of real estate of the decedent, to exercise 
the same diligence and prudence in its preservation and 
protection as if it were personal property in his hands. 
Hence they should be allowed credit for all disbursements, 
made prudently and in good faith, for necessary repairs, 
insurance against loss by fire, municipal assessments, and 
in discharging mortgages or other incumbrances upon the 
same, or interest thereon, or in redeeming lands sold for 
the nonpayment of taxes, not including, of course, such 
penalties and expenses as are occasioned by the negligence 
of the administrator. So also with respect to taxes; the 
executor or administrator should pay them and receive 
credit therefor whenever accruing while the real estate 
itself is lawfully in charge or under his control; and even 
when not, it seems to be generally held that he should pay 
such taxes as were assessed against the deceased and due 
in his lifetime, constituting a lien at the time of his death, 
and a liability of the estate, and this although such claim 
be not probated against the estate.” 

These opinions of text writers appear to be fully sus- 
tained by judicial decisions. Brown v. Baron, 162 Mass. 
56, 37 N. E. 772; Richardson v. Hall, 124 Mass. 228; Hoff’s 
Appeal, 24 Pa. St. 200; Burnett v. Lyford, 93 Cal. 114, 28 
Pac. 857; Sutherland v. Harrison, 86 Il. 368. This last 
is a very instructive case, a very considerable number of 
authorities being collected and quoted in the opinion. The 
rule of law is very old and well established and seems to 
be subject to a single exception in the American courts, 
namely, the case of the purchase of an estate incumbered 
for debt for which the deceased did not become personally 
liable. How universal in its application, or how well 
grounded in principle, this exception may be, it is not to 
the present purpose to inquire. The incumbrance that was 
discharged by the executor in this case covered property 
devised to the children, as well as that devised to the 
widow, and its payment was beneficial rather than in- 
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jurious to both. In no view can the payment be regarded 
as a tortious misapplication of funds by the executor, who 
derived no personal benefit from it. At the worst it would 
have been no more than an unauthorized conversion of 
personal into real property, and the devises and bequests 
to the children being residuary in their character, they 
have suffered no injury by reason of it. For there can 
hardly be a doubt that, as between them and the widow, 
the latter would have been entitled to have the estate de- 
vised to her exonerated from the burden. The payment 
neither devastated the estate, nor diminished the residuum. 

We suppose the real motive of the appeal to the district 
court and the proceedings in this court to be a desire to 
shift the obligation to the partnership estate of Patrick 
Brothers. But we think this is not the proper course for 
the pursuit of that object. The will provides for the per- 
petuation of-the partnership for a term of 5 years after 
the death of the testator, which term expired in February 
of the present year. There was a special administrator 
appointed to represent the interests of the testator in the 
partnership, and the business was continued after his 
death in much the same manner as had been done before. 
Upon the final dissolution of the firm and the winding up 
of its affairs, an accounting may be had, and the rights and 
obligations of the parties in interest ascertained and ad- 
justed in like manner as in other such cases. 

lor the foregoing reasons, it is recommended that the 
judgment of the district court be reversed and the cause 
remanded for further proceedings. 


LETTON and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be reversed and the cause remanded for further pro- 
ceedings. 

REVERSED. 
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FP. V. ELALVERSTADT ET AL., APPELLANTS, V. FRED BERGER, 
APPELLEE. 


Frtep Ocroser 5, 1904. No. 13,618. 


Liquor License: ApreaL, A final order by a district court rendered 
upon appeal from an order of a village board, granting or refus- 
ing a license to sell intoxicating liquors, is not reviewable upon 
appeal by this court. 


APPEAL from the district court for Dawson county: 
CHARLES L. GUTTERSON, JUDGE. Dismissed. 


H. D. Rhea, for appellants. 
Warrington & Stewart, contra. 


AMES, C. 


A village board overruled a remonstrance to a petition 
for a license to sell intoxicating liquors and granted the 
license. The remonstrators appealed to the district court, 
by whom the action of the board was approved and 
affirmed, and from this order an appeal was taken to this 
court, where it is objected that the proceeding is not re- 
viewable by appeal. The question has never been decided 
here, but it was mentioned. and a doubt expressed about it 
in Livingston v. Corey, 33 Neb. 366. There is no especial 
provision by statute for the review of such orders in this 
court, but by section 582 of the code it is enacted: “A 
judgment rendered or final order made by the district 
court, may be reversed, vacated or modified by the supreme 
court, for errors appearing on the record.” It is quite 
clear that such a proceeding is not a “civil case” within 
the meaning of section 24, article I of the constitution, 
and if the question were deemed an open one, the writer 
would not hesitate to hold that a final order in such a 
proceeding is not reviewable in this court at all. The 
granting or refusal of a license to sell liquors is the exer- 
cise of a purely police regulation, involving no personal 
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or property right, and largely discretionary with the licens- 
ing authority ; and the district judge, in deciding an appeal 
in such cases, performs an administrative rather than a 
judicial function. If the license is refused the applicant, 
in contemplation of law, loses nothing, and if it is granted 
he acquires a brief privilege, which will expire before the 
proceeding can be presented to this court for review, so 
that in any event this court can have before it nothing 
but a mooted question of no personal or pecuniary im- 
portance to the parties. But, however this may be, analogy 
with the decision of this court in Nebraska Wesleyan Uni- 
versity v. Craig’s Estate, 54 Neb. 173, is conclusive to the 
effect that the order complained of is not reviewable here 
by appeal, and it is therefore recommended that the appeal 
in this case be dismissed. 


LETrON and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the appeal in this case be | 


DISMISSED. 


CHARLES C. PINE v. NETTIE S. PINE. 
Finep Octoser 5, 1904. No. 13,676. 


Divorce: JurisDicrion. When the plaintiff in a divorce suit has resided 
in this state the full statutory period and the defendant has ap- 
peared in the cause, the court has jurisdiction over the parties, 
and the right to dispose of all the issues between them upon 
their merits and according to equity, even if, in order to do so, 
it is necessary to grant a divorce to a nonresident defendant 
upon a cross-petition. 


Error to the district court for Dodge county. CoNnrap 
HOLLENBECK, JUDGE. Reversed with directions. 


George L. Loomis, for plaintiff in error. 


PF. W. Vaughan, contra. 
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Ags, C. 


This is an action for a divorce begun by the wife in the 
district court for Dodge county. It is not disputed that 
she had been a bona fide resident of the state for the period 
required by statute, or that the court had jurisdiction of 
her petition. Due service by publication was had upon the 
husband, who was a nonresident of the state. He entered 
a personal appearance and filed an answer and cross- 
petition denying the material allegations of the petition, 
except the marriage, and praying a divorce in his own 
behalf because of offenses alleged to have been committed 
by the plaintiff. The court found the petition of the plain- 
tiff to be false, and dismissed her action, and found the 
accusations of the defendant to be true, but dismissed this 
cross-petition also upon the sole ground that, because of 
his nonresidence, the court was without jurisdiction of it. 
The defendant prosecutes error. 

The contention of the defendant in error is that the 
husband, in this instance, is within the literal prohibition 
of section 8, chapter 25 of the Compiled Statutes, 1903 
(Annotated Statutes, 5880), which reads: “No divorce 
shall be granted unless the complainant shall have resided 
in this state for six months immediately preceding the time 
of filing the complaint, or unless the marriage was 
solemnized in this state, and the applicant shall have 
resided therein from the time of the marriage to the time 
of filing the complaint.” The question thus raised has 
never been explicitly decided in this state, but it has been 
held that a divorce may be granted to a defendant upon 
cross-petition, and such seems to have been hitherto the 
general understanding of the courts and practitioners in 
this state. Berdolt v. Berdolt, 56 Neb. 792. And in Atkins 
v. Atkins, 13 Neb. 271, a decree of divorce in favor of a 
nonresident cross-petitioner was affirmed, although the pre- 
cise point now suggested does not appear to have been pre- 
sented by counsel and is not mentioned in the opinion. 

Section 11 of chapter 25, Compiled Statutes, 1903 (An 
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notated Statutes, 5334), enacts that “suits to annul or 
affirm a marriage, or for a divorce, shall be conducted in 
the same manner as other suits in courts of equity”; and 
in Michigan, whence the chapter seems to have been de- 
rived, it was held in Clutton v. Clutton, 108 Mich. 267, 31 
L. R. A. 160, that a nonresident cross-petitioner nray, in 
a proper case, be granted the relief prayed. There is in 
force a similar statute in Illinois, and the Michigan court 
quotes with approval the following language from a de- 
cision, Sterl v. Sterl, 2 Tl. App. 228, which we also adopt: 
“It is insisted by the appellee, that under the provisions 
of the above section of the statute the appellant had no 
right to file her cross-bill, praying amongst other things, 
for a divorce, for the reason that she was not a resident 
of this state, and that fact appearing on the face of her 
cross-bill, he could avail himself of such fact of non- 
residence by way of demurrer. * * * It is a familiar 
principle of law that a court of equity having acquired 
jurisdiction of the parties and of the subject matter of 
the suit will retain and exercise such jurisdiction, until 
the equities of all the parties are meted out to them. In 
this case the jurisdiction of the court is invoked by the 
appellee, he having, as he had a legal right to do, filed 
his bill against appellant praying relief and summoning 
the appellant into the court. When she is thus brought 
in, and having responded to the claims of the appellee by 
answering his bill of complaint, being, as it were, then 
forced into the court, submits herself to its jurisdiction, 
and asks the court to grant to her certain equitable rights, 
to which she claims to be entitled, then it is that the ap- 
pellee challenges the jurisdiction of the court to grant 
to her any equitable rights, but continues to clamor for 
his. This position is unconscionable and indefensible upon 
the principles of equity. But we are told, and it is urged 
by the appellee, that by reason of the arbitrary provisions 
of the statute, there is no escape from this dilemma, and 
that, as a consequence, the appellant is in the court for 
the purpose of receiving its mandate, and yielding 
33 
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obedience to its orders, but without any equitable rights 
which the appellee is bound to respect, for the reason, as he 
claims, that she resided in New York, and not in Illinois, 
and notwithstanding she is dragged into the court, at 
the suit of the appellec, and, as may be presumed, against 
her will. We think that by the plainest principles of 
equity the appellee is, under such circumstances, pre- 
cluded from questioning the jurisdiction of a court which 
he has himself invoked; and that the court having acquired 
jurisdiction of the subject matter, and the parties to the 
suit at the instance and by the prayer of the appellee, 
he cannot be heard to question the jurisdiction of the 
court to hear, consider and determine all the equities of the 
parties to the end that complete justice may be done to all 
in the same case,” 

We also adopt the opinion of the supreme court of 
Michigan that it follows that it is a reasonable construc- 
tion of our statute that, where the plaintiff in a divorce 
suit has resided in this state the full statutory period, 
and the defendant has appeared in the cause, the court 
has jurisdiction over the parties, and the right to dis- 
pose of all the issues between them upon their merits and 
according to equity, even if in order to do so it is neces- 
sary to grant a divorce to a nonresident defendant upon 
a cross-petition. 

It is therefore recommended that the judgment of the 
district court be reversed and the cause remanded, with 
instructions to enter a decree upon the cross-petition as 
therein prayed. 


LETTon and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be reversed and the cause remanded, with instruc- 
tions to enter a decree upon the cross-petition as therein 
prayed. 

JUDGMENT ACCORDINGLY. 
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CHARLES FI’, Horner v. GEorcr B. HUGHBANKS, 
Frrep Octoser 5, 1904. No. 13,603. 


Evidence examined, and held sufficient to sustain the judgment of the 
trial court. 


Error to the district court for Dawson county : CHARLES 
L. GUTTERSON, JUDGE. Affirmed. 


Warrington & Stewart, for plaintiff in error. 


J. H. Linderman and Geo. C. Gillan, contra. 


OLDHAM, C. 


This was a suit by plaintiff in the court below to recover 
the purchase price of corn alleged to have been sold and 
delivered to the defendant for the agreed price of 23 cents 
a bushel. The issues were tried to a jury in the court 
below, and a verdict returned for plaintiff as prayed in 
his petition, and defendant brings error to this court. The 
only alleged errors called to our attention in defendant’s 
brief are that the evidence is not sufficient to sustain the 
verdict, and that the instructions of the trial court were 
uot warranted by the testimony. As there is no complaint 
about any of the instructions misstating the law, we shall 
treat the two assignments of error together, and proceed 
to an examination of the testimony contained in the bill 
of exceptions. 

It appears without dispute that plaintiff in the court 
below was a tenant on a farm situated in Dawson county, 
which defendant purchased in the spring of 1903, and 
before the expiration of plaintiff’s lease; the defendant 
purchased the unexpired lease of the farm from plaintiff, 
and arranged to take possession from the ist to the 10th 
of April, of that year; that this arrangement and agree- 
ment was entered into in the month of March, and that 
there was considerable standing corn on the farm at this 
time, which the plaintiff was proceeding to gather before 


468 NEBRASKA REPORTS. [Vou. 72 


Horner v. Hughbanks. 


delivering possession of the place; that certain corn was 
standing on a wheat field of about 50 acres; that defendant 
suggested to plaintiff that it would injure the wheat to 
gather the corn at this time as the ground was muddy, 
and suggested to him that he and his tenants could possibly 
use 400 to 500 bushels of the corn standing in the wheat ° 
- field; and it was agreed between the parties that either 
defendant or his tenant would go on the land and husk 
the corn from two rows, and measure that amount, and 
estimate the remainder of the corn by multiplying the 
number of rows by the average yield of the two rows 
measured; and for this corn defendant was to pay 23 cents 
a bushel. About the price and the manner of estimating 
the quantity of growing corn there is no dispute between 
the parties; nor is there any dispute that defendant sent 
his tenants to measure the corn growing in the manner 
agrecd upon; and there was by this agreed estimate 572 
bushels of corn on the wheat field. It is also in evidence 
that defendant took possession of the premises on the 9th 
of April, and that all this corn was left on the wheat field 
by the plaintiff. It is also undisputed that defendant 
gathered all this corn after taking possession of the 
premises; but defendant contends that while he said he 
could use 400 or 500 bushels of corn, yet that he only agreed 
to take 100 bushels at the price and under the estimate 
agreed upon, and that when he gathered the corn he 
separated the amount taken from the wheat field into two 
bins, reserving all in excess of 100 bushels for the plaintiff, 
and that he had tendered plaintiff $23 for 100 bushels of 
corn which he had kept for himself. On the contrary, the 
plaintiff and his brother testify that the defendant agreed 
to take all the corn in the wheat field on the agreed terms 
before set out. In this condition of. the record we think 
there was much competent testimony to sustain the verdict 
of the jury, and we therefore recommend that the judg- 
ment of the trial court be affirmed. 


AMES and LETTON, CC., concur. 
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By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


NationaL BANK OF COMMERCE, APPELLEE, V. Epita R. 
CHAMBERLAIN, APPELLANT. 


Fimep Ocroper 5, 1904. No, 13,608. 


1, Review. Issues in the district court examined, and held review- 
able, on appeal, by this court. 


2. Homestead rights cannot be divested by the act of the husband 
alone, but subsist in the wife after she has been abandoned by 
her husband. 


3. Homestead: ARANDONMENT. Both an intention to abandon and an 
actual abandonment must concur in order to show an abandon- 
ment of the homestead. 


ALIENATION. A homestead is not a subject of fraudulent 
alienation. 


APPEAL from the district court for Johnson county: 
JOHN 8S. STULL, JUDGE. Jteversed with directions. 


Halleck F. Rose, W. B. Comstock, and Hd M. Tracy, 
for appellant. 


S. P. Davidson, contra. 
OLDHAM, C. 


On the 2d day of September, 1902, the National Bank 
of Commerce of Kansas City, Missouri, brought a suit 
at law against Charles M. Chamberlain on 5 promissory 
notes in the district court for Johnson county, Nebraska. 
On the 3d day of September it caused an attachment to 
issue in aid of its suit at law, and at the same time levied 
on a large amount of property alleged to have been owned 
by Charles M. Chamberlain, who had previously absconded 
and fled from the county ar.’ state. Among other prop- 
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erty, the attachment was levied upon an irregularly de- 
scribed piece of land containing about 60 acres, on which 
Edith R. Chamberlain, the wife, and three minor children 
of Charles M. Chamberlain were residing, and on which 
they had continuously resided for a long time before the 
levy of the attachment. William W. Wheatley, as treasurer 
of Johnson county, also had an attachment levied on all 
this property in aid of a judgment which he had procured 
against Charles M. Chamberlain and others, as sureties, 
on the depository bond of the Chamberlain Banking House. 
The two causes of action were consolidated by agreement 
and tried together. The treasurer of the county was de- 
feated on the merits of his attachment, and is only here 
asking for relief from a portion of the costs taxed against 
him. The issues on costs between the county treasurer 
and other parties to the suit will be subsequently deter- 
mined on a motion to retax costs and need not be further 
considered. After the levy of the attachment on the prop- 
erty claimed as a homestead, Edith R. Chamberlain pre- 
sented an application to intervene, in which she repre- 
sented to the court that the attachments were wrongfully 
levied upon her homestead; that she is the wife of Charles 
M. Chamberlain, and that she, with her three minor 
children, reside upon and occupy the premises as a home- 
stead; that the husband is absent from the county and 
that she has a right to appear for herself and minor 
children; that the sheriff of Johnson county has levied 
upon and holds the homestead (describing it), and 
threatens to sell said homestead under the levy so made; 
that on the date of making the levy she informed the 
sheriff that said premises constituted her homestead, and 
that she subsequently served written notice on the sheriff 
that she claimed said property as her homestead; that the 
action is not based upon any debt secured by mechanics’ 
liens, laborers’ liens, or vendors’ liens, nor upon any debt 
secured by a mortgage on the said land; that the premises 
are incumbered by a mortgage of $1,000 and by the taxes 
for the year 1902, and that their total value, exclusive of 
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-‘incumbrances, does not exceed $2,000; that she and her 
husband are residents and citizens of the state of Nebraska 
and Johnson county; that the levy of the attachment puts 
her title to her homestead in question and casts a cloud 
thereon. The cross-petition concludes with the following 
prayer: 

‘Wherefore, intervener prays that the said levy be de- 
clared not a lien upon the said premises; that the cloud 
thereby cast be removed from the said premises; that the 
plaintiff be perpetually enjoined from asserting or claim- 
ing any lien upon the said premises by virtue. of judgment, 
or the said order of attachment, or the levy thereunder; 
that William H. Cummings, sheriff of Johnson county, 
Nebraska, be perpetually enjoined from selling the said 
premises by reason of the said order of attachment or the 
levy thereunder; that title to said premises may be quieted 
in and declared intervener’s homestead, and for such other 
and further relief as may be just and equitable.” 

The bank filed an answer to this cross-petition, in which 
it alleged, in substance, that the amount of the property. 
claimed as a homestead was more than the head of a family 
is entitled to under the law, and it is worth more than 
$3,000; that the indebtedness upon which the judgment 
sued on was obtained was incurred by fraud practiced 
upon the plaintiff by defendant, Charles M. Chamberlain, 
and that the defendant has absconded and is a fugitive 
from justice at this time, and neither he nor this intervener 
is entitled to any homestead exemption for that reason. 
On the issues thus joined there was a trial on the inter- 
vener’s petition to the court, who found the issues all in 
favor of the plaintiff bank, and directed a sale of the prop- 
erty in controversy under the levy. From this order and 

_ judgment, Edith R. Chamberlain prosecuted her appeal 
to this court. 

The first question urged on behalf of the plaintiff bank 
is that the intervening petition of Edith R. Chamberlain 
was treated by the court below merely as a motion to 
dissolve the attachment, and that, as the attachment pro- 
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ceeding was a purely legal action, the judgment of the 
court in overruling a motion to dissolve the attachment 
can only be reviewed upon error and not by appeal. An 
inspection, however, of the intervening petition shows 
clearly that the intervener asked only for such relief as a 
court of equity alone could grant. While the court might 
have refused to permit the intervention and required the 
intervener to have brought an independent action for the 
relief sought, yet he did otherwise, without any objection 
from the plaintiff bank, and when the petition was filed, 
the bank answered without objecting to the manner in 
which it was brought into court, so that the court ob- 
tained full jurisdiction both of the persons of the litigants 
and the subject matter of the controversy; and it makes 
no difference what he may have styled the proceedings in 
his journal entry, it was and is a suit in equity to remove 
the cloud from the homestead of the intervener, and as 
such the final order of the district court, denying the 
relief prayed for, is reviewable by this court on appeal. 

The court found, without a scintilla of proof or any alle- 
gation in the answer of the bank to support the finding, 
that the mortgage on the homestead was fraudulently 
executed, without consideration, and for the purpose of 
defeating the creditors of Charles M. Chamberlain. This 
finding, after an examination of the record, we are com- 
pelled to set aside as unsupported either by the pleadings 
or proof, and as a matter not properly in issue. 

The court also found, without testimony other than the 
admission of the intervener, that after her husband ab- 
sconded she had tried to effect a sale of her homestead 
for $2,000, and that she had abandoned the homestead. In 
view of the fact that she and her minor children were at 
that time, and still are, residing on the homestead, this 
finding flies in the face of both the homestead law of our 
state and the testimony contained in the bill of exceptions, 
and must also be set aside as wholly unsupported by the 
evidence. 

On the question of the value of the property claimed as 
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a homestead, there was some difference in the opinion of 
the witnesses. Some placed the value at $3,000, others at 
at $3,500, and still others as high as $4,000. But as the 
question of a surplus can be determined on the proceedings 
authorized by statute after the judgment we shall presently 
direct, it is not necessary now to determine what the actual 
value of the lands claimed is. 

There are certain questions connected with homestead 
rights that have been so often determined by this court 
that they should now be the common knowledge of every 
member of the bar in this state. One of these is that home 
stead rights cannot be divested by the act of the husband 
alone, but subsist in the wife after she has been abandoned 
by her husband. The principle has been so often an- 
nounced from this court that citations in its support are 
unnecessary. Another principle is that both an intention 
to abandon and an actual abandonment must concur in 
order to show the abandonment of the homestead, and still 
another is that the homestead is not a subject of fraudulent 
alienation. Applying these three principles to the testi- 
mony in the record, we conclude that the fact that Charles 
M. Chamberlain had absconded and departed from the 
state did not, and could not, divest his wife and minor 
children of the homestead which they then occupied ; that, 
in order to show an abandonment of the homestead, it was 
necessary not only to prove that the intervener intended 
to, but actually had, abandoned it; and further, that even 
if intervener had sold her homestead, she had a right to 
do this under the law, and her act in doing so would not 
have been in fraud of any of the rights of creditors, either 
of her husband or herself. 

Lastly, even if there be a surplus in this homestead, such 
fact would not authorize its levy and sale on execution or 
attachment after notice of the homestead character of the 
premises had been duly served upon the sheriff. But the 
proceeding to finally reach the surplus must be had in 
the manner directed in sections 5-13, chapter 36, Compiled 
Statutes, 1903 (Annotated Statutes, 6204-6212). 
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There is some complaint in the brief of plaintiff bank 
as to the sufficiency of the bill of exceptions, but these 
matters have already been settled by the court proper 
and need not be further considered. 

We therefore recommend that the judgment of the dis- 
trict court be reversed and the cause remanded, with 
directions to the court below to enter a judgment as 
prayed for in plaintiff’s petition for a homestead of the 
value of $2,000 above liens and incumbrances in the lands 
described in her petition. 


AMES and LETTON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded, with directions to the court below 
to enter a judgment in favor of the intervener for a home 
stead of the value of $2,000 above liens and incumbrances 
in the lands described in her petition, and for such other 
proceedings as may be required, in conformity to this 
opinion. 

JUDGMENT ACCORDINGLY. 


IDA FAULKNER, APPELLEE, V. BENJAMIN E, POWELL ET AL., 
APPELLANTS. 


Firrep Ocroser 5, 1904. No. 13,622. 


Evidence examined, and held sufficient to sustain the judgment of the 
trial court. 


APPEAL from the district court for Dawson county: 
CHARLES L. GUTTERSON, JUDGE. Affirmed. 


H. D. Rhea, for appellants. 


Warrington & Stewart, contra. 
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OLDHAM, C. 


This was an action instituted in the district court for 
Dawson county by the appellee, as plaintiff, against ap- 
pellant, as defendant, for the purpose of having a certain 
deed to real estate situated in said county, given by the 
appellee and her husband to the appellant, declared to 
be a mortgage and praying that the same be canceled for 
the reason that it had been fully paid and satisfied. There 
was judgment for the plaintiff below as prayed in her 
petition, and defendant brings the cause to this court 
on appeal. ; 

To arrive at a conclusion, independent of the judgment 
of the trial court, -we have carefully examined the testi- 
mony contained in the record, which is not at all lengthy, 
but four witnesses having been produced at the trial in the 
court below. About certain facts connected with the contro- 
versy there is no dispute. These are that the plaintiff 
and her husband have resided for a number of years on 
the land in controversy, and that, prior to the execution 
of the deed to defendant, the land was owned by plaintiff. 
It is also without dispute that plaintiff and her husband 
had executed a mortgage on the premises for the purpose 
of securing an indebtedness of plaintiff’s husband to the 
McCormick Harvesting Machine Company for the sum of 
about $450, and before the making of the deed in contro- 
versy it is also undisputed that the agent of the harvester 
company called upon plaintiff’s husband for a settlement of 
this debt, and that plaintiff’s husband first offered to make 
him a deed for the premises without foreclosure in satis- 
faction of the debt; that during these negotiations plain- 
tiff and her husband were represented by one Hammond, 
who is since deceased, and was at the time a member of 
the bar and a real estate agent; that Hammond suggested 
that the property could be sold for $100, and that the 
agent of the harvester company offered to take $100, and 
satisfy the mortgage in full. Plaintiff herself was not 
present at this conversation. Here the testimony varies. 
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Both plaintiff and her husband positively testify that 
Hammond agreed to advance $100 in payment of the claim ~ 
if they would execute a deed as security for that amount 
It is not disputed that at this time Hammond had a 
number of notes and other securities of plaintiff’s husband 
in his hands for collection, and that he acted for plaintitt’s 
husband in the matter. Defendant Powell at this time 
was in the employ of Hammond, and he claims that he 
purchased the land absolutely for $100, and that there 
was no other agreement. He says, however, that he was 
not present at the time the deed was executed by the 
plaintiff, and that he had no conversation with her about 
the matter. On the contrary, she and her husband testified 
that the defendant was present and went with Hammond 
down to plaintiff’s honse to procure her acknowledgment 
of the decd, and Hammond explained to her that he took 
the deed in the name of the defendant because he, ITam- 
mond, was a lawyer and notary public and did not want 
the title in his own name. It is further in evidence that 
to procure this money Hammond and the defendant 
executed a note to one of the banks at Lexington, and 
forwarded the money so obtained to the machine company. 
Hammond died before the note matured, and defendant 
took it up at the bank. Afterwards, defendant collected 
a claim of over $500 due plaintiffs husband from an in- 
surance company, and retained an amount equal to what 
he had advanced, with interest, from this fund. Plain- 
tiff’s husband testified positively that he talked with de- 
fendant about the matter, and defendant told him the 
exact amount due for the money advanced to the company, 
the taxes paid, and deeds recorded in the transaction, and 
that he withheld this amount from the funds in his hands 
by agreement, and that defendant then agreed to reconvey 
the property to plaintiff. Defendant denies this agree- 
ment, but admits that he retained about the amount of 
money testified to by plaintiff’s husband, but claims that 
he applied this to a claim that a coal company had against 
plaintiff’s husband. It is in evidence that plaintiff has 
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lived on the land ever since the execution of the deed, 
and that she has never in any manner recognized de- 
fendant’s claim of ownership of the premises. There is not 
a syllable of testimony that plaintiff ever agreed to execute 
the deed to the premises for any other purpose than that 
of securing the $100 advanced by Hammond for the satis- 
faction of the McCormick mortgage. In view of this 
record, we reach the same conclusion as the learned trial 
judge, and recommend that the judgment below be 
affirmed. 


AMES and LETTON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


MARY JOHNSON VY. CHARLES OWEN BET AL. 
Fizep Octoser 5, 1904. No. 13,627. 


1. Contract: Pustic Poricy. Where a plaintiff claims that a certificate 
of deposit in the sum of $300 was indorsed and delivered for 
him to a county attorney under an agreement that, in considera- 
tion thereof, he would dismiss a criminal prosecution against 
plaintiff and release him from jail, a court will not aid him to 
regain possession of the property. Such a contract or agreement 
is illegal, against good morals and public policy, and the court 
will leave the parties in the same position in which it finds them. 


2. Duress: EvipeNceE. Under the evidence in this case, held, that no 
fraud or duress has been shown. 


Ernor to the district court for Saunders county: BEN- 
JAMIN F. Goop, JuDGE. Reversed. 


Simpson & Good, for plaintiff in error. 


O. O. Tarpenning and B. EL. Hendricks, contra. 
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LETTON, c. 


This action was begun in the district court for Saunders 
county by Charles Owen, plaintiff, against John L. Sun- 
dean, Charles H. Slama and Mary Johnson, defendants, 
to recover the possession of a certain certificate of deposit 
in the bank of Memphis, Nebraska, dated February 9, 
1903, which certified that “Frank M. Owen has deposited 
with the bank of Memphis $800 payable to the order of 
J. L. Sundean, county attorney, in current funds on the 
return of this certificate properly indorsed.” An order of 
delivery was issued, and the certificate was taken by the 
officer and delivered to the plaintiff. The defendant Mary 
Johnson appeared by a guardian ad litem, E. E. Placek, 
and filed her separate answer, denying generally the allega- 
tions of the petition; and the defendants Sundean and 
Slama each filed separate answers disclaiming any interest 
in the property, and setting up specifically the facts under 
which each alleges the property came into his possession. 
At the close of the testimony for the plaintiff, the de 
fendants moved for an instruction in their favor, which 
was overruled by the court and exception duly taken; 
whereupon they offered no evidence, and upon the motion 
of the plaintiff a peremptory instruction was given by the 
court instructing the jury to find for the plaintiff. 
Separate motions for new trial were filed, and, the de- 
fendants Sundean and Slama not prosecuting error, the 
defendant Mary Johnson joined them with the plaintiff as 
defendants in error and has brought the cause to this court 
for review. 

The facts appear to be as follows: In the latter part 
of 1902, the plaintiff Charles Owen became acquainted 
with the defendant Mary Johnson and with her mother 
and stepfather, Mr. and Mrs. Frank Abbott. Within two 
months after he first became acquainted with Mary John- 
son, a complaint was filed against him before a justice of 
the peace at Ashland, charging him with statutory rape 
upon the plaintiff in error, Mary Johnson. About the 
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time this was done, Owen absconded and went to Mont- 
gomery county, Missouri, reaching there about the 23d 
or 24th of December, 1902. Five or six days after his 
arrival he was arrested by the city marshal and placed 
in the county jail where he was detained about five days, 
and at the expiration of this time was released, no charge 
having been filed against him. While he was in Missouri, 
John L. Sundean, the county attorney of Saunders county, 
together with the sheriff of Saunders county, went on 
Sunday, January 8, to the town of Memphis in Saunders 
county, Nebraska, near which place Owen had lived in 
his father’s family. Levi Owen, the father of Charles 
Owen, was sent for and at the office of one John Morrow 
a conversation was had between the county attorney and 
Levi Owen with reference to the settlement of the charges 
against the son. According to the testimony of Mr. 
Owen, Sr., and the sheriff, the county attorney offered to 
dismiss the criminal proceedings against the young man 
upon the charge of rape, upon the payment to him of the 
sum of $300, and an agreement was arrived at between 
them that if $300 were paid to the county attorney the 
next day the son would not be prosecuted further 
upon the charge of rape. Sheriff Webster, however, testi- 
fies in this connection that no final agreement was made 
with Levi Owen on Sunday; that he said he could not do 
anything until he saw Frank. It further appears that 
Frank Owen, a brother of the plaintiff, was at this time 
in Wahoo consulting an attorney with reference to the 
charge against Charles Owen, and that after he returned 
a conversation was had over the telephone between Sun- 
dean, at Wahoo, and John Morrow and Frank Owen, at 
Memphis. Frank testifies that Sundean talked with Mor- 
row but that he could hear every word; that Sundean 
asked $300 to settle the trouble, and that after some con- 
versation it was agreed that he would be paid $300 upon 
the condition that he would release Charles Owen at once. 
Frank then deposited $300 in the bank of Memphis and 
obtained the certificate of deposit in controversy. He 
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indorsed upon the back of it, “Pay to J. L. Sundean, 
county attorney,” and sent the certificate to Sundean the 
next day. He testifies that Charles Owen, before he went 
away, authorized him to settle any trouble he might have 
over Mary Johnson, and that the money belonged to 
Charley; Levi Owen testifying that he furnished part of 
the money. Some time after Sundean obtained this cer- 
tificate, he indorsed it, “Pay to the order of Charles H. 
Slama, county judge. J. L. Sundean, Co. Atty.” and left 
it with the county judge from whose possession it was taken 
under the writ of replevin. No evidence being offered on 
the part of the defendants, the purpose of the county at- 
torney in this peculiar procceding cannot be definitely 
known, but from numerous suggestions in the questions 
propounded to the witnesses upon cross-examination it 
would seem that the county attorney’s purpose was to settle 
any claim which Mary Johnson might have against Charles 
Owen on account of his being the putative father of a 
child of which she was expected to be delivered. This, 
however, is merely inference and is contradicted by the 
testimony of Levi Owen, Frank Owen and J. R. Webster, 
the sheriff of Saunders county. Upon the testimony of 
the plaintiff’s witnesses, then, we have it stated that the 
purpose of the deposit of the $300 in the bank, and of the 
indorsement and delivery of the certificate of deposit to 
the county attorney, was to procure the dismissal of a 
criminal charge against the plaintiff in this case and his 
release from jail, and further that before the plaintiff 
left for Missouri he had authorized his brother Frank to 
procure a settlement of any proceedings which might be 
brought against him. 

It was attempted to bring the plaintiff within the princi- 
ples of law applicable to cases where a person has been 
compelled to pay money or deliver up valuable property 
by means of duress, but the evidence shows that no money 
was deposited in the bank, nor was the certificate sent 
to the county attorney until after Frank Owen, the man 
who deposited the money and to whom the certificate of 
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deposit was originally delivered, had consulted an attorney 
with reference to his brother’s case; and further, the con- 
versation over the telephone wherein the negotiation was 
had between the county attorney, at Wahoo, and Frank 
Owen, at Memphis, fails to show the existence of 
any fear or compulsion acting upon the mind of Frank 
other than the fear of the consequence of a criminal 
prosecution. We have here, then, a plain case—accepting 
the plaintiff’s version of the transaction as true—of money 
being paid to a public officer for the purpose of inducing 
him to dismiss a criminal charge and procuring the release 
of a prisoner, since the delivery of the certificate, properly 
indorsed, amounted to a transfer to Sundean of the fund 
deposited. Where a party has, in carrying out an illegal 
agreement, placed himself in a certain position, the courts 
will not lend their assistance to him to retrace his steps. 
If he has parted with any property or money in furtherance 
of his unlawful object, the court will leave him where it 
found him, and will not lend him its assistance against 
his fellow wrongdoer. It is unnecessary to cite authorities 
to the proposition that such an agreement as is testified 
to is manifestly against good morals and public policy, and 
that no court will aid a party to it, either to carry out 
its provisions, or to rescind it and recover property parted 
with in the execution of the same. The defendant in error 
argues that he had not committed a crime; that he did not 
authorize any person to pay the county attorney any sum 
of money; and that since the county attorney obtained 
the certificate by duress he can maintain this action; but 
if he did not authorize Frank Owen to deposit this money 
and to deliver the certificate of deposit to the county 
attorney, the transaction was not his act and he could 
not be injured by the unauthorized act of Frank. The 
evidence, however, is uncontradicted that he authorized 
Frank to settle the matter for him, and further, since he 
claims the certificate of deposit as his own, he has adopted 
and ratified his brother’s action in its entirety. He cannot 


blow hot and cold at the same time. We conclude there- 
34 
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fore that the action taken by his brother binds the de- 
fendant in error as fully as though it had been taken by 
himself. 

The agreement between Frank and the county attorney 
was fully executed, so far as the plaintiff was concerned, 
by the delivery of the certificate properly indorsed. The 
contract is not executory, but fully executed on the plain- 
tiff’s part; hence the authorities as to executory contracts 
do not apply. 

Under the facts in this case, the plaintiff is entitled to 
no relief in this action, and the judgment should be re- 
versed and the cause remanded to the district court for 
further proccedings in accordance with this opinion. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed 
and the cause remanded for further proceedings. 


REVERSED. 


CHICAGO, BURLINGTON & QUINCY RAILROAD COMPANY ET 
AL., APPELLEES, V. RICHARDSON COUNTY ET AL., APPEL- 
LANTS. 

Finep Ocroser 5, 1904, -No. 13,045. “ 


1. Case Followed. Chicago, B. € Q. R. Co. v. Richardson County, 61 
Neb. 519, followed. 


2. Act Constitutional. Sections 39 and 40, article I, chapter 77, Com- 
piled Statutes, 1901, are constitutional and valid. 


APPEAL from the district court for Richardson county: 
JOHN §. STULL, JuDGE. Affirmed. 


Smyth & Smith and John Gagnon, for appellants. 


Charles F. Manderson, J. W. Deweese, Francis Martin 
and Frank E. Bishop, contra. 


H. H. Baldrige, C. C. Wright, J. P. Breen and W. H. 
Herdman, amici curie. 
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POUND, C. 


The facts in this case are the same as those involved in 
Chicago, B. & Y. R. Co. v. Richardson County, 61 Neb. 519, 
except that assessments for different years are in question. 
A further point is made on behalf of the county, however, 
not raised in the former case, namely, that sections 39 
and 40, article I, chapter 77, Compiled Statutes, 1901, are 
unconstitutional. This point has been argued with no 
little ability and ingenuity, on the part of appellants, and 
is of such importance as to require our careful considera- 
tion. 

Four objections are made to the plan for assessment 
of railroad properties prescribed by said sections. The 
first is that “sections 39 and 40, in legal effect, exempt 
the franchises of the railroad corporations from taxation 
aud thereby violate section 1, article 9 of the constitution.” 
This contention is disposed of sufficiently, in our opinion, 
by State v. Savage, 65 Neb. 714, in which this court held, 
construing the sections in question, that “the state board 
of equalization, in the assessment of railroad and telegraph 
properties; should include in its assessment the value of 
the franchise with the tangible property assessed.” Ho1- 
coMB, J., delivering the opinion of the court, at page 750, 
says: 

“Tt seems reasonably clear that in assessing railroad and 
telegraph property as contemplated by sections 39 and 40, 
the whole property belonging to any one corporation, and 
subject to assessment in this state, should be valued for 
tax purposes in its entirety, and that in such valuation 
should be included all elements going to make up the entire 
property, whether consisting of franchises or other in- 
tangible property, or physical property, be it real, per- 
sonal dr mixed.” 

Next, it is asserted, to quote from the brief of counsel, 
that “the statute, sections 39 and 40 of the revenue law, 
for the assessment of railroad property provides a different 
mode of assessment for that property from that which 
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is provided for the property of the citizen, and is, there- 
fore, void, as violating the uniformity required by the con- 
stitution.” Section 1, article 9 of the constitution, reads, in 
part: “The legislature shall provide such revenue as may 
be needful, by levying a tax by valuation, so that every 
person and corporation shall pay a tax in proportion to 
the value of his, her or its property and franchises, the 
value to be ascertained in such manner as the legislature 
shall direct.” Construing this section, the court said in 
State v. Savage, supra: 

“The paramount object of the constitution, and the laws 
relative to taxation, as we conceive the rule to be, is to 
raise all needful revenues by valuation of the taxable prop- 
erty so that each owner of property taxed will contribute 
his or its just proportion of the public revenues.” 

If properties are so essentially distinct in their nature 
that to assess each in one particular way would not result 
in requiring the respective owners to pay taxes in propor- 
tion to the value of their respective properties, it is evident 
that an attempt to provide a uniform method of assessment 
would involve contravention of the “paramount object?’ 
of the constitution. Hence, it is the result, not the method 
employed in reaching it, which must be considered. 
Counsel point out that section 52 of said chapter directs 
the assessor, when valuing real property generally, to fix 
“the value of each tract or lot improved, the value of each 
tract or lot not improved, and the total value,” while the 
state board of equalization, in valuing a railroad, is 
directed, as counsel put it, to “lump the whole thing, 
whether it be buildings, lots, tracts of land or personal 
property, and put a price upon the heap.” But the two 
species of property are in no wise comparable. What sort 
of result should we get if a local assessor, assessing 10 
miles of road, was required to value the right of way unim- 
proved, the right of way with ties and rails laid upon it, 
and the total value? What gives the 10 miles of track 
their real value is the franchise of the corporation operat- 
ing them, the connections in and out of the state, and the 
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fact that they are part of a great system of railway, 
operated as a whole. An attempt to assess the track of a 
railway in any one county by the statutory method of 
assessing houses and lots, would produce gross inequality, 
and enable the most valuable features of railroad prop- 
erties to escape taxation. It is said that the scheme of 
dividing the total value by the number of-miles in any 
county is arbitrary. But the real question is whether it 
provides a reasonable mode of ascertaining the value of 
that portion of a railroad lying in a given country, so as 
to insure that the corporation contribute its just propor- 
tion of the public revenues. The track in any one county 
is not an entity. It is merely part of a whole, spreading 
over many counties, or even many states. The value of 
each such part is obviously the proportion which it bears 
to the whole. Viewed by itself, apart from its place in 
the whole, it is merely a ditch and grade, bearing ties and 
old iron. 

The third objection is that the system provided by the 
sections in question “exempts railroad property assessed 
by the state board of equalization from the payment of its 
proportion of the taxes levied for the support of the county, 
school distriet and city, appellants in this action, and 
thereby violates the rule of uniformity prescribed by sec- 
tion 1, article 9 of the constitution.” As the municipality 
in question is not a city of the metropolitan class nor of 
the first class, in which different standards of assessment 
prevail from those employed in the state at large, this 
case does not involve the question expressly left open by 
the opinion of Honcomer, J., in State v. Savuge, supra. 
Here the same assessment serves for county and municipal 
purposes alike as to all property. Of course the presump- 
tion is that both the board of equalization and the local 
assessors act fairly and impartially, and fix a just and 
true valuation. State v. Savage, supra. Tence the ques- 
tion is whether, assuming that they do so, a proper pro- 
portion of the burdens of municipal taxation is thrown 
upon the railroad companies. This question depends upon 
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the view taken as to the nature of railroad property. If 
the railroad is an entity, we have one piece of property, 
spreading over several counties; if that portion within 
each county is a separate entity, then a valuation of such 
separate entity should be made in each county, as in other 
cases. We do not think this matter admits of debate. 
Bridges, depots, water tanks, roundhouses, and other neces- 
sary structures upon the right of way, are as much parts 
of the railroad as a whole as a permanent building upon 
land is annexed to and a part of the land. They have no 
separate existence apart from the road, but go to make 
up the one entity called the railroad. So thoroughly is this 
true, that they will pass by mortgage or conveyance of the 
road without being named expressly. Porter v. Pittsburg 
Bessemer Steel Co., 122 U.S. 267, 30 L. ed. 1210; United 
States Trust Oo. v. Wabash, St. L. & P. R. Co., 82 Fed. 480. 
Tf, as held in the latter case, a hotel on the right of way 
. of a railroad, operated in connection therewith for the ac- 
commodation of its patrons, is a mere appurtenance to 
the road, covered by conveyance of the road, without ex- 
press mention, how much more is this true of bridge.. 
depots and the like? But if these are not separate entities, 
to be dealt with apart from the road as such, it follows that 
the municipality cannot claim to have within its borders 
certain specific railroad property, but only a certain pro- 
portion of the whole road. This is the view taken by the 
statute, and we think it well-founded and reasonable. 
Apart from the road as a whole, the bridge is only so 
much junk; severed from the road, the denot is of little ov 
no value. Each is made specially to be a part of the whole 
line, and to treat it as a separate entity is to take away its 
chief value. If the road as a whole is valued correctly, 
the several portions in each county cannot fail to be justly 
valued when assessed at the proportion they hear to the 
whole. Adams Express Co. v. Ohio State Auditor, 165 U. 
S. 194, 220, and cases cited. 

Finally, it is said that the statute makes a classification 
not authorized by the constitution. In our view the classi- 
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fication is made, not by the statute, but by the nature of 
the subjects dealt with. They are intrinsically and funda- 
mentally distinct, and the legislature, which is given the 
power expressly to fix the mode of assessment as it may — 
direct, has adopted a method which has been in operation 
many years, has been readopted in the new revenue law, 
and is reasonably calculated to meet the problem in hand. 
Any method would doubtless be open to some objection in 
its practical workings. But if the method chosen may be 
carried out so as to produce uniformity of taxation in 
proportion to the value of property, as contemplated by 
the constitution, it is constitutional and valid. 

Two further objections to the statute have been urged by 
‘counsel who appear as friends of the court. The first is 
that it operates unequally and unreasonably with respect 
to railroad companies whose tracts are situated wholly 
within one county, such, for example, as terminal and 
belt line companies. The arguments advanced on this 
ground, however, apply rather to the constitutionality of 
provisions in the several stitutes governing municipalities, 
whereby the valuation of railroad properties for state and 
county purposes is required to be taken as a basis of assess- 
ment in such municipalities made on a different basis, than 
to the constitutionality of the general statutory provisions 
with reference to state and county assessments. So far 
as they apply to the sections here in question, we think 
they are met sufficiently by what has been said already. 
The other objection is that the statute contravenes the 
constitutional guaranties that no person shall be deprived 
of property without due process of law, in that it does 
not provide for notice to the companies assessed of the 
meeting of the state board of equalization, and does not 
provide for notice to other taxpayers of the meeting of 
such board, in order that they may insist upon proper 
equalization of their assessments with those of the 
companies in question. The statute provides a date upon 
which railroad companies within the purview of the act 
shall make returns. It provides a place where the meeting 
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of the state board of equalization shall be held, and pro- 
vides expressly that such meetings shall take place as 
soon as practicable after the returns are filed. These pro- 
visions must be construed, if possible, in such manner as 
to make them constitutional and valid. If the statute had 
said that the meeting should be held immediately upon 
the return required to be made by the railroad companies, 
there could be no question that the time and place were 
stated with sufficient certainty. But it is well settled that 
“immediately” means “as soon as practicable,’ and con- 
versely it is proper to construe “as soon as practicable” to 
mean “immediately.” Huff v. Babbott, 14 Neb. 150; 
Lydick v. Korner, 18 Neb. 10. So long as the time and 
place of the meeting of the state board of equalization are 
thus fixed with such certainty as to enable the companies 
to know by reference to the statute at what time and at 
what place their properties will be assessed and valued, 
we perceive no merit in the objection. The state board of 
equalization is a public board. Its meetings are public, 
and as a matter of fact and practice the corporations have 
always been accorded a hearing before it. Where the 
statute names the time and place for the meeting of the as- 
sessing board, personal notice is not necessary. Kentucky 
Railroad Tax Cases, 115 U. S. 321; State Railroad Tax 
Cases, 92 U. S. 575, 610; Pittsburg, C. C. & St. L. R. Co. 
v. Backus, 154 U. 8. 421. If returns are made as required 
by the statute, all citizens are advised by the terms of the 
statute as,to the time and place of the meeting of the state 
board of equalization. If any company fails to make a 
return, five days are provided for during which the de- 
linquent return may be received. At the expiration of 
such five days, the auditor, a public officer, is required to 
obtain the necessary information, and a meeting of the 
state board of equalization is to be held “as soon as 
practicable,” or in other words, immediately. These pro- 
visions of the statute would seem to afford other tax- 
payers a sufficient opportunity to be heard with reference 
to the assessment of the companies in question for the 
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purpose of insuring uniformity and equality in taxation. 
The practice has always beer in accordance with this inter- 
pretation of the statute, and we think the sections in 
question will reasonably bear such construction. 

We therefore recommend that the decree be affirmed. 


DUFrif and Kirkpatrick, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


CHICAGO, BURLINGTON & QUINCY RAILROAD COMPANY ET 
AL., APPELLEES, V. CASS COUNTY ET AL., APPELLANTS. 


FILeD Ocroser 20, 1904. No. 13,292. 


1. Res Sudicata. “A ‘right, question or fact’ distinctly put in issue 
an@ directly determined by a court of competent jurisdiction as 
a ground of recovery, cannot be disputed in a subsequent suit 
between the same parties or their privies, and this even though 
the second suit is for a different cause of action.” State v. 
Broatch, 68 Neb. 687. 


9. Taxes: CAUSE or Action. A claim for taxes under the assessment 
for one year is not the same cause of action as a claim for taxes 
on the same property under an assessment for a prior year. 


3. : Res JuprcatTa. If the liability of property to taxation de- 
pends upon the existence of a specific fact, and that fact is neces- 
sarily determined in one litigation, it cannot be controverted by 
the same parties in a subsequent litigation. 

4. The west half of the railroad bridge over the Mis- 


souri river owned by the company which operates through pas- 
senger and freight trains continuously through different counties 
of this state to and over said bridge, and thence through adjoin- 
ing states, is “a part of the continuous line of road” within the 
meaning of sections 39 and 40 of the revenue act in force in 
1901 (Compiled Statutes, ch. 77), and is assessable for taxation 
by the state board and not by local assessors, and a prior adjudi- 
cation that such bridge so used is not “a part of the continuous 
line of road” is not an adjudication of fact, and will not operate 
as an estoppel against the parties to such prior litigation, 
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6. Question of Law. The question whether such bridge so owned and 
used is “a part of the continuous line of road,” within the mean- 
ing of said statute, is a question of law, and not a question of 
fact upon which an estoppel can be predicated. 


APPEAL from the district court for Cass county: Pau 
JESSEN, JUDGE. Affirmed. 


Jcsse L. Root, for appellants. 
J. W. Deweese, Byron Clark and F. H. Bishop, contra. 


C.C. Wright and W. H. Herdman, amici curie. 


SEDGWICK, J. 


The principal questions involved in this case are iden- 
tical with those stated and discussed in Chicago, B. & 
Q. R. Co. v. Richardson County, ante, p. 482, which fol- . 
lows and approves Chicago, B. € Q. R. Co. v. Richardson 
County, 61 Neb. 519, and also in State v. Back, ante, 
p. 402. 

There is another question presented in this case which 
has been thoroughly discussed in the briefs and in the oral 
argument upon the rehearing. The bridge in question in 
this case was assessed by the local officers for taxation for 
the years 1881 to 1885, inclusive, and in the year 1886 
the railroad company, having paid those taxes under pro- 
test, brought an action in the district court for Cass county 
to recover the amounts so paid. Afterwards that action 
was brought to this court, and was determined against 
the company. Cass County v. Cluicago, B. & Q. R. Co., 25 
Neb. 348. It is contended that by the judgment in that 
case the questions involved in the case at bar are res judi- 
cata. The local authorities assessed this bridge for taxa- 
tion for the year 1901, and the company brought this 
action to restrain the collection of the taxes. The dis- 
trict court enjoined the collection of the taxes as praved, 
and the case was brought to this court by appeal. The 
subject matter of the former litigation was the taxes 
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assessed against this property for the respective years 
therein named, and the subject matter here is the taxes 
assessed for the year 1901, so that it cannot be said that the 
two cases involved the same subject matter, and, strictly 
speaking, the judgment in the one case could not have 
been res judicata of the subject matter involved in the 
other. State v. Savage, 64 Neb. 684, 703; State v. Broatch, 
68 Neb. 687. 

The real question in dispute between the parties is 
whether in the former action the rights of the parties and 
questions of fact, then in dispute between them, have, by 
that case, been adjudicated so as to estop the parties to that 
litigation from now questioning the facts so determined. 
It was said by this court in State v. Broatch, 68 Neb. 687: 

“A judgment, rendered by a court of competent juris- 
diction, determining the rights of the litigants on a cause 
of action or defense, is an effectual bar against future 
litigation over the same right determined by such judg- 
ment, and is for all time, unless reversed or modified, 
binding on the parties and their privies in estate or in law. 
A ‘right, question or fact’ distinctly put in issue and 
directly determined by a court of competent jurisdiction ° 
as a ground of recovery, cannot be disputed in a subse- 
quent suit between the same parties or their privies, and 
this even though the second suit is for a different cause of 
action.” 

Of course, the propositions of law that were advanced by 
the court as requiring the disposition made of the issues 
in the former case, if afterwards found to be erroneous, 
would not be binding upon the court in subsequent litiga- 
tion between the parties involving a different cause of 
action. State v. Savage, supra; State v. Broatch, supra. 

Many authorities are cited and ably discussed in the 
respective briefs of counsel. Our labors have been much 
lightened by those discussions and by the oral arguments 
at the bar. There is substantially no difference of opinion 
upon the controlling legal principle involved. Specific 
facts that are so involved in a litigation that the result of 
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the litigation depends upon the determination of these 
facts are necessarily settléd by that litigation, and the 
authorities substantially agree that such facts so deter- 
mined cannot afterwards be controverted by the parties 
to the former litigation. To determine, then, the question 
before us, it is necessary to ascertain what facts control- 
ling the. rights of the parties in the former case were ad- 
judicated, and how far those facts so ascertained are in- 
volved in and necessarily control the decision in this case. 
The petition in that action alleged that the plaintiff “owns 
the line of railroad extending from Pacific Junction, in 
Mills county, Towa, westwardly across the Missouri river, 
and through the counties of Cass, Lancaster and other 
counties farther west in the state of Nebraska; and that 
it has owned and operated said line of railroad since the 
1st day of January, 1880; and that said line of road and 
property thus owned by the plaintiff is situated in more 
than one county in the state of Nebraska.” The answer 
alleged “that the said railroad bridge, which spans the 
Missouri river at Plattsmouth, Nebraska, is a separate and > - 
independent structure from the ‘roadbed and right of way’ 
of said railroad company,” and further alleged “that said 
railroad bridge has never been operated and controlled 
by said plaintiff, either in the states of Iowa or Nebraska, 
as a continuous part of its roadbed and main track; on 
the contrary, defendant avers and charges that said bridge 
has been maintained and operated by said corporation 
plaintiffs always since its construction as a separate and 
independent structure from its main line.” 

In the brief for the county in the case at bar it is said: 
“The real controversy between the railway company and 
the county of Cass is the right of the local officers to assess 
and tax the west half of the bridge across the Missouri 
river near Plattsmouth, in said county,” and again, “We 
now ask this court to say whether in the district court 
in said cause the issue of fact as well as of law was not 
raised, litigated and determined.” 

It is insisted that after the former case had been brought 
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to this court, and the judgment of the lower court therein 
reversed and the cause remanded, the case was dismissed 
and no final judgment entered in the lower court, and that 
therefore the issues therein presented were not finally ad- 
judicated. If our attention had been called to a showing 
in this record that the plaintiffs had been allowed by the 
court to dismiss their former proceedings without preju- 
dice to a future action, we would feel it incumbent upon 
us to discuss the effect of such dismissal. As it is, we 
think the question before us is fairly stated by counsel for 
the county in the foregoing quotation from the brief. It 
was said in the opinion of the court in the former case 
that it was alleged in the petition that the taxes “were un- 
lawfully levied and collected, for the reason that the bridge 
was, at all times, a part of the line of railroad of defendant 
in error, and legally taxable only as the other portions of 
the road were taxable; and that the same was for each 
year reported to the state board of equalization as a part 
of the railroad, and taxed accordingly, all of which taxes 
had been paid,” and that the answer consisted mainly of 
specific denials of the allegations of the petition, and 
“alleged that the bridge was not legally taxable by the state 
board of equalization; that it was not a part of the roadbed 
of defendant in error’s road; that it was not operated as 
a part of said road; that it was listed to the precinct 
assessor for taxation by the duly authorized officers of 
the railroad company, and that it was legally subject to 
taxation by the county.” The language might indicate that 
the writer of the opinion considered that the general ques- 
tion whether the bridge was “a part of the line of said 
road” was the ultimate fact to be determined, and was a 
simple question of fact upon which the decision in con- 
troversy depended; but in construing this language of 
the learned author of that opinion, it must be borne in 
mind that he was not discussing a question of res judicata. 
It was not necessary for him to discuss the question 
whether the result of the litigation depended upon the 
determination of disputed questions of fact, or depended 
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upon the application of legal principles to conceded 
facts. 

Although a claim for taxes under the assessment for 
one year is not ad,udicated by a prior adjudication of the 
validity of a tax upon the same property under assess- 
ment for a different year, still, if the liability to taxation 
depends upon a charter right of exemption, the adjudica- 
tion of that charter right in one litigation will estop the 
parties thereto to question that exemption in subsequent 
litigation. This was distinctly held in New Orleans v. 
Citizens Bank, 167 U. 8S. 871, 17 Sup. Ct. Rep. 905. This 
’ is a case much relied upon by the appellant in the case 
at bar. The thing in litigation upon which the right to 
collect the tax in that case depended was the contractual 
exemption of the bank under its charter, and, it having 
been determined in the prior litigation that such con- 
tractual relations existed, it was held that the parties were 
estopped to deny it in subsequent litigation. The ad- 
judication of a contract right is an adjudication of fact, 
and a judgment that necessarily involves the question of 
the existence of a charter or contract right will be binding 
upon the same parties in future litigation involving the 
existence of that right. The existence of such contract 
right was held to be the thing adjudicated in the former 
litigation. The court said: 

“The estoppel resulting from the thing adjudged does 
not depend upon whether there is the same demand in both 
cases, but exists, even although there be different demands, 
when the question upon which the recovery of the second 
demand depends has under identical circumstances and 
conditions been previously concluded by a judgmnent be- 
tween the parties or their privies.” Some of the leading 
cases are then reviewed to illustrate this rule and the 
court said further: “In Tioga R. Co. v. Blossburg & C. 
R. Co., 20 Wall. 187, and Mason Lumber Co. v. Buchtel, 
101 U. S. 638, it was held that when the proper construc- 
tion of a contract was in controversy, the construction 
adjudged by the court would bind the parties in all future 


disputes.” 
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When the court construes a contract and determines the 
fact that the contract exists with the construction given 
it, and the rights of the parties are made to depend upon 
the existence of such contract, the parties are estopped 
in future litigation to deny its existence. 

In Chicago, B. & Q. R. Co. v. Richardson County, 61 Neb. 
519, it is made plain that the court was construing the 
statute and merely applying its provisions to conceded 
facts. The court said: 

“It is conceded by defendants that the bridge over the 
Missouri river at Rulo, on the west half of which the 
taxes in dispute were levied, is owned and used by plain- 
tiff as a part of its continuous line of track,” and after 
quoting at large sections 39 and 40 of the statute, it was 
further said: “It needs no argument to show that the 
railroad bridge at Rulo is neither a machine shop, a general 
office building or a storehouse; and if this bridge, within 
the meaning of the statute, is neither real nor personal 
property outside the right of way of plaintiff, it is not to 
be assessed by the local assessor, but is taxable only by 
the state board of equalization. There is no claim that 
it is exempt from taxation, the only controversy being 
as to the jurisdiction of the taxing powers. If it is inside, 
4. €., a part of, the right of way, as the term is employed 
in the act, then it must be assessed by the state board, 
otherwise not. The meaning of the term ‘right of way,’ 
as employed by the statute, is important, indeed, decisive 
of the question.” ; 

This fact is made the basis of the decision. Manifestly 
all other matters discussed in the opinion are legal ques- 
tions and relate to the construction of sections 39 and 40 
of the revenue Jaw (Compiled Statutes, 1901, ch. 77). 
Clearly this does not make the determination of the ques- 
tion depend upon any disputed fact. It is held that the 
fact which is here recited, “if the bridge is inside the right 
of way as the term is employed in the act,” then it must 
be assessed by the state board. It is in that case, and in 
the two later cases above referred to, determined as matter 
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of law that the proper construction of the sections of 
the statute under consideration is that a bridge which is 
used by a railroad company as a part of its continuous 
line of track is assessable by the state board and not by 
local assessors. The determination of these cases was 
made to depend upon the existence of this fact alone. 
It is manifest that this fact was not contested in the prior 
litigation relied upon as an estoppel in this case. The 
pleadings in that case will not admit of the construction 
that an issue was tendered as to whether the property of 
the railroad conipany was situated in more than one 
county, or as to whether the railroad company owned the 
bridge in question, or as to whether it used the bridge 
as a part of its continuous line of track, or as to whether 
the bridge was inside the right of way within the meaning 
of the statute as it is now construed. The question con- 
tested was whether these facts brought the case within 
the provision of section 39, and it was erroneously deter- 
mined that they did not. The court, in determining 
whether the conceded ultimate facts constituted the bridge 
in question a part of the continuous line of road within 
the meaning of the statute, said that it was shown that 
nuch higher rates were charged for the transportation of 
passengers and freight across the bridge than over any 
portion of defendant’s road, and that while, in fact, so far 
as the running of trains and transportation of passengers 
was concerned, no change or transfer was made, yet addi- 
tional burden was placed upon all for crossing the bridge. 
It was said: “To that extent, at least, the road was not 
operated as a continuous line.” Other facts are mentioned 
in the opinion as tending to show that the road was not 
operated as a continuous line. Upon consideration of all 
these facts, none of which were in dispute, it was con- 
cluded that the road was not operated as a continuous 
line within the meaning of the law. This construction 
of the law has been found to be erroneous, and it is by 
the later decisions declared to be the law of this state 
that the facts which have always been conceded to exist 
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constitute the bridge a part of the continuous line of road 
within the meaning of the statute. The facts, then, to 
which the construction of the statute is applied are not in 
controversy in this case, and have never been controverted, 
but always conceded or assumed in all the similar litiga- 
tion. It follows that neither party is estopped to assert 
these essential facts. The other questions presented by 
the record are sufficiently discussed in the opinions above 
referred to. 
The judgment of the district court is 
AFFIRMED. 


STATp OF NEBRASKA, EX REL. FRANK N. PROUT, ATTORNEY 
GENERAL, V. NORTHWESTERN TRUST COMPANY. 


Fitep Octoser 20, 1904. No. 13,606. 


1. Instalment Investment Company. If the organization of a corpo- 
ration and its plan of doing business involve receiving from each 
of its members a stated sum at stated intervals until a specified 
amount is received from such members, and investing this money 
in property for the benefit of its members, it is an instalment 
investment company within the meaning of chapter 29, laws of 
1903. Compiled Statutes, chapter 16, sections 216-227. 


2. Power of Legislature. It is competent for the legislature to provide 
for publicity of the condition and business methods of such cor- 
porations, and to make reasonable classification of corporations, 
companies and individuals for that purpose. 


3. Constitutional Law. The statute in question is not in violation of 
article III, or of section 1 of article VI, of the constitution, nor 
does it give the state banking board such arbitrary powers as to 
be unconstitutional for that reason. 


ORIGINAL action in the nature of quo warranito to oust 
respondent of its franchise. Heard on demurrer to answer 
of respondent. Demurrer sustained. Judgment of ouster. 


Frank N. Prout, Attorney General, and Norris Brown, 
for relator. 


A. L. Knabe, contra. 
35 
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SEDGWICK, J. 


This is an original action in this court to oust the de- 
fendant corporation of its franchise and annul its powers 
and privileges. As ground for these proceedings, it is 
urged by the attorney general that the defendant is an 
instalment investment company, and has not procured 
from the state banking board a certificate of approval as 
the statute requires. The question is presented upon a 
general demurrer to the answer of the defendant. In the 
answer it is confessed that no application has been made 
to the state banking board for its certificate of approval. 
It is insisted by the defendant that the defendant is not 
an instalment investment company within the meaning of 
the statute, and that the statute in question is unconstitu- 
tional and void. 

1. The defendant shows the plan and scope of its or- 
ganization and business in its answer. A copy of its 
contracts with its members is attached thereto. By this 
plan the defendant collects from its members $5 a month, 
and obligates each member to pay $5 a month for 30 
months, and thereafter $15.70 a month until $1,000 are 
' paid. This money is to be invested in homes for the bene- 
fit of the members. The statute in question is entitled 
“An act to provide for the government, regulation, exam- 
ination, reporting and winding up of the business of certain 
corporations, associations, companies, copartnerships and 
individuals engaged in the business of raising money from 
members or others, by means of stated instalments or pay- 
ments, to be held, invested or disbursed in accordance 
with certain plans or schemes; to designate such corpora- 
tions, associations, companies, copartnerships or individ- 
uals as instalment investment companies.’? The first sec- 
tion of the act provides: “Every association * * * which 
is or shall be organized for the purpose of raising money 
from its members or others, by means of stated instal- 
ments or payments, to be held, invested or disbursed by 
said association, whether the money so contributed is 
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paid in for shares in such association, or is held by the 
association for investment and accumulation for the bene- 
fit of the contributors, or as an advance on merchandise, 
or property of any kind, to be delivered in the future, or is 
held by the association to be disbursed among the con- 
tributors, or any of them, in accordance with any agreed 
plan or scheme, and whether the relation of the contribu- 
tor to the association be that of a member, shareholder, 
vendee, creditor or beneficiary of a trust; * * * shall be 
. known for the purposes of this act, as an instalment in- 
vestment company.” Laws of 1903, chapter 29; Compiled 
Statutes, chapter 16, sections 216-227 (Annotated Statutes, 
6649-6660). 

There can, of course, be no question that the defendant 
company is within the purpose of the act as disclosed in 
the title, and within the language of the act itself as 
shown in the foregoing quotation. The defendant suggests 
that the money contributed by the members “never in any 
event becomes the property of the defendant,” and seems 
to urge that because of this fact it is not an instalment 
investment company. Of course, this fact is made imma- 
terial by the express language of the statute. If the cor- 
poration is “organized for the purpose of raising money 
from its members by means of stated instalments or pay- 
ments,” and the money so raised is either held, invested, 
or disbursed by the corporation for the benefit of the con- 
tributors, or among the contributors or any of them, “in 
accordance with any agreed plan or scheme,” the com- 
pany “shall be known for the purpose of this act as an in- 
stalment investment company.” 

2. The statute exempts building and loan associations, 
savings banks, insurance companies, and fraternal bene- 
ficiary associations from its provisions. This is said by 
the defendant to render the statute repugnant to the 14th 
amendment of the constitution of the United States. The 
reason for this conclusion seems to be that the companies 
and associations so exempted “may engage in an instal- 
ment investment business without requiring them to ob- 
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tain the permission of the banking board, or subject them 
to penalties imposed by the statute.” It is urged that the 
business of these companies by its very nature is within 
the spirit of the statute, and that as such companies are 
generally organized and conduct their business, they 
would ordinarily come within the letter of the statute also. 
There might be some reason to question the policy of the 
statute if these exempted companies and associations were 
relieved from supervision by the state. The legislature 
has provided by other statutes for their regulation and 
supervision, which is the manifest reason for exempting 
them from the provisions of this statute. The classifica- 
tion attempted by the legislature is not unreasonable and 
arbitrary, and no sufficient objection is urged to the power 
of, the legislature to make such classification. It cannot 
therefore be said that any discrimination in that respect 
has been made against instalment investment companies 
as they are defined in this statute. 

3. Again, it is urged that the statute in question is in 
violation of article III, and section 1 of article VI, of the 
constitution of this state. This thought is derived from 
the supposition that by this statute the state banking 
board is given judicial powers. The statute does not con- 
fer judicial powers on the state banking board. Crawford 
Co. v. Hathaway, 67 Neb. 325. 

It is also objected that the 9th section of the act gives 
the state banking board arbitrary power to revoke the 
certificate of approval, and that the “action of the board 
so taken shall be sufficient authority for the appointment 
of a receiver,” but this is not the meaning of the section 
in question. The provision is that, if it appear that 
grounds therefor exist, the board siall revoke the cer- 
tificate; that is, if the grounds provided by statute for 
such revocation exist, and the facts are made to appear 
to the board, they shall revoke the certificate; and the 
further provision is that the attorney general shall apply 
to the proper court for the appointment of a receiver, 
and, if such fact or facts be made to appear (that is, to 
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the court), it shall be sufficient to authorize the appoint- 
ment of a receiver, etc. The objections urged to the statute 
might be urged generally to other similar statutes to 
regulate building and loan associations and fraternal in- 
surance associations and others. These objections are 
not very extensively argued or strenuously insisted upon 
in the brief, and we cannot see that the statute should be 
held unconstitutional for any of the reasons presented by 
the defendant. It follows that the defendant, not having 
complied with these provisions, is transacting its business 
unlawfully. It is urged by the attorney general that the 
scheme of the defendant is such as to bring it within the 
prohibition of our statute against lotteries; and that the 
defendant’s business is unlawful because it involves the 
entering into contracts which cannot be performed on 
the part of the defendant. It does not appear to be 
necessary to examine and discuss those questions in ad- 
vance of the action of the state banking board. 

The demurrer to the answer is sustained, and judgment 
of ouster will be entered as prayed. 


JUDGMENT OF OUSTER. 


JOHN BLAIR V. STATE OF NEBRASKA. 
Fitep Octoser 20, 1904. No. 13,611. 


1. Information: Etecrion. When an information contains two or more 
counts charging distinct and separate offenses of the same nature, 
the trial court may, in the exercise of a sound discretion, require 
the county attorney to elect on which count he will rely for a 
conviction, either before the commencement of the trial, or after 
the state has produced its evidence in chief, and before the ac- 
cused is required to make his defense. 


2. Motion to Quash. Record examined, and held that the defendant’s 
motion to quash the second and third counts of the information 
was properly overruled. 


' 
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3. Demurrer to Evidence. Evidence contained in the bill of excep- 
tions examined, and found sufficient to resist the demurrer of 
the defendant thereto, and his motion to require the court to 
direct the jury to return a verdict in his favor. 


4, Rulings. Held, that the record discloses no reversible error in re- 
ceiving and rejecting evidence. 


5. Evidence is relevant which shows that the accused has threatened 
or assaulted a witness, has endeavored to prevail on him to ab- 
scond, has procured his absence, has endeavored to induce him 
to testify falsely, or has concealed the whereabouts of such wit- 
ness from the prosecution; and such conduct on the part of an 
accused person is an incriminating circumstance to be weighed 
by the jury in determining the question of his guilt. 


6. Statutory Rape: Evipence. In a prosecution for statutory rape, fre- 
quent acts of improper familiarity between the parties implicated 
may be received in evidence to prove their adulterous disposition 
toward each other. 


Leading Questions. The trial court may, to a reasonable extent, 
permit leading questions to be propounded, on direct examination, 
to a hostile or reluctant witness. 


nn 


Continuance. Record examined, and held that defendant’s applica- 
tion for a continuance, after the prosecutrix had changed her evi- 
dence; was properly denied. 


Ms 


= 


Reopening Case. It is within the sound discretion of the trial court 
to permit a party, in furtherance of justice, to reopen his case 
and introduce other and further evidence at any time before the 
close of the trial; and where it is made to appear that there 
has been no abuse of diseretion, and the substantial rights of the 
opposite party have been in no maner prejudiced by such a course, 
error cannot be predicated thereon. 


10. Assistant Counsel. An objection to the appearance of private 
counsel to assist the county attorney in conducting a criminal 
prosecution, to be available, should be made at a suitable time 
and in the proper manner, and must be supported by at least 
some showing that the county attorney did not request or require 
any assistance, and the court had not appointed such counsel for 
that purpose. 

Held, that a general objection to the appearance of such 
counsel made during the trial in connection with the examination 
of a witness, and without any showing to support it, was prop- 
erly overruled. 

12. Instruction. The fact that a single clause of an instruction is in- 
complete is not sufficient ground for a reversal, if, when the whole 


11. 
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paragraph is read and construed together, its meaning is clear 
and certain, and it appears from the record that the jury could 
not bave been misled. thereby. 


13. Evidence reviewed, and held sufficient to sustain the verdict. 


Error to the district court for York county: ARTHUR 
J. EVANS, JUDGE. Affirmed. 


George B. France, for plaintiff in error. 


Frank N. Prout, Attorney General, Norris Brown and 
Meeker & Wray, contra. 


BARNES, J. 


The state prosecuted John Blair in the district court for 
York county on a charge of statutory rape. The trial re- 
sulted in a conviction, and the court sentenced him to be 
confined in the state penitentiary for a period of three 
years. From such conviction and judgment the defendant 
brings error. The information contained three counts, 
in each of which the state attempted to charge the accused 
with the crime of statutory rape, committed on the person 
of one Beulah Thomas, who was alleged to be a female 
child under 18 vears of age. In the first count the date of 
the alleged sexual intercourse was stated to be June 1, 
1901; in the second count the time alleged was January 4, 
1903, and in the third count the date named was I*ebruary 
5, 1903. Before going to trial the defendant filed a motion 
to require the state to elect on which count it would 
prosecute. The court, at that time, reserved his decision, 
but when the state had introduced its evidence in chief 
the motion was sustained, and the county attorney elected 
to rely for a conviction on the third count of the informa- 
tion. 

Counsel for the defendant contended that the failure 
of the court to require an election before the trial com- 
menced was reversible error. In some jurisdictions it is 
held that, where the indictment or information charges 
two or more distinct and separate felonies, the prosecutor 
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should be required to elect on which count or charge he 
will rely for a conviction, before going to trial. But most 
of the courts hold that a number of separate and distinct 
felonies, all of which may be tried in the same manner, 
which are of the same general character, which require 
for their proof evidence of the same kind, and the punish- 
ment for which is of the same nature, may be charged in 
separate counts of one information, and the party thus 
charged may be placed on trial on all of such counts at 
the same time; that the matter of requiring an election in 
such cases is left to the sound discretion of the trial 
court, to be exercised when the state has submitted its 
evidence in chief, and before the accused is put on his 
defense. This rule is sustained by the great weight of 
authority in this country. Maxwell, Criminal Procedure 
(2d ed.), 550, 551; Wharton, Criminal Pleading and 
Practice (9th ed.), secs. 295, 296; Korth v. State, 46 Neb. 
631; State v. Hodges, 45 Kan. 389, 26 Pac. 676; Roberts 
v. People, 11 Colo. 213, 17 Pac. 637; State v. Crimmins, 
31 Kan. 376; State v. Schweiter, 27 Ikan. 499; Common- 
wealth v. Jacobs, 152 Mass. 276, 25 N. E. 463; State v. 
King, 114 Ta. 484, 91 N. W. 768; Batley v. Stute, 4 Ohio 
St. 440. 

We are firmly committed to the rule last above stated, 
and so it only remains for us to determine whether the 
court was guilty of an abuse of discretion in not requiring 
the prosecutor to elect on which count he would rely until 
after he had produced his evidence in chief. The record 
discloses that, although it was charged in the first count 
that the act of sexual intercourse took place on the ist 
day of June, 1901, and in the second count that the offense 
therein described was committed on the 4th day of 
January, 19038, the state introduced no evidence establish- 
ing, or tending to establish, either of these counts. In 
fact, the record clearly shows that no attempt was made to 
prove the commission of any offense other than the one 
on which the state elected to rely for a conviction. This 
being the case, the fact that the state was not required 
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to elect, until after it had introduced its evidence in chief, 
resulted in no prejudice to any of the defendant’s sub- 
stantial rights. It therefore follows that the court was 
- guilty of no abuse of discretion. 

The defendant insists that the court erred in refusing to 
quash the second and third counts of the information; 
and also in overruling his motion to quash the third count 
after the state had introduced its evidence and rested. 
And it is contended that the state having charged in the 
first count that the offense described therein was committed 
on the 1st day of June, 1901, the second and third counts, 
in which the dates of the offenses charged were alleged 
as of January 4, and February 5, 1903, failed to state any 
offense, because, if the charge contained in the first count 
were true, the prosecutrix could not have been chaste at 
the times last above mentioned. In the first place, an 
examination of the first count shows that the facts alleged 
therein were not sufficient to constitute the crime of 
statutory rape. Therefore, it stated no offense, and, even if 
that count had stated an offense, it appears that the state 
had no proof, or at least offered none, to sustain it. For 
these reasons the allegations of the first count could in no 
way affect the charges contained in the other two. Again, 
when the state elected to rely on the third count for a 
conviction, the second count was as completely eliminated 
from the case as though it had never been set forth in 
the information. It follows that when the accused was 
required to present his defense the information, in legal 
effect, contained only the third count, and stood precisely 
as though it had never contained any other. That count 
was sufficient in form and substance to charge the offense 
of statutory rape, and on that count, and no other, the 
jury returned a verdict of guilty. Again, it was held in 
Bailey v. State, 57 Neb. 706, that the defendant cannot 
plead his own defilement of the girl within the statute of 
limitations as a defense to a later defilement. The court 
said: 

_ “Had the first defilement of the girl by the prisoner 
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occurred in Nebraska instead of Iowa on the date it did, 
and which was prior to the one charged in the indictment, 
then the first defilement would be no defense to the 
prisoner on an indictment for the second, since both would 
have been within the statute of limitations and each inter- 
course a part of the crime charged in the indictment.” 

For these reasons it is apparent that the court did not 
err in overruling the defendant’s motion to quash. 

It is further contended that the court erred in overruling 
defendant’s demurrer to the state’s evidence. It is true 
that when the state first rested, the prosecutrix had, by 
her evidence, denied that the defendant had sexual inter- 
course with her at any time. But taking into considera- 
tion the testimony of her mother, in which she related 
the fact of having caught the defendant and her daughter 
in a compromising position in the barn on the 5th day 
of February, 1903, with other circumstances detailed by 
the witnesses, the conduct of the prosecutrix and the de 
fendant toward each other, the fact of his having her taken 
from her own home in the night time, conveyed her to a 
neighbor’s, taking her thence to his own house where he 
kept her concealed for more than a week, at a time when 
he knew she was wanted by the state as a witness against 
him in the prosecution of this case, together with her 
confessions to her mother, and others, as shown by the 
record, we cannot say that a conviction could not have 
been sustained, and that the case should not have been 
submitted to the jury. We think, however, this objection 
is eliminated because the case was reopened and other 
and further evidence introduced by the state. . 

Under the general head of. errors of law occurring at 
the trial, many assignments are discussed by the de 
fendant’s counsel, and we will endeavor to dispose of them 
in the order in which they are presented. 

Complaint is made because the prosecution was allowed © 
to ask Miss Thomas certain questions relating to her evi- 
dence given at the preliminary hearing. For example: 
“Q. Do you remember the circumstances you testified to 
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on the preliminary examination as to what took place 
upstairs on that Sunday in June, 1901, between -you and 
Blair?” The answer to this question, as shown by the 
record, was: “I do not remember. No, sir.” It appears 
that all like questions were answered by her in the same 
way. It is apparent that the witness was at least a re 
luctant one, and for that reason the form of the questions 
was permissible. It further appears that no attempt was 
made to show what her evidence, or any part of it, was 
on the preliminary hearing, and, as the questions con- 
tained no recital of such evidence, it is not apparent to 
us how the examination complained of could in any way 
prejudice the defendant’s rights. 

Complaint is made of the admission of certain parts of 
the evidence describing defendant’s conduct in removing 
the prosecutrix from her home in the night time and con- 
cealing her at his house, when he knew she was wanted 
as a witness by the prosecution. It is contended that this 
evidence could have no tendency to prove the crime alleged 
to have been committed on the 5th day of February, 1903, 
and only had a tendency to prejudice the rights of the de- 
fendant. We think counsel have failed to comprehend 
the purpose for which this evidence was introduced. It 
is true that it constituted no direct proof of the specific 
act charged against the defendant, but evidence of such 
conduct is always admissible because it is inconsisterit 
vith the innocence of the accused. “Evidence is relevant 
to show that the accused has threatened or assaulted a 
witness, has endeavored to prevail on him to abscond, has 
procured his absence, has endeavored to induce him to 
testify falsely.” 12 Cyc. 398. 

In State v. Keith, 47 Minn. 559, 50 N. W. 691, it was 
said : 

“It is a prejudicial circumstance, which may weigh 
heavily against one accused of crime, that witnesses were 
by him sent out of the state and kept away, so that their 
testimony might not be produced against him.” 

We therefore hold that all of the testimony connecting 
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the defendant in any way with removing the prosecutrix 
from her home and concealing her whereabouts from the 
prosecution was relevant, and therefore properly received. 
The fact that this was done with the consent, and at the 
request, of the prosecutrix does not rob it of its incriminat- 
ing character, and the exclusion of her evidence showing 
such request and consent was not reversible error. 

Error is assigned for allowing the witness Beulah 
Thomas to answer certain questions on redirect examina- 
tion touching the actions of the defendant and her own 
conduct during her absence from home from the 22d of 
November to the 7th day of December following. We have 
examined the record, and find nothing improper in these 
questions; and, as the defendant has not pointed out to 
us any particular reason for his statement that they were 
prejudicial to his rights, we are unable to say that the 
court erred in allowing them to be asked and answered. 

It is contended that the court erred in receiving certain 
evidence given by Mrs. Thomas, the mother of the prose- 
cutrix. A part of the evidence complained of related to 
statements made by the defendant to herself and husband, 
when he was charged by them with having sexual inter- 
course with their daughter in the barn on February 5, 
1903. This evidence was clearly competent; but the gist 
of the complaint is that the witness stated that a certain 
letter written by the prosecutrix, which seemed to connect 
the defendant with the transaction, was read to him at 
that time, and he was asked what he had to say about it. 
No statement was made to the jury of the contents of the 
letter, and as it was not introduced in evidence the de- 
fendant could not have been prejudiced by the form of 
these questions. The rest of the testimony of this witness 
related to the conditions existing at the barn on the Sth 
day of February, 1903, what she saw there, and what took 
place between defendant and her daughter on that oc- 
casion. This evidence was clearly competent, and was 
properly received. . 

Error is predicated for receiving certain parts of the 
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testimony of S. A. Thomas, the father of the prosecutrix. 
That which is particularly complained of was his state- 
ment that he swore out a warrant for Blair’s arrest, and 
went down there with the deputy sheriff after him. This 
evidence, it is claimed, had no tendency to prove the crime 
charged. In answer to this criticism it is sufficient to say 
that it was not offered for that purpose, but was offered 
in connection with the actions of the defendant in con- 
cealing the witness at a time when he knew her evidence 
was necessary in order to proceed with his trial. 

It is contended that the court erred in receiving the 
evidence of Lewis H. Bice, as to the conversations he had 
with the defendant when employed by him to take the 
prosecutrix from her home to Anderson’s, together with 
the conduct of the witness and the accused, and the con- 
duct of the accused toward the prosecutrix from the 20th 
of November, 1903, until the trial of this cause in 
January, 1904. And it is urged that such testimony could 
have no tendency to prove the crime with which the defend- 
ant was charged. It is apparent that the evidence of Mr. 
Bice was introduced as an incriminating circumstance 
tending to prove the crime charged, and for the purpose 
of showing the conduct of the defendant in secreting the 
prosecuting witness. All of this testimony was competent 
for that purpose. It is also said that the jury might not 
believe that the defendant committed the crime on the 
5th day of February, 1903, but that on account of this 
evidence they might believe that he committed the crime 
Letween the 26th of November and the 7th day of December 
of that year. It is a sufficient answer to this objection to 
say that there was nothing in the testimony of the witness 
Bice from which any one could even infer that sexual 
intercourse had taken place between the accused and the 
prosecutrix during the time covered by his evidence. 

Objection is also made to the testimony of the witnesses 
Meredith, Newman, Dorsey, Wilcox, and others, relating 
to the conduct of the accused and the prosecutrix toward 
each other. As was said in People v. Castro, 133 Cal. 11, 
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65 Pac. 18, evidence of improper familiarity may be re- 
ceived to prove the adulterous disposition of the partics 
implicated. While it is true the evidence of these witnesses 
does not directly establish the commission of the crime 
charged, yet, from the conduct of the parties described 
thereby, the jury might conclude that it was not in- 
probable that the act of sexual intercourse had taken 
place between them, as charged. Such testimony would 
at least tend to corroborate the evidence of the prose- 
cutrix, and corroborating facts and circumstances are 
always admissible, and should be introduced in evidence 
when available. 

Complaint is also made because the court excluded the 
evidence of Mrs. Blair and others, offered for the purpose 
of showing that the prosecutrix had said to them, while 
she was concealed at the defendant’s house, and at other 
times and places, that the accused had never wronged her, 
or misused her in any way, and the reason she did not go 
home was because her parents were trying to compel her 
to testify that she had criminal relations with the de- 
fendant; that such testimony was false, and that they 
threatened to punish her for not testifying as they wanted 
her to, which was to testify to that which was false. When 
this evidence was offered it was clearly incompetent. The 
prosecutrix had testified positively that the accused had 
never had sexual intercourse with her. The testimony 
offered in no manner tended to dispute her evidence. 
Therefore it was not competent, when offered, for any 
purpose. Again, it was hearsay evidence, and amounted, 
at that time, to nothing more than an attempt to cor- 
roborate the evidence of the prosecutrix by her own dec- 
larations. 

It is further contended that the court erred in permit- 
ting counsel to ask the prosecutrix the questions which 
‘-ere propounded to her at the time she was recalled and 
testified as to the act of sexual intercourse between her- 
self and the defendant on the 5th day of February, 1903, 
»ecause they were unfair, unreasonable and leading, and, 
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in fact, suggested to the witness the answers desired. The 
only criticism which can be truthfully directed against 
this form of examination is that it was somewhat leading. 
We have often held that, where the witness clearly appears 
to be hostile or reluctant in giving testimony, the court 
‘in his discretion may permit the prosecution to propound 
leading questions. It is apparent from the record that 
the prosecutrix was not only a hostile witness, but also 
a most reluctant one. This no doubt because of her re 
luctance to publish her own shame. Therefore leading 
questions were proper and necessary in this case, and the 
court rightly so held. 

We come now to the question of defendant’s request for 
a continuance of the case, after the prosecutrix was re- 
called, to enable him to procure the attendance of witnesses 
to prove that she had told them at different times and 
places that the defendant had never had sexual intercourse 
with her at any time, had always treated her well, and 
never injured her in any way. This application for a 
continuance was overruled by the court, because it ap- 
peared that a large number of the witnesses desired 
for the purpose above mentioned were present in the court 
room, and if there were any other witnesses desired for 
that purpose their testimony would be merely cumulative; 
that there was no sufficient foundation laid, or showing 
made, for a continuance of the case. It appears from the 
record that James Carey, Ira Blair, James Oram, John 
Walsh, Mary Blair, A. B. Taylor and John Blair were 
called as witnesses for the purpose above mentioned; that 
they were all present in court, and testified to the fact 
that the prosecutrix had told them, at different times and 
places, that the defendant had always treated her well; 
had never injured her in any way, and had never had sexual 
intercourse with her at any time. Only three witnesses 
of all those subpeenaed by the defendant were absent and 
failed to testify on that point. When we take into con- 
sideration the statement of the prosecutrix that she did 
not remember whether she made those declarations to the 
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three absent witnesses, and further consider the fact that 
their evidence, if produced, would have been merely cumu- 
lative, we are constrained to hold that the denial of a con: 
tinuance in no manner prejudiced the defendant’s rights. 

It is strenuously contended that the court erred in per- 
mitting the state to withdraw its rest after a part of the 
arguments were made, and recall the prosccutrix for 
further examination. That this is a matter committed 
to the sound discretion of the trial court there can be 
no question. McClellan v. Hein, 56 Neb. 600; Hans v. 
State, 50 Neb. 150; Sicber v. Weiden, 17 Neb. 582; Gil- 
lette v. Morrison, 9 Neb. 395; Tomer v. Densmore, 8 Neb. 
884; Chicago, B. & Q. R. Co. v. Goracke, 32 Neb. 90; 
Pence v. Uhl, 11 Neb. 320. 

In Fremont, H. & M. V. R. Co. v. Crum, 30 Neb. 78, the 
court said: 

“It appears from the bill of exceptions that after the 
closing of the evidence, and the counsel on either side had 
addressed the jury, the counsel for defendant asked the 
court to instruct the jury to find for the defendant, on the 
ground that the plaintiff had not shown by the evidence 
that any one of the three fires alleged were upon the land 
described in the petition. Thereupon counsel for the plain- 
tiff moved to reopen the case, to which defendant objected, 
and counsel stated that he would be unable to proceed 
with the trial if the case was then opened; which objection 
was overruled, the case was reopened and the plaintiff 
allowed to re-examine witnesses as to the locality of the 
railroad and that of the burned premises. * * * We 
see no reversible error in the action of the court; but it is 
not doubtful that it was within the discretion of the court, 
and tended to the impartial administration of justice and 
to the economy of litigation.” 

In Yeoman v. State, 21 Neb. 171, the court said: 

“After the introduction of other witnesses the defense 
rested. The district attorney then recalled Amanda Yeo- 
man ‘for the purpose of cross-examination.’ To this plain- 
tiff in error at the time objected, but the objection was 
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overruled, to which he excepted, and now assigns the rul- 
ing for error. We are not informed whether there was 
any showing made upon the part of the state or not, but 
for the purposes of this case we will assume there was not; 
and yet we do not think there was such an abuse of discre- 
tion, if any, on the part of the court as to call for a re- 
versal of the judgment on that ground. A certain reason- 
able discretion is allowed to the trial court in the conduct 
of the trial before it, and so long as it is not clear that that 
discretion has been abused to the prejudice of the party 
complaining, the action of the trial court will be upheld. 
In the matter now under consideration we can detect 
neither abuse of discretion nor prejudice to plaintiff in 
error.” 

It appears in the case at bar that after both parties had 
rested and the arguments had begun, the prosecutrix, of 
her own accord, sent word to the presiding judge that she 
desired to correct some misstatements in her former testi- 
mony; that she informed the sheriff, in whose custody she 
had been placed, of such desire; that she sent word to the 
county attorney that she wished to see him, and informed 
him, when he called upon her, that she desired to correct 
her former testimony. The nature of the proposed cor- 
rection was imparted to the court, and it was clearly shown 
that she, using her own words, proposed to tell the truth 
about the matter in controversy. Under these circum- 
stances it was proper for the court to reopen the case and 
receive her testimony. Refusal to have done so would have 
been an arbitrary exercise of his discretionary power, and 
would have resulted in a miscarriage of justice. After the 
prosecutrix had corrected her former evidence, the trial 
proceeded the same as though she had given such corrected 
testimony in the first instance. The defendant was then 
permitted to complete his defense, and in doing so intro- 
duced the evidence of the seven witnesees heretofore named, 
showing that the prosecutrix had, at other times and 
places, made statements contrary to her corrected evi- 


dence. The defendant was deprived of no substantial ele-. 
36 
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ment of his defense, and was at no time in any worse 
position than he would have been had her testimony, as cor- 
rected, been delivered when she was first called to the wit- 
ness stand. The record discluses neither an abuse of dis- 
cretion nor prejudice to the defendant. 

Complaint is made because the court overruled the de- 
fendant’s objection to the appearance of counsel, alleged 
to have been retained by private parties, to aid in con- 
ducting the prosecution. It is the common practice in 
this state to permit such counsel to appear whenever a 
request is made therefor. Polin v. State, 14 Neb. 540; 
Bradshaw v. State, 17 Neb. 147; Gandy v. State, 27 Neb. 
707. It is stated, however, that the county attorney did 
not request the appointment of private counsel to assist 
him, and the court did not appoint the counsel for that 
purpose. On that question the record is silent. How- 
ever, the fact that private counsel assisted the county 
attorney in the prosecution, with his entire sanction, 
raises a strong presumption of request and appointment. 
Again, the objection of the defendant to the appearance 
of such counsel was not made at the proper time, nor in 
an available manner. It appears that during the examina- 
tion of the prosecutrix the objection was made, and the 
record on that question is as follows: “Q. I will ask you, 
Miss Thomas, if you were ever upstairs in this sleeping 
room when Mr. Blair came up there where you were, at 
any time in the year 1901 or 1902? Objected to. In- 
competent. Immaterial. No evidence on the matter of 
her going upstairs; no foundation laid for question, and 
leading. Overruled. Defendant excepts. It is objected 
to attorneys Mr. Merton Meeker, Arthur G. Wray and Mr. 
Frederick C. Power, and each of them, appearing on the 
part of the state to prosecute this case, as the county 
attorney is here in his official capacity, able and ready to 
take part in the prosecution. Overruled. Defendant ex- 
cepts.” This was the only objection interposed to the ap- 
pearance of such counsel. It will be observed that the 
objection was made during the trial, and in connection 
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with an objection to a question propounded to the prosecut- 
ing witness. No statement was made, or evidence offered, 
showing, or tending to show, that the prosecution had not 
requested the assistance of counsel, or that the court had 
not properly appointed them to render such assistance. 
Again, it is not apparent from an examination of the 
record that the part taken by assistant counsel in the 
prosecution of this case tended in any manner to preju- 
dice the defendant’s rights. 

It is urged that the district court erred in giving instruc- 
tion No. 6, which reads as follows: “6. The jury are in- 
structed that the material allegations of the information 
upon which the defendant is prosecuted in this case are 
as follows: Tirst. That the defendant John Blair, at 
the time of the intercourse with which he stands charged 
in the information, was a male person over the age of 18 
years. Second. That said Beulah Thomas, at the time of 
the intercourse with which the prisoner stands charged in 
the information, was a female child under the age of 18 
years, Third. That on or about the 5th day of February, 
1903, and within three years prior to the 9th of January, 
1904, the said defendant made an assault upon said Beulah 
Thomas, and did carnally know and abuse her. [ourth. 
That said Beulah Thomas, at the time of the intercourse 
with which the prisoner stands charged in the information, 
was chaste, as defined in these instructions. Fifth. That 
the crime charged in the information was committed in 
York county, and state of Nebraska, and since the 9th day 
of January, 1901, and prior to the 25th day of April, 1903.” 

The contention is that this instruction was erroneous 
and prejudicial to the rights of the defendant, in that it 
permitted the jury to find the defendant guilty of a crime 
of the character alleged in the information at any time 
up to and including the 9th day of January, 1904. Read- 
ing the several paragraphs of this instruction together, 
and giving the whole a fair construction, it is apparent 
that the jury could not have been misled thereby. Again, 
it is clearly and explicitly stated in the fifth subdivision 
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or paragraph that, the jury must find that the crime 
charged in the information was committed in the county 
of York, and state of Nebraska, since the 9th day of 
January, 1901, and prior to the 25th day of April, 1903, 
which was the day on which the prosecution was begun. 
In considering the probable effect of this instruction, we 
must remember that there was no evidence before the jury 
of any act of sexual intercouse between the defendant 
and the prosecutrix except the one alleged to have occurred 
on the 5th day of February, 1908, which was within the 
dates above mentioned. That was the only act of sexual 
intercourse which the jury could have considered at all, 
and was the one for which the defendant was convicted. 
It follows that the instruction complained of was not mis- 
leading, and the defendant’s criticism is untenable. Fergu- 
son v. State, 52 Neb. 482; Rema v. State, 52 Neb. 375; 
Palin v. State, 38 Neb. 862. 

Lastly, it is contended that the verdict of the jury and 
the judgment of the court are not sustained by sufficient 
evidence. It is impossible within the limits of this opinion 
to quote or even epitomize the evidence. It clearly appears 
that the prosecutrix, at the time of the alleged sexual inter- 
course, was a female child not quite 16 years of age; that 
the defendant was a male person over 18 years old; that 
the prosecutrix testified that she never had sexual inter- 
course with any man other than the defendant, and her 
evidence on that point being undisputed was sufficient to 
show her previous chastity. It further appears that she 
testified positively that the act of sexual intercourse took 
place between herself and the defendant on the 5th day 
of February, 1903, in the barn on her father’s premises in 
York county, Nebraska. It also appears that her mother, 
at the time and place of this occurrence, saw her and the 
defendant in a compromising position ; that for this reason 
her suspicions were aroused, and her belief in the rumors 
that had been going about the neighborhood of improper 
intimacy between the defendant and her daughter was 
confirmed, That when charged with such improper in- 
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timacy, the prosecutrix at first denied it, but afterwards 
admitted it to her mother. There was also evidence of 
' acts of unusual intimacy between the prosecutrix and the 
defendant extending over a period of about two years; 
and while none of such acts were in themselves sufficient 
to establish the fact of sexual intercourse, yet, as above 
stated, they were proper to be considered, as showing the 
adulterous disposition of the prosecutrix and the defendant 
toward each other. The foregoing facts, and the circum- 
stances surrounding the transaction in question, together 
with the conduct of the defendant, in removing the 
prosecutrix, about the time that his trial was coming on, 
from her home to Anderson’s, in bringing her from Ander- 
son’s to his own home, where he kept her concealed from 
the 26th day of November to the 7th day of December, fol- 
lowing, and only disclosed her whereabouts when charged 
with having her concealed in his house, and confronted with 
a warrant for his arrest therefor (conduct hardly consistent 
with his innocence), prevent us from saying that the evi- 
dence was not sufficient to support the verdict, and the 
jury was not justified in finding the defendant guilty, as 
charged in the information. While it is true that the 
prosecutrix made different and conflicting statements on 
the witness stand, and elsewhere, yet, after all, the jury 
was the proper tribunal to determine the weight and credi- 
bility of her evidence, considered in the light of all of the 
other testimony, together with the incriminating conduct 
of the accused, and we are unable to say that the conclusion 
arrived at by that body was incorrect. 

A careful review of the entire record discloses no re- 
versible error, and therefore the judgment of the district 
court is : 

AFFIBMED. 
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AACHEN & MUNICH FIRE INSURANCE COMPANY, APPELLANT, 
v. Ciry oF OMAHA ET AL., APPELLEES, 


FrLeD OcToBER 20, 1904. No. 13,824. 


1. Taxation: Forrtan Insurance Companres. Under the first clause 
of section 1, article IX of the constitution of this state, which 
enacts, “The legislature shall provide such revenue as may be 
needful, by levying a tax by valuation, so that every person and 
corporation shall pay a tax in proportion to the value of his, her 
or its property and franchises,’ property and franchises within 
the state must be taxed according to valuation, and no discrim- 
ination can be made between foreign or domestic fire insurance 
companies as to taxes laid under this subdivision. 


2. : ConsTITUTIONAL Law. A tax upon the gross amount of pre- 
miums received by a foreign fire insurance company during the 
preceding year within the county, town, city, village and school 
district where the agent conducts the business is not a tax upon 
property required to be laid under the first clause of section 1, 
article IX of the constitution, but is a tax upon insurance inter- 
ests or business, and is authorized by the second subdivision of 
said section. Phenix Ins. Co. v. City of Omaha, 23 Neb. 312, 
distinguished. 


3. 


Under the second clause of said section, providing 
for the taxation of persons because of the businesses or occupa- 
tions in which they shall be engaged, a tax possesses the requisite 
character of uniformity if the persons subject to it are duly 
divided into classes, and the law operates on the members of 
each class uniformly under substantially the same circumstances 
and conditions. 


Section 6 of article IX of the constitution pro- 
vides affirmatively that taxes on persons for corporate purposes 
shall be levied by municipal authorities under powers vested in 
them by the legislature for that purpose, and by section 7 of that 
article the legislature is forbidden to levy taxes upon persons 
or property for the corporate uses of municipal corporations. 
That which is forbidden to be done directly cannot lawfully be 
done by indirection. 


5. 


For the purposes of taxation under either section 
1 or section 6, article IX of the constitution, insurance companies 
not organized under the laws of this state may be treated as a 
single class, and taxed at a rate different from that imposed upon 
such corporations that are so organized, 
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Section 7, article IX of the constitution, prohibits 
the legislature from imposing taxes on municipal or other corpo- 
rations, or the inhabitants or property thereof, for corporate 
purposes. Held, That the tax sought to be imposed upon the 
appellant fire insurance company was attempted to be imposed 
under the direct authority of the legislature, and is in conflict 
with the provisions of said section. State v. Wheeler, 33 Neb. 563, 
followed. 


APPEAL from the district court for Douglas county: 
ALEXANDER C. Troup, JupGE. Reversed. 


Greene, Breckenridge & Kinsler, for appellant. 
0. C. Wright and W. H. Herdman, contra. 


By THE COMMISSION. 


This is a proceeding in error from a judgment of the 
district court for Douglas county sustaining a general de- 
murrer to the petition and dismissing the action. The 
action was brought by the Aachen & Munich Fire In- 
surance Company, a foreign corporation, for the purpose 
of restraining the city of Omaha and August IT. Hennings, 
the city treasurer, from enforcing and collecting a tax 
which was assessed for municipal purposes by the tax com- 
missioner of that city upon the gross premium receipts 
within the city of Omaha of the plaintiff for the preceding 
calendar year, under section 58 of the revenue law (article 
I, chapter 77, Compiled Statutes, 1903; Annotated 
Statutes, 10457). The grounds upon which the plaintiff 
seeks to declare the tax void are as follows: Discrimina- 
tion between fire insurance companies organized under 
the laws of other states or countries and domestic fire 
insurance corporations; also discrimination between for- 
eign life, accident and surety companies and foreign fire 
insurance companies; and further, that section 58, which 
provides for the assessment and taxation as property of the 
gross premium receipts during the preceding year of 
foreign fire insurance companies, is void because it lays a 
property tax on incomes for a previous year without regard 
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to the actual existence in the state of any taxable prep- 
erty. That section 58 is void by reason of the discrimina- 
tions, privileges and immunities in sections 59, 60 and 61 
in favor of other insurance companies; and that the act 
is broader than its title. 

In the brief of plaintiff and in the oral argument our 
attention has mainly been directed to the following propo- 
sitions: Tirst, that the tax is void because it is a tax 
on money not within the jurisdiction of the state or taxing 
districts at the time it was levied. Second, that section 
58 of the revenue law, under which the tax commissioner 
and the city treasurer of Omaha are seeking to proceed, 
authorizes all taxing districts within the state to assess 
and tax the gross receipts of foreign fire insurance as items 
of property, the same as. property and franchises are 
assessed and taxed under the provisions of the first clause 
of section 1, article IX of the constitution, and is therefore 
void. Third, the tax is void because section 58 authorizes 
the taxing districts mentioned therein to impose a larger 
burden upon the property of foreign fire insurance than 
it authorizes them to impose upon the property of other 
insurance companies doing business in this state, and, in 
this respect, provides for an unjust and arbitrary dis- 
crimination upon the property of foreign companies for 
the purpose of taxation. Fourth, that section 58 does not 
operate uniformly upon all insurance companies which 
are members of the same class within the meaning of the 
constitution. 

The question which lies at the very threshold of the 
investigation in this case is under which, if either, of the 
two clauses of section 1, article IX of the constitution, 
can such a tax as this be upheld? Section 1, article IX 
of the constitution of the state of Nebraska, is as follows: 
“The legislature shall provide such revenue as may be 
needful, by levying a tax by valuation, so that every person 
and corporation shall pay a tax in proportion to the value 
of his, her or its property and franchises, the value to be 
ascertained in such manner as the legislature shall direct, 
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and it shall have power to tax peddlers, auctioneers, 
brokers, hawkers, commission merchants, showmen, jug- 
glers, innkeepers, liquor dealers, toll bridges, ferries, in- 
surance, telegraph and express interests or business, 
venders of patents, in such manner as it shall direct by 
general law, uniform as to the class upon which it 
operates.” By the first clause of this section it is directed 
that “the legislature shall provide such revenue as may 
be needful, by levying a tax by valuation, so that every per- 
sop and corporation shall pay a tax in proportion to the 
value of his, her or its property and franchises, the value 
to be ascertained in such manner as the legislature shall 
direct.” <A tax laid under this subdivision is imperatively 
required to be levied by valuation, so that the tax shall 
be in proportion to the value of “property and franchises.” 
Under these provisions there can be no discrimination 
between persons or classes. Every person and every cor- 
poration must be taxed alike by valuation. The law knows 
no distinction between persons or corporations, or between 
foreign or domestic corporations, under the powers granted 
by this clause. This court said, by SuLuivan, C. J., in 
State v. Fleming, T0 Neb. 523, in speaking of foreign in- 
surance corporations: 

“Such companies have no authority to transact business 
in this state without the consent of the state, and, when 
they seek the privilege, they must comply with the condi- 
tions imposed. After coming here, their property must be 
dealt with on terms of equality with the property of the 
citizen. It is subject to no further burden in the way of 
taxation than is imposed upon the resident, but, for the 
privilege of doing business here, they must submit to such 
conditions as the legislature sees fit to impose.” 

The legislature has no power to impose a tax by valua- 
tion upon the property of foreign fire insurance companies 
within this state, and at the same time exempt domestic 
fire insurance companies from a like burden. If such a 
discrimination were made, it could not be upheld. If the 
tax of which complaint is made in this case, there- 
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fore, is a tax upon property, there is a manifest discrimina- 
tion made between the property of foreign and domestic 
fire insurance companies. But is it a tax upon property? 
Under the facts stated in the petition and admitted by 
the demurrer, much the greater part of the money received 
for premiums during the preceding calendar year was not 
in the state when the assessment was made. The money 
received for premiums had been sent out of the state, and 
only a small amount was actually within manual reach 
of the taxing officers. It is an elementary proposition that 
the state has power to tax all property within its limits, 
but it cannot reach outside and lay its hands on the prop- 
erty of nonresidents not within its sovereignty. Clother 
v. Maher, 15 Neb. 1; Finch v. York County, 19 Neb. 50; 
Judson, Taxation, secs. 391, 431. The theory of taxation 
is that each individual shall contribute to the state a fair 
proportion of his substance within its limits in return 
for the protection to his person and his property afforded 
him while within its jurisdiction. This excludes the idea 
of tangible property lying within the confines of another 
state which belongs to residents of the foreign state, and 
which may properly be and usually is taxed for the support 
of the government of that state, being subject to taxation 
in this state. The general rule is that the domicile of the 
owner is the situs of personal property for the purpose of 
taxation. This rule has its exceptions, and the legislature 
has the power, where personal property is actually within 
this state, to separate it from the domicile of a nonresident 
owner for the purpose of taxation. When, however, both 
the residence of the owner and his tangible personal prop- 
erty are outside of the limits of the state, no power exists 
in the legislature to make such property a subject of taxa- 
tion. 

It is strongly urged by the plaintiff that the language of 
the law reciting that such gross receipts are “to be taken as 
an item of property of that value, to be assessed and taxed 
on the same percentage of such value.as other property,” 
clearly and irrefutably shows that the tax is a tax upon 
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property and therefore void. But we think we are not 
driven to this conclusion, and that the language, “to be 
taken as an item of property of that value,” may be reason- 
ably construed as a direction to the assessing officer as to 
how it is to be listed in his schedules, and is not an authori- 
tative declaration and classification of the tax as a property 
tax. Even if it were such a declaration, the fact that the 
legislature called that a property tax which was not a 
property tax, and that the name was a misnomer, would 
not invalidate the tax if it were otherwise valid as a proper 
exercise of the taxing power under the authority con- 
ferred by the constitution. It is never presumed that 
the legislature enacted a law with the intention of violat- 
ing the constitution, and it is a sound rule that if two 
reasonable constructions of a statute may be made, one 
of which will not violate the organic law while the other 
will, that construction is to be preferred which is in 
accordance with constitutional provisions. The tax in 
question is not a license tax imposed upon this corporation 
as a condition precedent to being allowed to do business 
in this state; no element of police power enters into it; 
its purpose is merely to raise revenue; it is a tax upon 
the business of transacting fire insurance by a class of 
fire insurance companies who are incorporated in other 
states and forcign countries. It is not a property tax, but 
it is a tax on insurance interests which is a business tax, 
and is not authorized by the first subdivision of section 
1, article IX of the constitution. 

It is true that in the case of Pheniz Ins. Co. v. City of 
Omaha, 23 Neb. 312, the gross premiums received by every 
insurance company, other than mutual companies with- 
out capital stock within this state, during the year previous 
to the year of listing in the county where the agent con- 
ducts the business, were held to be assessable and taxable 
as personal property in the hands of such agent. But in 
that case it is said by Justice Coss: 

“J do not understand the plaintiff in error to raise a 
question as to the constitutionality of the revenue law 
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{chapter 77, Compiled Statutes, 1887), as a whole, or of 
any section or provision of it. Its contention is, that the 
earned premiums of insurance companies of the class to 
which it belongs are not among the subjects of taxation 
within its provisions; and secondly, if they are classed 
among the subjects of taxation by state and county au- 
thorities, yet, that cities have not been vested with au- 
thority to tax tem for municipal purposes.” 

The court, therefore, in that case only passed upon these 
questions, and the constitutionality of the provisions of 
the law was not considered. The case, therefore, is readily 
distinguishable from the case at bar, where the issue of 
constitutionality is distinctly raised. That case merely 
construed the statute, while the instant case attacks the 
validity of the enactment itself. We are not bound, there- 
fore, by the holding in that case that such premiums were 
assessable and taxable as property. 

We shall next inquire whether authority to impose such 
a tax is conferred by the second clause or subdivision of 
section 1, article IX of the constitution, which is as fol- 
lows: “It? (the legislature) “shall have power to tax 
peddlers, auctioneers, brokers, hawkers, commission mer- 
chants, showmen, jugglers, innkeepers, liquor dealers, toll 
bridges, ferries, insurance, telegraph and express interests 
or business, venders of patents, in such manner as it shall 
direct by general law, uniform as to the class upon which 
it operates.” We have already seen that the tax is nota 
property tax laid by valuation, but is a tax upon business. 
A tax upon “insurance interests or business” is expressly 
authorized by this subdivision, so that, if the tax complies 
with the further requirement of uniformity as to the class 
upon which it operates, it may be upheld as a valid 
exercise of taxing power. By section 58, foreign fire 
insurance companies are placed in a class by themselves, 
and it is argued by the plaintiff that the effect of this 
action, in thus segregating foreign fire insurance com- 
panies from other fire insurance companies, is to unjustly 
and arbitrarily discriminate against them as between 
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themselves and all other insurance companies, and that 
the tax is not “uniform as to class.” If, as is contended 
by the counsel for plaintiff, all insurance companies neces- 
sarily belong in the same class for taxing purposes, there 
can be no escape from the conclusion which they draw; 
but is there not such a difference in conditions, manner 
of doing business, place of organization, disposition of 
premium receipts, and other matters, as to justify the 
division or classification made between foreign and 
domestic companies doing fire insurance business? A 
classification to be valid must not be arbitrary. It must 
rest upon some real distinction, and unless it does so it 
cannot be upheld. Rosenbloom v. State, 64 Neb. 342. 
There is a real distinction, and not an artificial or 
arbitrary one, between a domestic and foreign corporation 
of this nature which is clear and obvious. In Hughes v. 
City of Cairo, 92 Til. 339, the constitutionality of a statute 
which authorized the cities and villages of the state of 
Illinois to impose a tax upon the premium receipts of 
foreign insurance companies doing business within their 
respective limits was assailed, but the court upheld the 
imposition levied as a valid exercise of the power of taxa- 
tion. With reference to classification for the purposes of 
taxation the court say: 

“The error of the position taken consists in assum- 
ing that all insurance companies, whether foreign or 
domestic, constitute a single class, indivisible, for taxa- 
tion, under this section of the constitution. This is 
a mistaken view of the law. There is and can be no 
reason why insurance companies may not be divided into 
classes, consisting of foreign and domestic companies, and 
burdens imposed on the former that are not imposed by 
any general law on the latter class, without an infraction 
of any provision of the constitution. In Ducat v. City of 
Chicago, 48 Ill. 172, this court recognized the fact such 
distinctions might be taken under that clause of the 5th 
section of article IX of the constitution of 1848 that re- 
quired all taxes imposed by municipalities ‘to be uniform 
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in respect to persons and property within the jurisdiction 
of the hody imposing the same.’ The principle of that case 
ig conclusive of the one at bar.” 

In the absence of constitutional restraints, the power 
of the legislature over taxation is as unlimited as the sub- 
ject with which it deals. In our constitution, that power 
is restrained in two particulars only, namely, taxes upon 
property and franchises are required to be levied in pro- 
portion to value, and taxes upon persons or occupations 
are to be uniform with respect to the classes affected by 
them, but the legislature is left with a free hand in the 
matter of classification, and as to what classes shall be 
taxed and what exempt, and as to the gravity of the 
burden imposed upon the former. It is only required that 
such taxes for general state revenue purposes shall be 
levied in accordance with a uniform rule, and that those 
levied by municipal corporations shall be imposed by cor- 
porate authorities in the exercise of powers conferred upon 
them by the legislature. As is said in 2 Cooley, Taxation 
(8d ed.), 1094: 

“Tt has been seen that the sovércignty may, in the dis- 
cretion of its legislature, levy a tax on every species of 
- property within its jurisdiction, or, on the other hand, 
that it may select any particular species of property, and 
tax that only, if in the opinion of the legislature that 
course will be wiser. And what is true of property is 
true of privileges and occupations also; the state may 
tax all, or it may select for taxation certain classes and 
leave the others untaxed. Considerations of general policy 
determine what the selection shall be in such cases, and 
there is no restriction on the power of choice unless one is 
imposed by constitution.” 

In consonance with this principle, the supreme court of 
Kansas in Phenix Ins. Co. v. Welch, 29 Kan. 672, speak- 
ing by Mr. Justice Brewer, say: 

“It matters not whether this charge upon the plaintiff is 
to be regarded in the nature of taxation or a license. In 
neither case is it justly obnoxious to the charge of inequal- 
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ity in the sense that would make it unconstitutional. The 
legislature may classify for the purposes of taxation or 
license, and when the classification is in its nature not 
arbitrary, but just and fair, there can be no constitutional 
objection to it. Thus, within the state municipalities are 
classified by population, and the authorized rate of taxa- 
tion is, or may be, very different in each. Here foreign 
insurance corporations are classified by the states from 
which they come, and when we consider the purposes of 
such classification it cannot be held that there is anything 
arbitrary or unjust therein.” To the same effect are 
Scottish Union and National Ins. Co. v. Herriott, 109 Ta. 
606, 80 N. W. 665; City of Dubuque v. Northwestern Life 
Ins. Co., 29 Ia. 9; State v. Insurance Company of North 
America, 115 Ind. 257, 17 N. Ei. 574. We are of opinion, 
therefore, that the conclusion reached by this court in 
State v. Fleming, 70 Neb. 528, upholding the separate 
classification and special discriminating taxation of for- , 
eign insurance companies, is right and ought to be adhered 
to, and we are of opinion that abundant justification there- 
. for is found in the revenue clauses of the constitution and 
in judicial opinions. Hughes v. City of Cairo, and Ducat 
v. City of Chicago, supra. 

It is further argued that the tax does not act uniformly 
upon all insurance companies which are members of the 
same class, and is therefore void. With this contention 
we cannot agree. Mr. Cooley in his work on Taxation 
(Vol. 1, 3d ed., p. 261), in discussing the requirement of 
uniformity, states that a business tax may be a sum whose 
amount is regulated by the business done or income or 
profits earned, and further, “If a state, for example, were 
to decide to levy an occupation tax upon one of the learned 
professions, it might decide to lay the same tax upon 
each member, or it might discriminate so that the tax 
should be proportioned to the professional income. Wither 
course would be admissible provided the rule were 
made general.” It is said in Worth v. Wilmington & W. 
R. Co., 89 N. Car. 291: 
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“The governing principle is not that the same specific 
tax shall be naid hv each, as a form of capitation tay hy 


Rass pre ny aU UA, but 


that, w hether levied anon and mbaived: by the amount 
of gross or net earnings or other standard, as upon real 
or personal estate, there shall be no discrimination made 
among individuals of a class, based upon privileges and 
immunities secured to one under contract and not to 
another.” 

The constitution of California requires that taxation 
shall be equal and uniform, but it was held in City and 
County of Sacramento v. Crocker, 16 Cal. 119, that the 
requirement of uniformity was not violated by a tax upon 
business graduated by the amount of sales. In Temple- 
ton v. Tekamah, 32 Neb. 542, an ordinance was held valid 
which levied the sum of $10 upon each person, firm, 
association or corporation, keeping or using any stallion 
or jack for breeding purposes within the corporate limits 
of Tekamah. See also Magneau v. City of Fremont, 30 
Neb. 843. A business or occupation tax levied by a 
municipal corporation, which bases the amount of the tax 
according to the number of pool tables used, or the 
quantity of any mercantile commodity sold, or upon the 
amount of the gross receipts of a street railroad, gas or 
electric light company, or the gross premiums received by 
an insurance company, complies with the rule of uni- 
formity with respect to persons, and is not violative of the 
constitution in that respect. If the burden is equal as to 
all in the same occupation under the saine conditions, it 
is uniform as to persons. Roscnbloom v. State, supra. 

The plaintiff further contends that, since each member 
of the class is required to pay a tax proportionate to its 
annual gross receipts, and since the rate of taxation may 
be and usually is different in the various local taxing 
districts, the tax is not uniform by reason of this varia- 
bility, and that therefore it violates the constitutional rule 
of uniformity and the section is consequently void. We 
cannot accept this conclusion. Much the larger part of 
the most important powers and duties of the state have 
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to do with the administration of law in its political sub- 
divisions, like counties, towns and school districts. Diver- 
sities of circumstances among such localities occasion 
difference in the amount of expenditure requisite for the 
administration of the same general laws in all of them. 
Not necessarily, but as a matter of convenience and justice, 
the state distributes the burdens of taxation in proportion 
to the differences of expenditure, and commits the ad- 
ministration of the laws relative thereto to local adminis- 
trative boards and officers, but the powers and duties in 
these respects which the latter perform are not the less, 
on that account, the exercise of the functions of state 
government. The variability of which the plaintiff com- 
plains is therefore one which arises from the operation 
of uniform laws, and is due only to difference in the local 
circumstances to which they have application. If a 
company is taxed more in one county, township, or school 
district than it would be in another, it is not because of 
the want of uniformity in the operation of the law, but 
because it chooses to transact its business in the former 
locality rather than in the latter. To borrow a phrase 
from the interstate commerce law, all the companies are 
subjected to the same burdens under substantially the same 
circumstances and conditions. 

Counsel for the city attempts to uphold the tax by say- 
ing that section 58 defines the annual gross premiums of 
an insurance company as property, and assesses their 
value for the purpose of taxation at their aggregate 
amount, and thus brings them within the operation of 
the clauses of the city charter which authorize levies for 
municipal revenue purposes upon all taxable property 
within the corporate limits. Counsel for the plaintiff 
argue that, for this very reason, the section is wholly void 

_as attempting to levy as a tax by valuation under the first 
clause of section 1, article IX of the constitution, what 
could only be imposed as a tax upon persons under the 
second clause of that section. We are unable to agree with 
ejther contention. Section 12 (Annotated Statutes, 10411) 

37 
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of the revenue law provides that property “shall be valued 
at its actual value which shall be entered opposite each 
item and shall be assessed at twenty per cent. of such 
actual value.” If the gross annual premium receipts of 
an insurance company are entered upon the lists, the 
company will be compelled to pay upon them the same 
percentage which is exacted for general state purposes 
upon the actual value of taxable property in the locality 
in which its business is carried on. As we have already 
attempted to show, such an exaction would not violate the 
rule of uniformity prescribed by the second clause of 
section 1, article [X of the constitution, and it may there- 
fore be upheld as an exercise of the power conferred by 
that section, although the legislature, perhaps, had not 
that clause in view when they framed and adopted the act. 

Lastly, it is further urged that the tax'is void because 
it is an attempt of the legislature to levy a tax for muni- 
cipal purposes directly. Section 7, article IX of the 
constitution, provides as follows: “Private property shall 
not be liable to be taken or sold for the payment of the 
corporate debts of municipal corporations. The legisla- 
ture shall not impose taxes upon municipal corporations, 
or the inhabitants or property thereof, for corporate pur- 
poses.” It is admitted by the demurrer that the assess- 
ment complained of was made by the tax commissioner 
of the city of Omaha for municipal purposes only. The 
power to tax is inherent in the legislature. It may, under 
the authorization of section 6, article IX of the constitu- 
tion, which is as follows: ‘The legislature may vest the 
corporate authorities of cities, towns and villages, with 
power to make local improvements by special assessment, 
or by special taxation of property benefited. For all other 
corporate purposes, all municipal corporations may be 
vested with authority to assess and collect taxes, but such 
taxes shall be uniform in respect to persons and property 
within the jurisdiction of the body imposing the same”— 
vest municipal corporations with authority to assess and 
collect taxes for corporate purposes, but, unless such au- 


VoL, 72] SEPTEMBER TERM, 1904. 531 


Aachen & Munich Fire Ins. Co. vy. City of Omaha, 


thority has been expressly delegated to the municipal au- 
thorities by an act of the legislature, the power to impose 
the same does not vest in the municipality. This proposi- 
tion is so elementary that the mere statement of it is all 
that is necessary. In the recent case of State Board of 
Tax Comnussioners v. Holliday, 150 Ind. 216, 49 N. BE. 14, 
cited and followed in Hart v. Smith, 159 Ind. 182, 64 N. 
E. 661, the principle is stated as follows: 

“The power of taxation is a sovereign power and belongs 
exclusively to the legislative department of the govern- 
ment. * * * Where the legislature has not exercised 
this power, no other department of the state government 
can supply the omission; and where no such regulation 
has been prescribed by law as to any particular species 
of property, then such property cannot be taxed.” 

Legislative acts under which the authority to impose 
taxes is asserted are to be strictly construed. People v. 
VUhicago & A. KR. Co., 194 Ill. 51, 61 N. E. 1064; State v. 
Trey, 42 Neb. 186. The defendants rely upon section 58 
of the revenue law as their authority for the imposition 
of the tax, but if this is the only authority they have, 
then they are attempting to enforce a tax for municipal 
purposes imposed by the legislature directly upon the 
property within a municipal corporation for corporate 
purposes. By section 7, article IX of the constitution, the 
legislature is forbidden to impose taxes upon municipal 
corporations, or upon the inhabitants or property thereof, 
for corporate purposes. 

In State v. Wheeler, 33 Neb. 568, the defendant in error 
was informed against for the violation of a law which 
required the payment to two per cent. of the gross premium 
receipts of foreign fire insurance companies within cities 
and villages as a duty or rate for the support of fire 
companies. It was contended upon behalf of the state 
that it was not a tax but a license fee imposed as 
a condition precedent to doing business, but this court 
held the exaction was not a license fee but a tax, and 
therefore violated the constitutiona] provisions inhibit- 
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ing the imposition of a tax by the legislature upon the 
inhabitants or property of municipal corporations for 
corporate purposes. 

In Lincoln Strect R. Co. v. City of Lincoln, 61 Neb. 109, 
139, this court say: 

“This section has received consideration from this court 
in State v. Whecler, 33 Neb. 568, and German-American 
Fire Ins. Co. v. City of Minden, 51 Neb. 870. Speaking 
with reference to the first case, it is said in the latter: ‘It 
is quite evident that it (the act considered in the first 
case) was held bad because it was an attempt by the legis- 
lature, not. to empower municipal corporations to impose 
a tax for corporate purposes, but to impose by the legis- 
lature itself a tax for corporate purposes on the inhabit- 
ants and property of the municipal corporation, this being 
forbidden by section 7, article LX of the constitution.’ 
If, then, the legislation now objected to is, in effect, the 
imposition of a tax by the legislature itself on the property 
of the defendant, and not an authority to the city to do it, 
the act would be void.” City & County of San Francisco 
v. Liverpool and London and Globe Ins. Co., 74 Cal. 113, 
- 15 Pac. 380. 

We are of opinion that the levy of taxes complained of 
in this action is void because the assessment was not made 
pursuant to any ordinance or authority of the city of 
Omaha, but under the supposed direct authority of section 
58 of the revenue law, and therefore was a violation of 
section 6 and section 7 of article IX of the constitution. 

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed 
and the cause remanded. for further proceedings in ac- 
cordance with this opinion. 

REVERSED. 
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By THE COMMISSION. 


This case differs from that of Aachen & Munich Fire 
Ins. Co. v. City of Omaha, ante, p. 518, only in the kind of 
insurance appellee writes. The decision in that case is 
decisive of this also. It is therefore recommended that the 
judgment of the district court be affirmed. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be ; 

AFFIRMED. 
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Abatement. Section 45 of the code expressly enacts that an action | 
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court to take such steps as shall become necessary to protect 
and preserve the rights of the incapacitated party. 
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JOHN S. STULL, JuDGE. Reversed. 


S. P. Davidson, for appellant. 


E. B. Quackenbush, Ed M. Tracy, Hugh La Master and 
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AMES, C. 


The plaintiff, a woman nearly 80 years old, entered into 
a written agreement with the defendants, her heirs at law, 
for the immediate distribution of her estate among them. 
There was no consideration moving to her, and she was 
admittedly lacking in full contractual capacity, and there 
is evidence that she yielded to united and persistent im- 
portunity by the heirs. All parties are agreed that for one 
reason or another the agreement was and is wholly void, 
but it has been in large part carried into execution. The 
object of this action is to procure its cancelation, in so far 
as it remains unexeccuted, and to obtain and retain for the 
plaintiff undisputed possession and enjoyment of the un- 
distributed portion of her estate. 

The defendants, ainong other defenses, pleaded in abate- 
ment that the plaintiff was of insufficient mental capacity 
to manage or control her own affairs or to begin and 
prosecute the action, and all parties pleaded her incapacity 
to make the alleged contract in controversy. The court 
by final decree found that the plaintiff “is and was for a 
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long time prior to the commencement of this action an 
incompetent person, and at the time of the commencement 
of this action was incapable and incompetent to have 
charge, direction and management of her own property 
and business.” Just what was meant by this finding is 
difficult to be understood, It was not followed by its 
logical consequence, the abatement of the action or an 
order suspending proceedings to await the appointment 
and appearance of a guardian, but was succeeded by a 
general finding in favor of all the defendants, except as 
to a particular tract of land which had been conveyed 
to one of them, and concerning which no specific adjudica- 
tion was made, and by a decree dismissing the action gen- 
erally, not without prejudice but as upon its merits, thus . 
in practical effect affirming a transaction which, as we 
have said, all the parties united in denouncing as void. 
The plaintiff appealed, and a reversal of the judgment 
appears to us to be a matter of course. Whatever may 
have been the mental capacity of the plaintiff at thé time 
she signed the agreement, there can be no doubt that that 
document was void for want of consideration and because 
it was extorted by means of undue influence amounting 
to a kind of duress per minas. If she subsequently became 
demented, as the court perhaps intended to find, that fact 
did not justify the remaining findings or the decree. 
Mental imbecility is not a ground for the judicial forfeit- 
ure of the rights or estate of a person afflicted thereby. 
But such examination of the record, which is quite 
voluminous, as we have been able to make, convinces us 
that the plaintiff was, at the beginning of the action and 
at the time of the trial, of sufficient understanding to 
decide rationally upon taking that step and upon prosecut- 
ing the suit with a view to preserving to herself sufficient 
of her property for her maintenance during the remainder 
of her life. Section 45 of the code expressly enacts that 
an action shall not abate by reason of the disability of a 
party happening during its pendency. If before the 
termination of the litigation she shall become incapaci- 
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tated, a duty will devolve upon the court, as the general 
conservator of the estates of all persons under disabilities, 
to see to it that her rights and estate are protected and 
preserved, either by a general guardian or by a next friend 
or guardian ad litem appointed by the court for the pur- 
poses of the action. 

The situation of the parties and of the property in dis- 
pute is such that a final disposition of the cause cannot 
conveniently be made by this court, and it is recommended 
that the judgment of the district court be reversed and the 
suit remanded for further proceedings in accordance with 
law. 


Lerron and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be reversed and the suit remanded for further pro- 
ceedings in accordance with law. 

REVERSED. 


LINCOLN SaFre Deposir & TRUST COMPANY Y. CHARLES 
Weston, AUDITOR OF PUBLIC ACCOUNTS. 


Fitep Ocrosper 20, 1904. No. 13,726. 


Claim against State. A creditor of the state is not excused from 
presenting his claim to the auditor of public accounts for settle- 
ment and allowance within two years after its accrual by the 
fact that the legislature has not made an appropriation for its 
payment. 


Error to the district court for, Lancaster county: 
ALBERT J. CORNISH, JUDGE. Affirmed. 


W. E. Stewart, for plaintiff in error. 


Frank N. Prout, Attorney General, and Norris Brown, 
contra, 
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AMES, C. 


Section 22, article III of the constitution of this state, 
prescribes that “no money shall be drawn from the 
treasury except in pursuance of a specific appropriation 
made by law, and on the presentation of a warrant issued 
by the auditor thereon.” Section 24 of article I of chapter 
4 of the Compiled Statutes of 1901 provides for the pay- 
ment of a bounty out of the state treasury to persons 
killing wolves in this state. Preliminary to such payment 
the statute requires that the person seeking it must make 
certain proofs before the clerk of the county in which the 
killing is alleged to have taken place, and that the county 
clerk, if satisfied with the truth and sufficiency of such 
proofs, shall make and deliver to the claimant a certificate 
to that effect, and that upon the presentation of such cer- 
tificate to the auditor of public accounts the latter should 
draw his warrant for the amount named therein against 
the general funds in the state treasury. This statute was 
repealed by an act approved February 27, 1903 (Laws 1903, 
ch. 2). An act approved April 11, 1903 (Laws 1903, ch. 
159), entitled, “An act making an appropriation for the 
payment of miscellaneous items of indebtedness owing by 
’ the state of Nebraska” contains the following lines: “Wolf 
bounty claims (estimated) $40,000.” There had been no 
previous similar appropriation affecting the present con- 
troversy. Section 9 of article III of chapter 83 of the Com- 
piled Statutes (Annotated Statutes, 9097) enacts that “in 
cases of claims, the adjustment and payment of which are 
not provided for by law, no warrant shall be drawn by the 
auditor, or countersigned or paid by the state treasurer, 
but all such claims shall be reported to the next legislative 
assembly, with such recommendation as the auditor may 
deem just”; and section 6 of the same article (Annotated 
Statutes, 9094) requires that “all persons having claims 
against the state shall exhibit the same, with evidence in 
support thereof, to the auditor, to be audited, settled and 
allowed within two years after such claims shall accrue.” 
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Reading these two sections together, there seems to be 
but littie, if any, room for doubt that the absence of an 
appropriation for the payment of a valid claim against the 
state does not excuse the claimant from presenting it to 
the auditor for settlement and allowance within the two 
years prescribed by the statute. In case of such absence, 
if the auditor deems the claim just and lawful, it is made 
his duty to report that fact to the legislature, and withhold 
his warrant until that body has provided funds for its 
payment. In such a case the legislature is the final court 
of appeal, although an intermediate or, rather, collateral 
appeal may be prosecuted in the courts. The plaintiff is 
the assignee for value of a large number of claims of the 
description mentioned aggregating in amount $288. Each 
of them has been duly proved before the county clerk of the 
county in which it arose, and the statutory certificates were 
filed with the auditor of state for allowance and payment, 
but a nuinber of them aggregating $160, not until after the 
lapse of more than two years from their respective dates. 
These latter the auditor rejected, and an appeal was taken 
to the district court. The foregoing facts were disclosed 
on the face of the petition, to which a general demurrer 
was sustained, and the action was dismissed. The plaintiff 
prosecutes error. 

We have already given, in substance, our reasons for 
thinking there is no error. The claims certainly did not 
“accrue”’—that is, become established as lawful demands 
against the state—later than at the date at which lawful 
proof of them was made before the county clerk, and the 
latter issued certificates to that effect. We cannot think 
that the delay of the legislature to make provision for 
the payment of such demands operated in any manner to 
the prejudice of the claimant’s rights as a creditor entitled 
to immediate payment. Nor can it be doubted that a 
creditor having an admitted or duly established demand, 
and so entitled, has an accrued claim which the statute 
requires him to present to the auditor for settlement and 
allowance within two years under penalty of being barred. 
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The appropriation act, above quoted, does not purport to 
remove the bar, but makes provision for the payment of 
existing claims, and cannot be regarded as applying to 
such as had already become extinguished by the statute 
of limitations. We therefore recommend that the judg- 
ment of the district court be affirmed. 


Lerron and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be 

AFFIRMED, 


CHICAGO, BURLINGTON & QUINCY RAILROAD COMPANY V. 
Moses ROBERTS. 


FILED OcTosBer 20, 1904. No. 13,658. 


Evidence examined, and held not sufficient to sustain the judgment of 
the trial court. 


Error to the district court for Johnson county: GEORGE 
W. Srusss, JupGe. Reversed and dismissed. 


J. W. Dewcese, F. LB. Bishop and 8. P. Davidson, for 
plaintiff in error. 


L. C. Chapman and George A. Adams, contra. 


OLDHAM, C. 


This cause of action is before the court for a second 
review on error. The first time it reached this tribunal 
every issue involved in the controversy was ably and care- 
fully reviewed in au unofficial opinion by Pounp, C., which 
may be found in 3 Neb. (Unof.) 425. At this hearing the 
cause was reversed and remanded because the evidence 
was not sufficient to support the judgment. On a new 
trial, directed by this court, substantially the same evi- 
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dence as that reviewed by the learned commissioner at the 
first hearing in this court was submitted, and piaintiff 
again had judgment, from which defendant prosecutes a 
second review to this court by petition in error. 

When the cause was reversed and remanded, plaintiff 
filed an amended petition, in which it sought to charge 
negligence on defendant’s part in the following allega- 
tion: 

“That at said time, and as the plaintiff was attempting 
to cross at said public crossing from the south to the north, 
and after he had stopped and looked and listened, and 
saw no approaching object, or heard none, and after so 
looking and listening, and after he had started across said 
track to the north, and just as he was approaching said 
crossing from behind said line of box cars standing on 
said switch, as above mentioned, the defendant, by its 
employees, carelessly and recklessly ran at a high and 
rapid speed a hand car down and along said main track 
of said defendant’s railroad from the west toward the 
east, carelessly, negligently and recklessly running the 
same down from behind the said line of box cars to, upon 
and immediately in front and under the heads of the horses 
of the plaintiff, which he was then driving, and by so doing, 
and by such reckless, careless and negligent running and 
operating of said hand car, scared and frightened said 
horses by its negligently coming upon and immediately in 
front of them and under their heads suddenly, and from 
behind said line of box cars, so that said horses at once 
became frightened.” 

The only additional evidence introduced at the last trial 
was that of witness Smith, who testified, in substance, that 
he was 75 or 100 yards north of the railroad, and saw the 
hand car after it had passed the depot, and that he thought 
the car was going a little faster than was usual in the 
yards. On cross-examination he said: “TI could not tell 
you how fast it was going, because I had no time to see 
how fast it was running. I said I thought they were run- 
ning a little faster than the usual gait.” Witness Kelly 
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also testified in addition to what he said at the former 
hearing, in answer to the question, “At this time it was 
voing along in just a usual manner, was it not? A. I 
guess it was the usual rate; I do not know what the usual 
rate of speed is; it was running not extremely fast nor 
extremely slow.”? The plaintiff also extended his testi- 
mony from what it had been at the former hearing by 
saying, in substance, that the hand car seemed to be run- 
ning at a rapid rate when it brushed in front of his team. 
This was practically all the additional evidence intro- 
duced at the last hearing. As will be noticed by an ex- 
amination of the amended petition, plaintiff relied for a 
recovery on the negligence of defendant in running its 
hand car at an unusual and dangerous rate of speed at 
the public crossing where the injury took place; and in 
' conformity with this theory the court instructed the jury, 
at plaintiff’s request, that: 

“You are further instructed that it is the duty of every 
reasonable man to exercise caution to the extent necessary 
to guard against the particular or obvious danger with 
which he is confronted, and that in all circumstances he 
is required by the law to use such care and caution as an 
ordinary, reasonable and prudent person would exercise 
under such circumstances.” 

All the evidence introduced by defendant tended to show 
that the hand car was run in a reasonable and careful 
manner, at a rate not to exceed 5 or 6 miles an hour, up to 
and at the place of the accident, and as there was no testi- 
mony introduced by plaintiff tending to show an uureason- 
able or dangerous rate of speed, we are compelled to say 
for the second time that the judgment of the lower court 
is unsupported by any competent testimony. When the 
cause was here for review at the first instance, the writer 
of the present opinion said: 

“TI concur generally in every proposition discussed by 
my learned associate in this opinion, but as all evidence 
possible for the plaintiff to procure tending to show action- 
able negligence on the part of the railroad appears to have 
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been produced at the trial in the court below T see no 
good reason for remanding this cause. I think the peti- 
tion should be dismissed and further litigation over the 
matter should be stopped.” A second review strengthens 
this conviction. 

We therefore recommend that the judgment of the dis- 
trict court be reversed and that plaintifi’s cause of action 
be dismissed. 


AMES, C., concurs. LETTON, C., not sitting. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
plaintiff’s cause of action dismissed. 


REVERSED AND DISMISSED. 


STATP OF NEBRASKA, EX REL. WILLIAM J. CRANDALL, V. 
CHICAGO, BURLINGTON & QUINCY RAILROAD COMPANY. 
Fitap Octoser 20, 1904, No. 18,539. 


1. Common Carriers: Durms To Suiprers. A common carrier of goods 
is required to provide facilities for and to receive and ship goods 
tendered at its stations on payment or tender of the usual tariff 
rates, and has no right to discriminate or favor one shipper over 
another in rates or facilities. 


But this general principle is subject to the modi- 
fication that if the carrier has furnished itself with cars suffi- 
elent to carry the freight which may reasonably be expected to 
be offered for carriage, taking into consideration the fact that at 
certain seasons more cars are needed, it has exercised due dili- 
gence in that regard, and where through causes which are not 
within its control it cannot supply the cars temporarily made 
necessary by unusual demand therefor, it is entitled to apportion 
the same in a fair and equitable manner among its patrons, and 
cannot be compelled to provide one shipper with cars to the 
exclusion of others. 


3. Evidence. Under the facts set forth. in the opinion, held, that no 
unjust discrimination has been proved, and that the relator is 
not entitled to the writ of mandamus prayed for. 
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Error to the district court for Lancaster county: Ep- 
WARD P. HOLMES, Jupcy. Affirmed. 


H. F. Rose, for plaintiff in error. 
J. W. Deweese and Frank H. Bishop, contra. 


LETTON, C. 


This is an application for a peremptory writ of manda- 
mus to compel the respondent to furnish and deliver to 
relator sufficient freight cars to enable him to ship all 
grain and mill products offered for shipment at the rail- 
road station of the respondent at Firth, Nebraska, and 
to compel the respondent to furnish equal facilities and 
privileges to the relator in the matter of providing c...s 
for the shipment of grain that are given to his competitor 
in business, the Farmers’ Grain & Lumber Company. 

William J. Crandall, the relator, now is and has been 
engaged, for a number of years, at the town of Firth, 
Lancaster county, Nebraska, in operating a mill and ele- 
vator, and of buying, selling, and shipping grain and 
mill products. A few years ago The Farmers’ Grain & 
Lumber Company was organized by a number of farmers 
residing in that locality for the purpose of dealing in grain, 
and ever since this corporation began business sharp com- 
petition has existed between the respective grain dealers. 
Both of these parties occupy elevators situated upon the 
line of railroad of the respondent. It appears that in the 
early part of 1903 a shortage of cars existed on the lines 
of the respondent, and that it was compelled to apportion 
the cars available at that time between the grain shippers 
operating upon its lines of railroad, and it further appears 
that during this time the respondent had furnished cars 
in equal numbers to the rival grain dealers at Firth for 
the shipping of grain, upon the theory that, as a grain 
dealer, Crandall was entitled to an equal number of cars 
with the Farmers’ Grain & Lumber Company, and, in 
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addition thereto, as a miller, he was entitled to whatever 
cars he could use and the railroad could furnish for the. 
purpose of shipping his mill products; but that, since the 
mill products were for the most part destined to southern 
points, foreign cars were furnished him specially for such 
shipments. Under this arrangement, Mr. Crandall, from 
the 1st of December, 1902, to the 12th of February, 1903, 
had been furnished in all 102 cars, while the Farmers’ 
Grain & Lumber Company had been furnished 47. After 
the 12th of February, 1903, the railroad agent at Firth, Ne- 
braska, was instructed by C. B. Rogers, the division super- 
intendent, that after that date the railroad company would 
furnish Mr. Crandall cars for flour, bran and straight car 
loads of corn meal as mill products, and then divide the 
remainder of the available cars evenly between Crandall 
and the Farmers’ Grain & Lumber Company, and that 
under this ruling mixed car loads of corn meal, chop, 
cracked corn and sack corn would be counted at their. 
capacity as cars loaded with grain. 

It would seem that the moving cause of this order was 
the fact that a complaint had been made by the Farmers’ 
Grain & Lumber Company to the railroad company that 
Crandall was obtaining more than his share of cars by 
reason of his shipping chop and cracked corn as mill pro- 
ducts, when they ought of right to be counted as grain 
in the division of cars, and thus that the Farmers’ Grain & 
Lumber Company was being unduly discriminated against 
in the apportionment of cars furnished. Following the 
making of this order, whenever Crandall shipped a car 
load of chop or of mixed chop and sack corn or oats, the 
agent at Firth furnished a like capacity of cars to the 
Farmers’ Grain & Lumber Company for the shipment of 
grain, and out of this order and the action of the agent 
of the railway company in accordance therewith this con- 
troversy takes its rise. 

It is apparent from the whole testimony that the officers 
of the railroad company endeavored to fairly and equitably 
apportion cars for the shipment Of grain between these 
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contending parties. The determination of the question 
at issue depends almost wholly upon whether the article 
of commerce which is termed “coarse meal” or “chop” by 
Mr. Crandall, and is denominated “cracked corn” by the 
respondent and the Farmers’ Grain & Lumber Company, 
should be considered as grain for the purpose of the ap- 
portionment of cars or should be classed as a mill product. 
If this article is handled and dealt in by grain dealers 
and elevator proprietors, and is not known under the 
custom and usages of the trade as a mill product or meal, 
then the Farmers’ Grain & Lumber Company would be 
entitled, under the rule adopted by the respondent, which 
seems to be fair and reasonable, to an equal capacity of 
freight cars for shipment of grain to those used by Mr. 
Crandall in the shipment of this product; whereas, if this 
article falls properly and legitimately under the head of 
mill products, and is to be considered as a manufactured 
article, Crandall would be entitled to such cars as the 
railroad could furnish him to use in his milling business, 
including the shipment of this product, and, in addition 
thereto, with as many cars for grain shipments as were 
furnished to his competitor. A sample of this product 
taken from a sack in a car loaded by Mr. Crandall was 
in evidence in the district court, and is attached to the 
bill of exceptions in this case. A number of witnesses 
engaged in the elevator and grain dealing business testified 
that this article was what is known in the trade as 
“cracked corn”; that it is manufactured simply by crush- 
ing the corn between rollers, and is not cleaned or bolted 
in any manncr, the resulting product being the same as 
that produced by the ordinary farmers’ feed mill; while 
Crandall testifies that it is properly known as “coarse 
corn meal,” though admitting that it is so produced. It 
seems also that in the southwestern tariff sheet a higher 
rate is charged for corn chop than for corn, and that on 
respondent’s system “chop” is classified as a separate item. 
It is therefore contended by Crandall that this product is 
not properly shipped as grain but as a mill product. 
38 
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Should the “chop,” “cracked corn” or “coarse meal,” ag it 
is variously termed, be regarded in the distribution of cars 
as a grain oras a mill product? This question is not free 
from doubt. It is shown that a number of elevators in 
this state which do not do a milling business have had a de- 
mand from their customers for cracked corn for feeding 
purposes, and that to meet this demand they have installed 
roller machinery for the purpose of cracking the corn, and - 
that the article thus manufactured is handled and sold 
as other corn by grain dealers. On the other hand, it is 
shown that Mr. Crandall has installed expensive ma- 
chinery at his mill for the purpose of manufacturing corn 
meal. But it is also shown that in the manufacture of 
corn meal for culinary purposes the corn is first kilndried, 
then cracked or ground between rollers, and afterwards 
bolted, and that in the manufacture by him of this “coarse 
nieal” or “cracked corn” the same rollers are used, but 
they are set farther apart so as not to crush the grain so 
finely; that the corn is not kilndried and the product is 
not bolted. The corn is merely passed between the rollers 
and from there loaded into the car. After examining the 
sample attached to the bill of exceptions and considering 
the evidence in the case, we are convinced that this sub- 
stance properly belongs under the head of “cracked corn” 
or “chop,” and is not in the ordinary acceptation of the 
term ‘‘meal”; and we are further convinced from the testi- 
mony that under the usages of the trade the article is 
properly handied by grain dealers as well as millers. Tak- 
ing this view of the facts proved we are of the opinion 
that the distribution of cars as made by the respondent was 
not unfairly discriminative against the relator, but that, in 
view of all the circumstances, he has no reason to complain 
upon that ground. 

The record shows that considerable ill feeling exists 
between some of the members of the Farmers’ Grain & 
Lumber Company and Mr. Crandall, and that certain 
charges and complaints had been made to the railway 
company that Crandall had been shipping grain under 
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the guise of mill products by covering part of the contents 
of the car and thereby obtaining more than his share of 
cars. We are convinced, however, that these charges are 
not warranted by the evidence and that Crandall was 
honest and sincere in his opinion that as a miller he was 
cntitled to all the cars the railroad could furnish for his 
use in shipping all kinds of mill products, including 
therein “cracked corn,” and that as a grain dealer he was 
entitled to an equal number of cars with his competitor, 
excluding cars used for “cracked corn,” “chop,” etc. We 
are further convinced that no intention on the part: of the 
respondent’s agents or officers to discriminate unfairly 
against Mr. Crandall has been shown, and that they have 
been placed in the difficult position of trying to do business 
with two active and jealous competitors in such a manner 
as to remain upon good terms with both, a task almost 
beyond human power. 
“How happy could” they “be with either, 
Were t’other dear charmer away!” 

The brief of the relator is largely devoted to the proposi- 
tion that a common carrier of goods is required to provide 
facilities for and to receive and ship goods tendered at its 
stations on payment or tender of the usual tariff rates; 
that it has no right to discriminate or favor one shipper 
’ over another in rates or facilities and that such duties of © 
common carriers are enforceable by mandamus. With 
this proposition we agree. Since the briefs in this case 
were filed, the case of State v. Chicago, B. & Q. k. Co., 71 
Neb. 598, has been decided by this court. That decision is 
in accord with the principles contended for by relator, 
but with the further qualification that, when the carrier 
has furnished itself with the appliances necessary to trans- 
port the amount of freight which may in the usual course 
of events be reasonably expected to be offered to it for 
carriage, taking into consideration the fact that at certain 
seasons more cars are needed, it has fulfilled its duty in 
that regard, and it will not be required to provide for such 
a rush of grain or other goods for transportation aS may 
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only occur in any given locality temporarily, or at long 
intervals of time, Tt appears that ordinarily the respond- 
ent has cars enough to meet the usual requirements of 
shippers, but that, owing to the long coal strike in the 
east, conditions had been abnormal, and the railroad 
company had at this time been unable to have returned 
to its line a large number of its cars which had been sent 
to points upon other railroads, and that it had found it 
necessary to impose an extra charge in the nature of a per 
diem for cars which were retained by other lines for more 
than 30 days, with the purpose of procuring an expeditious 
return of the cars. That owing to this scarcity it was im- 
possible to furnish at this time all the cars necessary for 
use, not only by the relator, but by all other grain shippers 
along its lines in this state. Under this state of facts, the 
modifying principle above quoted applies, and if no unjust 
discrimination appears, no shipper has the right to com- 
plain because he has not been able to obtain carriage for 
all the goods which he may desire transported. 

We are of the opinion that no failure of duty or unjust 
discrimination has been shown upon the part of respond- 
ent, and that the judgment of the district court should be 
affirmed. 


AMES, C., concurs. 
By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


WILLIAM A. CAMPBELL, RECEIVER, V. ED M. Tracy, RE- 
CEIVER. 


Fimep Octoser 20,1904. No. 13,561. 


Decision followed. The decision in this case is governed by the 
principles announced in Campbell v. Noyes,Norman & Co., ante, 
p. 201, which is followed. 


VOL. 72] SEPTEMBER TERM, 1904. 549 


Campbell v. Tracy. 


Error to the district court for Johnson county: JOHN 
8S. STULL, JUDGE. Reversed. 


L. C. Chapman and George A. Adams, for plaintiff in 
error. 


Ed M. Tracy, pro se. 


LErTon, C. 


This is a proceeding in error by which it is sought to 
review a judgment of the district court for Johnson county 
by which the defendant in error was adjudged to have a 
lien upon the real estate of the Chamberlain Banking 
House, a corporation, then in the hands of the plaintiff in 
error as receiver. It appears that, in the settlement of the 
affairs of the firm of Fairall & Rubelman, a partnership, 
a receiver was appointed by the district court for Johnson 
county, and an accounting had between said partners, to 
which the Chamberlain Banking House was made a party; 
among other things the conrt found that there was in the 
hands of the Chamberlain Banking House to the credit 
of said firm the sum of $292.19, and the following order 
was made in said case: “It is therefore ordered by the 
court that the defendant, the Chamberlain Banking House, 
pay to the receiver the sum of $292.19 now in its hands.” 
No further order was made in this behalf, nor was execu- 
tion awarded against the bank. Afterwards, and before 
the payment of this amount, the Chamberlain Banking 
House failed, and the plaintiff in error was appointed 
receiver thereof. Application was made by the defendant 
in error, as receiver of said firm of Fairall & Rubelman, 
for an order declaring his claim to be a lien upon the real 
estate of the corporation. The district court found “that 
the order made in the case of Fairall & Rubelman, though 
informal in its terms, is and was a judgment regularly 
entered in this court, and constitutes a valid lien upon 
said premises from the date of its being rendered,” and 


a 
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directed the receiver to: pay the same out of the proceeds 
of the sale of the reai estate. The principies governing ihis 
‘ase are the same as those applied in the case of Campbell 
v. Noyes, Norman & Co., ante, p. 201. In that case there 
was an order directing the Chamberlain Banking House 
to pay to the person named therein a specified sum of 
money, but there was no recital that one party shall have 
and recover of the other a sum certain, and that in default 
of payment execution shall issue. It seems clear that no 
execution could issue upon the order directing the pay- 
ment of the money by the Chamberlain Banking Louse 
to the defendant in error, without a further order being 
made by the district court. The reasoning in the opinion 
in Campbell v. Noyes, Norman & Co. applies to the facts 
in this case and we adopt the same. 

We recommend that the judgment of the district court be 
reversed and the cause remanded for further proceedings. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded for further proceedings. 


REVERSED. 


Frances A. M. EDDY ET AL., APPELLEES, V. CITY OF OMAHA 
ET AL., APPELLANTS.* 


FIlep OcToBer 20,1904. No. 13,572. 


1. Judicial Sale: Appraisal: Estopren. Where the amount of an ap- 
parent tax lien not included in a decree has been deducted from 
the appraised value of the debtor’s interest by the appraisers, and 
the purchaser, assuming that the taxes were valid, takes ad- 
vantage of the deduction thereof, he will be presumed to have 
agreed with the judgment debtor that he will pav the taxes so 
deducted, and will not be heard to deny their validity in an 
equitable proceeding seeking to enjoin their collection. 


* Rehearing opinions. See post, pp. 559, 561, 
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2. Deed: RECITALS: EsTorrEL. Where a purchaser of lands which are 
subject to an apparent lien for special assessments procures the 
title to the premises by a conveyance which recites that they are 
subject to the specific lien of the special assessments, which with 
interest thereon the purchaser assumes and agrees to pay as a 
part of the consideration thereof, he will not be permitted in a 
court of equity to set aside the tax as invalid. 


3. Paving: Notice. The provisions of a statute and ordinance requir- 
ing 30 days’ notice to be given property owners to designate the 
material which they desire used in repaving are mandatory and 
jurisdictional. 


4. Pleading: WalIvER: Issurs. Where the charter and the ordinances 
of a city require notice to be given to property owners for 30 
days to designate material for paving, and notice is not given 
for the specified time, and the city relies upon facts tending to 
show a waiver of the failure to give notice, it should plead the 
waiver in its answer, and no waiver having been pleaded the 
facts are outside of the issues in the case. 


APPEAL from the district court for Douglas county: 
Irvine F. Baxter, Jupce. Judgment modified. 


C. C. Wright, W. H. Herdman and A. G. Ellick, for 
appellants. 


HH. W. Pennock and I’. J. Griffin, contra. 


LETTON, C. 


Separate actions were begun in the district court for 
Douglas county by Frances A. M. Eddy and others, and 
Mattie D. Valentine and others, against the city of Omaha 
and others, for the purpose of obtaining injunctions against 
the collection of certain special assessments in repaving 
districts No. 48 and No. 67, and special improvement dis- 
trict No. 597, in the city of Omaha. These actions were 
afterwards consolidated and tried together. A decree was 
rendered in favor of all the plaintiffs, except John H. 
Evans and Lizzie B. Evans, against the defendants, can- 
celing the repaving and curbing assessments complained 
of, enjoining their collection and removing the cloud upon 
the title of the real estate belonging to the several plain- 
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tiffs caused by the assessments. From this decree the 
plaintiffs John H. Evans and T.izzie P. Evans have ap- 
pealed, and so also has the city of Omaha, defendant. 
Among other things the plaintiffs allege in their petitions 
that the petitions to the city council for the repaving were 
not signed by a majority of the owners of the foot frontage 
on the strect to be improved; that the city failed to give 
30 days’ notice to property owners to select the material 
to be used in repaving; that there were not sufficient funds 
' in the city treasury of the city of Omaha available to pay 
for the repaving of the intersections of streets and alleys 
at the time the improvement was ordered; that the notice 
of the time and place of the meeting of the board of equali- 
zation for the purpose of equalizing the repaving assess- 
ment was not given or published according to law; and 
allege a number of other defects in the proceedings which 
it is not necessary to notice. The city answered, deny- 
ing the invalidity of the proceedings and setting up es- 
toppels as to some of the plaintiffs. The court found in 
its decree that the assessment was null and void for the 
four reasons alleged in the petition and stated above. In 
the briefs of appellant, the city of Omaha, it is conceded 
that the assessment in controversy was null and void, for 
the reason that proper and legal notice was never given 
of the meeting of the board of equalization which pur- 
ported to equalize the assessments. For this reason it 
will be unnecessary for us to examine the evidence in the 
case, except with reference to the rights of the appellants 
John H. Evans and Lizzie P. Evans, whom the court found 
were estopped from contesting the validity of the tax; with 
reference to those of the plaintiff, Harriet G. Pritchett, 
whom the appellant city of Omaha insists appeared before 
the board of equalization in pursuance to the defective 
notice, and thereby waived all defects in the form and 
service of notice of the sitting of the board of equaliza- 
tion; and with reference to those of the plaintiff, the 
Omaha Loan & Trust Company Savings Bank, which the 
appellant city of Omaha contends is estopped to question 
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the validity of the special assessments, by reason of the 
presumption that it assumed and agreed to pay the same, 
having received the benefit of the same by a deduction of 
the amount from the appraised value of the property af- 
fected at the time it purchased it at foreclosure sale. 

These concessions narrow the field of inquiry. We will 
first consider the appeal of John H. Evans and Lizzie P. 
Evans. The evidence shows that they jointly procured 
title to lot 11, in block 4, in Summit Reserve addition to 
the city of Omaha, by a deed of conveyance which con- 
tained the following provision: “Subject to the state and 
county taxes for the year 1900, and to eight instalments 
for the repaving of Farnam street in improvement dis- 
trict No. 597, which, with interest thereon, the purchasers 
assume and agree to pay as a part of the consideration 
hereof.” By these provisions the grantees bound them- 
selves to pay the specific special assessments which were 
described in the deed and which are in controversy in this 
case. 

In Kruger v. Adams & French Harvester Co., 9 Neb. 526, 
as in the case at bar, the debt which the plaintiff assumed 
and agreed to pay did not constitute an actual lien upon 
the premises. While it was an apparent lien, still it pos- 
sessed no legal force or validity. The court held, how- 
ever, that if Kruger agreed with Wells, in consideration 
of the conveyance, to pay off the judgment of the harvester 
company, he could not be said to have done equity in the 
premises, when he came into court to enjoin the collection 
of the judgment out of the land, without first paying off 
the judgment according to his agreement. The doctrine 
in this case is just and equitable, it has become the settled 
law of this state, and it is now too late to attempt to 
change it. Skinner v. Reynick, 10 Neb. 323; Bond v. 
Dolby, 17 Neb. 491; Koch v. Losch, 31 Neb. 625; Nye & 
Schneider Co. v. Fahrenholz, 49 Neb. 276; Farmers Loan 
é& Trust Co. v. Schwenk, 54 Neb. 657; Arlington Mill & 
Elevator Co. v. Yates, 57 Neb. 286; Coos v. Goos, 57 Neb. 
294; Battelle v. McIntosh, 62 Neb. 647; Curtis v. Osborne 
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& Co., 63 Neb. 887; Omaha Savings Bank v. Ory. of 
Omaha, 4 Neb. (Unof.) 5638; Equitable Trust Co. v. City 
of Omaha, 69 Neb. 342; Hart v. Beardsley, 67 Neb. 145. 
There could hardly be a plainer application of this 
principle than in the case at bar. The purchaser obtained 
the benefit of the deduction from the consideration money 
of the amount of the eight instalments of special assess- 
ments, by reason of his agreement to pay the same. He 
deprived his vendor of this money upon the promise that 
he would pay it to the city of Omaha upon this specific 
special assessment. It would be manifestly inequitable 
to allow him to retain the money which he promised his 
grantors that he would pay, and at the same time allow 
him to come into a court of equity and ask it to relieve 
him from his agreement. As is said in Hquitable Trust 
Co. v. City of Omaha, 69 Neb. 342: “If appellant does 
not propose to pay the taxes in question, what does he 
propose to do with the money he has withheld from the 
owner of the land?” The taxes were presumptively valid, 
and the owner of the property was at least under moral 
obligations to pay them. The facts in the cases cited by 
the appellants in their brief are clearly distinguishable 
from those in which the principle herein stated is laid 
down. By the agreement to pay the specific assessments, 
and by obtaining the benefit of the deduction of the amount 
of the same as a part of the consideration for the property, 
the appellees are estopped to maintain an action to set 
aside the apparent lien of these special assessments. 


Omaha Loan & Trust Company Savings Bank: 

As to the question whether the Omaha Loan & Trust 
Company Savings Bank is estopped to deny the validity 
of the tax, it appears that the property in controversy was 
purchased by the appellee savings bank at foreclosure 
sale; that upon the appraisal of the property for sale under 
the decree, the appraisers fixed the gross value of the same 
at the sum of $8,800; that certificates of liens were ob- 
tained and liens were deducted from the gross appraisal 
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as follows: Regular city taxes, $375.23; special assess- 
ments for paving in paving district No. 48, $170.23; special 
assessments for curbing and guttering in said district No. 
48, $32.28; regular county taxes, $118.02. Total liens, 
$695.76, leaving the net appraisal, $8,104.24. It appears 
therefore that the special assessments. in controversy, 
amounting to $202.51, were deducted from the amount of 
the appraisement. The property was sold to the plaintiff 
upon its bid of $5,425. The theory upon which the savings 
bank, the appellee, urges that no estoppel has arisen 
against its right to contest the validity of the special assess- 
ments is that, since its bid was only $441 less than two- 
thirds of the gross appraised value, and since it has paid 
the regular city and county taxes, amounting in all to 
$493.25, it derived no benefit from the deduction of the 
special assessments, and therefore comes into court with 
clean hands, having done equity in the premises by paying 
valid taxes to a Jarger amount than the advantage it gained 
by the deduction of both special assessments and regular 
taxes. This contention is based upon the idea that the 
only advantage the appellee gained was the difference be- 
tween two-thirds of the gross appraised value and the 
amount of its bid; but the amount of the gross appraised 
value has no relation to the inquiry, and cannot be taken 
into consideration in determining whether or not the ap- 
pellee has received the benefit of the deduction. The ques- 
tion is, not what the appellee might bid if no liens had 
been deducted, but what was actually done. When, in 
foreclosure sales, liens are deducted from the appraisal, 
a purchaser who buys under such appraisal will be pre- 
sumed to have assumed and agreed to pay the liens, unless 
something to the contrary appears in the record. There 
is nothing in this case to set aside the presumption. A 
full discussion of the question of whether an estoppel 
arises under such circumstances is to be found in Omaha 
Savings Bank v. City of Omaha, supra, and Kquitable 
Trust Co. v. City of Omaha, supra, also in the concurring 
opinion of SEp@wick, J., in Hart v. Beardsley, supra. We 
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are of the opinion that the district court erred in finding 
thai tne appelice was not estopped to contest the validity 
of the special assessments, and the decree should be modi- 
fied accordingly. 


Harriet I. Pritchett: 

As to Harriet L. Pritchett, appellee, it appears that 
although the notice of the meeting of the city council as 
a board of equalization was defective, yet she filed a pro- 
test before the board as to the repaving of Farnam street, 
and, so far as that street is concerned, such appearance 
waived the defect in the notice as to her. It is therefore 
necessary to consider whether or not the proceedings were 
otherwise regular as to her. The charter of the city pro- 
vides, sec. 110: “It shall be the duty of the mayor and 
council to give the property owners in said district 30 
days from the approval and publication of the ordinance 
declaring such improvement necessary, to designate by 
petition the material to be used in the paving of the 
streets.” The ordinance which ordered street improve- 
ment district No. 597 repaved, which district includes the 
Farnam street property of appellee Pritchett, required 
the board of public works “to publish a notice to property 
owners within said street improvement district No. 597 to 
select the material for the pavement within their district, 
and to notify the council of such selection within 30 days 
of the publication of such notice; the hour and the day 
of the expiration of said 30 days to be made in said publica- 
tion.” In accordance with the ordinance the board of 
public works published the following notice: “Notice is 
hereby given that 30 days will be allowed you from the 
first day of publication of said ordinance No. 4245 within 
which to designate by petition to the honorable mayor and 
city council of the city of Omaha the material to be used 
in repaving said Farnam street. Said petition must be 
filed with the city clerk prior to 12 o’clock, noon, August 
31, 1897, at which time the said 30 days will have expired.” 
This notice was first published on August 2, 1897, and by 
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its terms the 30 days were to expire at noon on August 31, 
1897. It is apparent therefore that the 30 days’ notice by 
publication was not given as required by the ordinance. 
The provisions allowing the owners of property abutting 
upon any contemplated street improvement the privilege 
of designating the material by which the improvement is 
to be made are eminently just and fair. When the in- 
dividual property owner is compelled to be charged with 
the burden of constructing street improvements for the 
benefit of the general public, as well as incidentally for 
his own benefit, it is proper and right that he should have 
a voice in the determination of the material to be used. 
It is he who bears the burden. Out of his pocket comes 
the money to pay for the material which is to be used. 
Provisions in a city charter which make it the duty of the 
mayor and council to give the property owners in an im- 
provement district 30 days from the approval of the ordi- — 
nance declaring such improvement necessary to designate 
the material to be used, and provisions in an ordinance 
based upon said provisions of the charter which require 
the publication of said notice for 30 days are mandatory, 
and, unless waived in some manner by the property owner 
to be affected, the lack of such notice will prevent the 
council from acquiring jurisdiction to levy a tax to pay for 
such improvement. Aforse v. City of Omaha, 67 Neb. 426. 
In the instant case it appears that, before the expiration of 
the time fixed in the notice, a petition signed by the owners 
of a majority of the foot frontage of the property abutting 
ou Farnam street, and designating certain material as 
the matcrial to be used, was filed with the city clerk, and 
it is contended by the city that this waived the defect in 
the publication of the notice. This alleged waiver has not 
been pleaded in the answer. If the city relies upon the 
fact that the failure to give notice was waived by this 
action, it should have pleaded the facts in its answer. 
Not having done so, it cannot take advantage of the alleged 
waiver in its proofs. No such issue was tendered in the 
case. The city relied upon the sufficiency of the notice; it 
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was fatally defective, and proof of circumstances tending 
to show a waiver by some of the property owners was out- 
side of the issues in the case and cannot be considered. 
The plea is of the nature of confession and avoidance, is 
new matter, and must be pleaded in order to be considered 
by the court. Lowe v. Prospect Hill Cemetery Ass’n, 58 
Neb. 94; Omaha Fire Ins. Co. v. Johansen, 59 Neb. 349. 
We are of the opinion that by the failure to give notice 
to the property owners to designate material for the length 
of time prescribed, the council did not acquire jurisdiction 
to levy the special assessment for paving against the prop- 
erty of Harriet L. Pritchett within said district, and that 
therefore the decree of the district court with reference to 
this appellee is correct and should be affirmed. 

It appears that the curbing and guttering in paving dis- 
tricts numbered 48 and 67 were ordered after the streets 
in said districts had been ordered paved. As the law stood 
at that time, the city council had the power to order curb- 
ing and guttering done upon streets which had been 
ordered paved, without any petition of the property own- 
ers being presented for that purpose. No limitation ex- 
isted upon the power of the city authorities to charge 
the expense of such work upon the property abutting upon 
the improvement. For a discussion of the law as it then 
stood see Orr v. City of Omaha, 2 Neb. (Unof.) 771; City 
of Omaha v. Gsantner, 4 Neb. (Unof.) 52. The city there- 
fore had jurisdiction to levy the special taxes for curbing 
and guticring in paving districts numbered 48 and 67, and 
such taxes were properly charged upon the abutting prop- 
erty. 

A number of other questions are discussed in the able 
briefs which have been submitted, but since these considera- 
tions dispose of the matters in controversy they will not be 
considered. It was suggested upon the argument that the 
opinion of the court was desired in regard to a number of 
these questions, but suffice it to say that the proper func- 
tion of the court is to decide causes which have actually 
arisen and not to anticipate other controversies. 


. 
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We recommend that the cause be remanded to the dis- 
trict court, with directions to modify its decree so as to 
sustain the validity of the curbing and guttering taxes in 
paving districts numbered 48 and 67, and to dismiss the 
action as to the Omaha Loan & Trust Company Savings 
Bank. As to all other matters the judgment of the district 
court should be affirmed. 


OLDHAM and AMES, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the cause is remanded to the district court, with 
directions to modify its decree so as to sustain the validity 
of the curbing and guttering taxes in paving districts 
numbered 48 and 67, and to dismiss the action as to the 
Omaha Loan & Trust Company Savings Bank. As to all 
other matters the judgment of the district court is affirmed. 


JUDGMENT ACCORDINGLY. 


The following opinion on motions for rehearing, leave 
to amend answers, and motions to modify judgment, was 
filed January 5, 1905. Judgment modificd: 


LETTON, C. 


Appellants have filed motions herein, relating to that 
part of the decree in favor of Harriet L. Pritchett, for re- 
hearing; for leave to amend answers in this court, and that 
the case may be remancled with directions to permit them 
to amend answers below. Since appellants scem to have 
misunderstood the language of the opinion as to the time of 
publication of the notice required to be given property 
owners to designate the material which they desire to be 
used in repaving, it is perhaps advisable to state that it 
was not the intention of the court to hold that this notice 
should be published each day for 30 days. Some of the 
ambiguity may come from the fact that the writer adopted 
the language of appellants’ brief, wherein it is stated: 
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“It is apparent that the 30 days’ notice was not given by 
publication as required by the ordinance.” The statute 
and ordinance only require that the notice be published 
once, notifying the property owners that they must within 
30 days of the publication of such notice select the material 
to be used. The notice in this case was published on 
August 2, 1897. It stated that the 30 days would expire 
on August 31, 1897, at noon, which was incorrect. Ap- 
pellants now argue that, though the notice informed the 
property owners that the 30 days would expire at noon on 
August 31, this was a mere irregularity, because the 
charter, the ordinance and the notice itself informed them 
that they had 30 days from the publication of the notice 
within which to designate said material, citing Armstrong 
v. Middlestadt, 22 Neb. 711, and Scarborough v. Myrick, 
47 Neb. 794. We are of the opinion that this argument 
is sound. That if, in fact, 30 days had elapsed before the 
council took any action upon the matter, the recital in 
the notice that the time would expire several days before 
the 30 days elapsed would be merely an irregularity, and 
would not prevent the council from acquiring jurisdiction. 
The evidence shows however that, on the first day of 
September, 1897, and before the expiration of 30 days from 
the publication of the notice, the council acted, and passed 
an ordinance ordering the improvement of the street by 
repaving with sheet asphaltum. We held in dJforse v. City 
of Omaha, 67 Neb. 426, that the council was without juris- 
diction to act until the expiration of the 30 days given 
property owners to select material, and are still of that 
opinion. The council, therefore, having acted before the 
80 days expired, was without jurisdiction to pass the ordi- 
nance and its proceedings were void. 

The appellees also filed motions to modify the judgment 
of this court as to the curbing and guttering assessments 
in paving districts numbered 48 and 67. The opinion holds 
correctly that the city council had power to order curbing 
and guttering done upon the streets which had been ordered 
paved, without any petition of the property owners being 


VoL. 72] SEPTEMBER TERM, 1904. 561 


Eddy v. City of Omaha, 


presented for that purpose. It is conceded, however, that 
no notice of the sitting of the board of equalization held 
to equalize such taxes in said districts was ever given. 
This being so the assessment was unauthorized, and the 
taxes are void. The decree of the district court, therefore, 
as to such taxes should be affirmed. 

At the hearing our attention was not called to the fact 
that the Omaha Loan & Trust Company Savings Bank 
was the owner of other property, the taxes upon which are 
in controversy in this suit, besides that situated in dis- 
trict numbered 48. The opinion therefore only relates to 
the property of the bank in that district, and the decree 
should be modified so as to provide that the action of the 
bank be dismissed as to its property described in district 
numbered 48, and that otherwise the judgment of the dis- 
trict court should be affirmed. 


By the Court: For the reasons stated in the foregoing 
opinion, the several motions of appellants herein referred to 
are overruled, and the judgment heretofore entered in this 
case is so modified as to dismiss the action of the Omaha 
Loan & Trust Company Savings Bank as to its property 
in paving district numbered 48 described in the pleadings. 
In all other respects the judgment of the district court is 
affirmed. 

JUDGMENT MODIFIED. 


The following opinion on second motion for rehearing 
was filed May 17, 1905. Former judgment modtfied: 


1. Paving: Notice: JurispicTion. Under the statute governing cities 
of the metropolitan class (Compiled Statutes, 1897, ch. 12a, sec. 
110), property owners of a paving district must be allowed 30 
days from the approval and publication of the ordinance declaring 
the improvement necessary in which to designate by petition the 
material to be used in repaving. But if a petition signed by the 
property owners representing a majority of taxable foot frontage, 
designating the material to be used, is filed, the mayor and council 
will not lose jurisdiction of the proposed improvement by acting 
upon such petition before the 30 days has expired, if no other 

39 
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petition is filed within that time from which it appears that the 
necessary number of property owners have within the 30 days 
designated another material. 


: PETITION: SIGNATURE oF CorPoRATION. The president of a 
corporation is the proper party to sign a petition for repaving 
on behalf of the corporation. His signature will not be held 
invalid as unauthorized, although the board of directors took 
no action thereon, if it appears from the evidence that it had 
for some time prior to such signing been customary for the 
president to sign such petitions on behalf of the corporation with- 
out express authority from the directors, and that the directors 
knew of this custom and consented thereto, and had reason to 
believe that the president had signed the petition in question, 
and made no objection thereto until the improvement had been 
entered upon, relying upon the validity of such signature to bind 
the corporation. 


The board of education of the school dis- 
trict of Omaha may authorize its president to sign such petition 
in the name of the board, and the signature of the board by its 
president pursuant to such authority will bind the school dis- 
trict. 


: Street INTERSECTIONS: ASSESSMENTS: INJUNCTION. It is the 
duty of the city council to provide available funds with which to 
pay for street intersections before ordering the improvement. 
But after the improvement is made and the intersections actually 
paid for by the city, special assessments against abutting property 
cannot be enjoined on the ground that this fund with which to pay 
for the street intersections was not available at the time the im- 
provement was ordered. 


4. 


SEDGWICK, J. 


This motion for rehearing involves principally the con- 
clusion of the former opinions in regard to the assessment 
against the property of the plaintiff below, Harriet E. 
Pritchett. In the opinions heretofore filed this assess- 
ment is held invalid because 30 days, from the approval 
and publication of the ordinance declaring such improve- 
ment necessary, was not allowed the property owners in 
which to designate by a petition the material to be used. 
The statute does not provide for the giving of notice other 
than the publication of the ordinance declaring the im- 
provement necessary, but the ordinance enacted provided 
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that the board of public works should publish a notice to 
property owners to select the material for the pavement, 
and also provided that the hour and day of the expiration 
of the 30 days should be stated in the notice. Accordingly 
notice was published that the 30 days would expire on the 
dist day of August, 1897, and this notice was first pub- 
lished on the 2d day of August, so that by its terms the 
notice did not allow 30 days from the publication thereof 
in which to make the selection of materials. 

A majority of the property owners united in a petition 
designating the materials to be used, and after this petition 
was filed, and before 30 days from the publication of the 
notice had expired, the council acted upon the petition 
and designated the materials as in the petition requested. 
It was held in the former opinions that the action of the 
council was invalid because it did not allow the full 30 
days for making the selection. The plaintiff Harriet E. 
Pritchett did not sign the petition nor take any part in 
waking the selection of materials. It was said in the 
opinion that this point has been determined in the case of 
Morse v. City of Omaha, 67 Neb. 426, and that it was there 
held that the mayor and council were without jurisdiction 
to determine the materials to be used in paving until after 
the 30 days had expired. We think this was an error, as 
this precise point was not involved in the case of Morse 
v. City of Omaha, supra, and the question is now a new 
one before this court. As the plaintiff Pritchett did not 
unite in the petition selecting the materials, she is not, 
of course, estopped thereby to now contend that the peti- 
tion was insufficient or that the council acted prematurely 
thereon. It is insisted on behalf of the city that, since a 
majority of the property owners united in selecting the 
materials, the council might act thereon as soon as the 
petition was filed, and that it was unnecessary to delay 
the full period of 30 days for any further action on the 
part of the property owners in regard to selecting ma- 
terials. We think that this reasoning is not conclusive 
to the extent insisted upon by the city, 
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The statute provides that when the same person signs 


ehaltl ha 
more than one petition, his signature shall be cownted upuu 


the petition last signed. The matter of the selection of 
materials for the paving is an important one, and a prop- 
erty owner might upon full investigation be dissatisfied 
with his first conclusion, and, although a majority had peti- 
tioned for certain matcrials, it would appear to be entirely 
competent for the property owners to change their deter- 
mination at any time within 30 days. So that if a second 
petition had been filed within the time limited, in which 
some of the former petitioners should join, and which was 
signed by the owners of half of the foot frontage of the 
district, requesting a different material from the one first 
designated, the council would no doubt have been required 
to act upon this second petition. This, however, in this 
case was not done, and since no other petition was tendered 
to the council, nor any different determination made by 
the property owners within the 30 days, it docs not appear 
that this plaintiff was in any way injured by the action 
of the city council in that regard. The presumption must 
be, upon this record, that a majority of the property own- 
ers desired the council to take the action that it did in 
determining the materials to be used. Nothing appears in 
the record to the contrary. We think therefore the con- 
clusion reached in the former opinions upon this point is 
erroneous. 

2. There were other grounds urged in the briefs of the 
parties for holding this assessment erroneous, which it was 
said in the former opinions it was not necessary to consider 
because of the conclusion there reached. Upon the argu- 
ment before the court in this motion therefore the other 
grounds were discussed, and it becomes necessary for us 
to look into the whole record to determine whether there 
is any other reason for holding this assessment invalid. 
The questions discussed in the briefs and oral arguments 
mainly depend upon the sufficiency of the original petition 
of the property owners for the repaving in question. The 
statute(Compiled Statutes, 1897, ch. 12a, sec.110) provides 
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that: “No repaving shall be ordered except upon the peti- 
tion of the owners of a majority of the taxable front feet in 
any improvement district.” The plaintiffs objected to the 
genuineness and validity of many of the signatures to this 
petition. The trial court concluded that the petition was 
insufficient, and, in doing so, rejected the alleged signatures 
of the Omaha Savings Bank, Nebraska National Bank of 
Omaha, the Byron Reed Co., and the Coad Real Estate Co. 
The names of these corporations were signed to the petition 
in each instance by the president of the corporation, and 
represented the frontage of 463.2 feet. The contention was | 
that it did not sufficiently appear that the president. sign- 
ing for the corporation was sufficiently authorized so to 
do. The findings of the court upon this point were: (a) 
“That at the time of signing the petition for repaving for 
and in behalf of the corporation, and for a long time prior 
thereto, it had been the custom and usage of the president 
of the corporation to sign for and on its behalf petitions 
for the improvement of streets by paving, or repaving, 
without first consulting the board of directors or without 
receiving special authority from them so to do. (0b) That 
the board of directors of said corporation had knowledge 
of such custom and usage on the part of said president, 
made no protest and never objected thereto, and at all 
times acquiesced in such custom and usage. (c) That the 
board of directors at no time by resolution specially author- 
ized the president to sign for and in behalf of the corpora- 
tion the petitions for the repaving of Farnam street in 
district No. 597, nor was such authority conferred by the 
articles of incorporation or by-laws thereof.” The con- 
clusion of the court was that the signing by the presidents 
of the respective corporations was not authorized. In this 
we think the court was mistaken. Authorities are cited 
by the appellees which discuss the powers of corporations, 
but this is not a question of ultra vires. The corporation 
had power to join in this petition. The question was as to 
the manner of exercising that power. The statute provides 
that a deed of the corporation may be executed by the 
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president. There can be no doubt that the president was 
the proper officer to sign this petilivu in behalf of the 
corporation. It was the province of the board of directors 
to determine whether or not he should so sign it. It is 
not contended that the action of the president was contrary 
to the wishes of the board of directors. It appears that 
no express authority was given him by the board of direct- 
ors to sign the name of the corporation. If the board of 
directors knew that it had been the custom of the president 
to act for the corporation in regard to such petitions, and 
if the president in pursuance of such custom had acted 
upon this petition, thereby leading all parties interested 
to suppose that the corporation had authorized the action, 
and if the board had acquiesced in such action until the 
time that this suit was begun, other parties in the mean- 
time having acted upon it supposing that it was the desire 
of the corporation to be bound upon this petition, there 
can be no doubt that the board of directors, and the cor- 
poration which they represented, would be estopped there- 
after to deny the validity of the corporate signature so 
executed by the president; and if the corporation itself 
would at the time of the commencement of this action be 
bound by the signature of the president, there can, of 
course, be no reason for allowing a third party to object 
to the sufficiency of the signature upon grounds that would 
not be available to the corporation itself. 

It is said that the evidence is not sufficient to establish 
the custom or usage relied upon, at least as to some of the 
corporations named. Special reference is made to the 
evidence of Mr. Manderson, president of the Omaha Sav- 
ings Bank, and of Mr. -Yates, president of the Nebraska 
National Bank. Mr. Yates was questioned and testified 
as follows: 

Q. And when you signed this you were present of the 
bank and one of the directors? 

A. I was president and one of the directors. 

Q. Did you consult with the other directors in reference 
to this pavement in signing this petition? 
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A. According to my recollection I did, 

Q. What, if anything, Mr. Yates, did the other directors 
of the bank say to you in reference to this paving and you 
signing for the bank? 

A. I can’t recall exactly what was said, but it was the 
judgment of the directors that the pavement was desir- 
able. 

Q. And they so informed- you? 

A. And I was so informed. 

There is no evidence that the directors ever repudiated 
the action of the president. They acquiesced therein, and 
there can be no doubt that at the time this action was 
begun the corporation was estopped to deny the power of 
the president to bind the corporation by his signature. 
It was not necessary to show a general custom or usage 
in that regard. Without going into a detailed discussion 
of the evidence as to the other corporations named, it is 
sufficient to say that it is equally conclusive. It is con- 
tended that the views above announced are inconsistent 
with the rule established in Morse v. City of Omaha, 67 
Neb. 426. We do not so regard it. In that case it ap- 
peared affirmatively that the directors had no knowledge 
that any action had been taken purporting to authorize 
the improvement on behalf of the corporation. It did 
not appear that the circumstances were such that they 
ought to have taken notice that the president had signed 
for the corporation. The trial court found that the signa- 
ture of the corporation by its president was unauthorized, 
and that finding was not set aside by this court. If 463.2 
feet be added to the foot frontage found by the trial court 
to be properly represented upon the petition, there is a 
clear majority required by the statute. Unless some of 
the questioned property which was counted by the trial 
court as being properly represented upon the petition 
should be excluded, the petition was sufficient. 

3. The property of the school district was included in 
the findings of the court as properly represented upon the 
petition. The signature upon the petition was “Board 


568 NEBRASKA REPORTS. [VoL 72 


Eddy v. City of Omaha, 


of Education, by Jonathan Edwards, Prest.,” and it repre- 
sented a frontage of 215.5 feet. The title to the property 
in question was vested in the school district of Omaha. 
The board of education has control of the property of 
the school district. It is authorized to determine the 
question as to whether the paving would, or would not, be 
a benefit to the school district, and no other authority 
is authorized so to do. It appears from the record that, 
by a resolution of the board of directors, the president 
of the board was directed to sign the petition in question, 
and there can be no doubt that the president of the board 
in signing the petition signed for the school district of 
Omaha, and intended thereby to bind the property of the 
district, and that the board which directed him so to do 
was fully authorized to have so directed. We think there 
is no doubt that the trial court was right in counting this 
property as included in the petition. 

It is confessed in the brief that the trial court was also 
right in counting the property of the Imperial Loan and 
Trust Company which amounted to 57 feet frontage. One- 
half of the taxable frontage of this improvement was 
5,798.55 feet. The amount of the frontage represented 
upon the petition and not in dispute was 5,108.57 feet; 
add to this the foot frontage represented by the four cor- 
- porations above named, the board of education, and Im- 
perial Loan & Trust Company, and the amount repre- 
sented upon the petition (5,844.27 feet) constituted the 
foot frontage required by the statute. It is not necessary 
therefore to examine as to the validity of other signatures 
discussed in the briefs. 

4. It is contended that the city council was without 
jurisdiction to order the improvement in question because, 
as it is alleged, there were not sufficient funds available to 
pay for the street and alley intersections. It appears from 
the stipulation that the cost of paving the intersections 
was found to be $5,392.88, and that at the time the im- 
provement was ordered the cash balance in the “paving 
fund” was $6,016.98. At the general election held three 
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months before the improvement was ordered, bonds for this 
purpose were authorized in the amount of $25,000 pursuant 
to the provisions of the statute. These bonds were after- 
wards issued and sold, and the money had been placed in 
the paving fund before it was necessary to pay for the 
street intersections. Under this condition of the record 
it is not necessary to determine when the funds necessary 
to pay for these intersections might be said to be “avail- 
able.” Nor is it necessary to determine whether it was the 
duty of the city council to make such provisions that 
cash would actually be in the paving fund with which 
to pay for these intersections before the improvement was 
ordered. , 

In Morse v. City of Omaha, 67 Neb. 426, after disposing 
of the questions necessary to a determination of the case, 
the writer of the opinion proceeded to decide other ques- 
tions, to a discussion of which it was said counsel had 
devoted much of their briefs and oral argument. In deter- 
mining whether it was necessary that there should be a 
specific declaration in the ordinance that the improve- 
ment was necessary, the writer said: 

“In the provision for a petition of the abutting owners, 
the legislature has spoken clearly and in mandatory tones. 
So also with the provision regardiug the status of the 
intersection fund. There is no difficulty under the au- 
thorities and this statute to hold these provisions jurisdic- 
tional.” 

It appears from the further discussion at that point 
that this statement quoted was purely dictum. We do not 
feel bound by it. The provision that there must be “funds 
available” for the intersections when the improvement is 
ordered appears to be for the benefit and protection of 
the city itself and the general taxpayers therein. It may 
be that the council could be prevented from ordering such 
improvements as these without “funds available” for the 
street intersections. If it should be thought that ordering 
the improvement was not justifiable while the paving fund 
was in the condition shown by this record, which is by 


570 NEBRASKA REPORTS. [Von. 72 


Wheatley v. Chamberlain Banking House. 


no means clear, we have no hesitation in concluding that 
after the imprevement had been made and the intersections 
paid for by the city, the property owner could not avoid 
the payment of the assessment against his property upon 
the ground that the council exceeded its authority in order- 
ing the improvement without first providing the cash with 
which to pay for the intersections. 

It follows that the assessment against the property of 
the plaintiff Pritchett was valid, and that the decree of 
the district court should also be modified so as to sustain 
that assessment. 

With this exception the former opinions herein are 
adhered to. ; 

JUDGMENTS MODIFIED. 


WILLIAM W. WHBATLEY, TREASURER, ET AL., APPELLEES, V. 
CHAMBERLAIN BANKING HOUSE ET AL., APPELLANTS. 


Fitep Octosrr 20,1904. No. 13,607. 


APPEAL from the district court for Johnson county: 
JOHN 8. STULL, Jupcr. Reversed. 


H. F. Rose, W. B. Comstock and Kd M. Tracy, for ap- 
pellants. 


Jay C. Moore and Hugh La Master, contra. 


LETTON, C. 


The issues and facts in this case are substantially the 
same as those in the case of the National Bank of Com- 
merce of Kansas City v. Chamberlain, ante, p. 469, and 
the proper disposition of this case is controlled by the 
decision in that. The judgment of the district court upon 
the issues in this proceeding should be reversed. 


AMES and OLDHAM, CC., concur. 
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By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded to the lower court for further pro- 
ceedings in accordance with the opinion in National Bank 
of Commerce of Kansas City v. Chamberlain. 


REVERSED. 


EMMA SNELL vy. LEWIS RUE. 
FILep OcrosBer 20,1904. No. 13,628. 


Statute of Limitations.- The provisions of sections 10 and 16 of the 
code, known as the statute of limitations, do not apply to actions 
upon domestic judgments. 


Error to the district court for Nemaha county: ALBERT 
H. Bapcock, Jupcn. Reversed. 


J. 8. McCarty and H. A. Lambert, for plaintiff in error. 
S. P. Davidson, contra. 


LETTON, C. 


The question presented in this case is whether or not the 
provisions of the statute of limitations of this state apply 
to an action upon a dormant domestic judgment. The 
plaintiff in error contends that the provisions of the statute 
do not apply to an action brought in this state upon such 
* judgment, while on the other hand the defendant in error 
-ontends that the provisions of section 16 of the code, 
which provide “An action for relief not hereinbefore pro- 
vided for, can only be brought within four years after the 
cause of action shall have accrued,” apply. The judgment 
sued upon was rendered in 1897, and was dormant at the 
time this action was commenced. The argument of the 
plaintiff in error substantially is that, since an ‘execution 
may issue upon the judgment for a period of five years 
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after its rendition, it could not have been the intention 
of the legislature te bar the bringing of an action upon 
the same claim while it was still an enforceable judgment, 
and that, since the code was enacted as a whole, the sec- 
tions which provide that a judgment shall not be a lien 
upon real estate after the expiration of five years from 
the rendition thereof unless an execution’ is issued, and 
which provide for revivor of dormant judgments, and the 
sections of the statute of limitations which provide that 
an action may be brought upon foreign judgments within 
five years, are to be construed together, and make it plain 
and obvious that the legislature never intended that the 
statute of limitations should apply to domestic judgments. 
On the other hand, defendant in error insists that the 
provisions of section 16 are broad and sweeping in their 
terms and embrace actions of every nature other than those 
specifically mentioned. 

In examining this question we have been able to re- 
ceive but little light from adjudications in other states, 
the statutes of limitations of the several states being: so 
different in their provisions that the decisions in each state 
are largely determined and governed by the local statute. 
The provisions of the code of the state of Ohio with ref- 
erence to the lien of judgments, the time at which they 
became dormant, and the limitation of actions upon the 
same, were the same as those of this state are now, in 
1864, when the case of Tyler’s Executors v. Winslow, 15 
Ohio St. 364, was decided by the suprene court of that 
state, except that our statute limits the time for bringing 
an action upon a foreign judgment to five years, while no 
mention was made in the Ohio statute of actions upon 
foreign judgments. In that case it was contended that a 
domestic judgment was a “specialty” and became dormant 
within 15 years, as provided by the statute. The court 
held, however, that a domestic judgment was not a 
specialty. It was further contended that the four years’ 
limitation upon the bringing of all actions not specifically 
enumerated in the statute applied. In this connection, 
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however, the Ohio court, in the case above mentioned, say: 
“A domestic judgment is not embraced in the limitation 
of four years provided in the last clause of the section, 
for the obvious reason, among others, that by a con- 
temporaneous act, taking effect on the same day with 
this, it was provided that such judgments should not 
become dormant until after five years. This court, how- 
ever, are of opinion, that the judgments of the courts of 
this state are not subject to any of the provisions of the 
section under consideration. By this section, actions are 
limited to the specific period of each, ‘after the cause of 
such action shall have accrued’ or, ‘after such right of 
action shall have accrued. We think that a fair construc- 
tion of this language, according to its ordinary import, 
excludes domestic judgments; and was intended, by the 
legislature, to apply to claims that accrue by maturity, 
or arise by the happening of events that give a right of 
action, aS usually understood. It can. hardly be supposed 
that, without any specific provision to that effect, it was 
understood that the merging of a cause or right of action, 
as ordinarily understood, in a judgment, was the accruing 
of a cause of action. Surely the object of adjudicating 
a claim or ‘cause of action,’ and the rendition of judg- 
ment thereon is not to mature, or ‘accrue, a right of 
action; but to terminate a cause of action in a judgment 
finally determining the rights of the parties, and to secure 
the remedies that follow a judgment. Undoubtedly a judg- 
ment is a cause or right of action of the highest nature, 
and that such action accrues when the judgment is ren- 
dered; but its objects and purposes are ordinarily so for- 
eign to the mere maturity or accruing of a right of action 
that it would be deemed singular to speak of the rendition 
of a judgment, merging an adjudicated claim, as the accru- 
ing of a cause of action; and especially would this be 
so, in relation to a domestic judgment, where the only 
purpose of obtaining it may be the remedies that follow.” 

This case was decided after the adoption of the statutory 
provisions which are construed in the opinion by the ter- 
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ritory of Nebraska, and this court, therefore, is not bound 
by the well Enown principle of statutory construction to 
follow the decision. Jt seems to us, however, that the view 
taken by the Ohio court is in consonance with right 
principles. In this state a judgment does not lose its 
vital force by the expiration of five years after its rendi- 
tion without the issuance of an execution thereupon. It 
is not dead, but sleepeth. This court has held that a 
sale of real estate made upon a dormant judgment cannot 
be attacked collaterally after confirmation, Gillespie v. 
Switzer, 48 Neb. 772, and that the payment of a dormant 
judgment cannot be recovered back. Gerecke v. Campbell, 
24 Neb. 306. In some states, at the expiration of the 
statutory period, a judgment becomes actually dead and 
is possessed of no force or potency for any purpose what- 
soever, but such is not the case in Nebraska. 

An action may be brought in this state upon a foreign 
judgment within five years after its rendition ; and it hardly 
seems probable that the legislature would debar its citizens 
from the same rights which it grants a creditor in a foreign 
state. Further, since by the issuance of an execution 
within five years a Judgment may be kept alive in this 
state, or if dormant it may be revived, we would have the 
anomalous situation of a judgment being enforceable by 
execution, or revivable by proceedings for that purpose, 
and not enforceable by action after four years from its 
rendition. We are not forgetful of the language used in 
certain opinions rendered by this court, State.v. School 
district, 30 Neb. 520, 528; Beall v. McMenemy, 63 Neb. 70, 
wherein it is said in general terms that by. section 16 of 
the code the legislature intended to cover every form of 
action; such language, however, must be taken as apply- 
ing to the specific case which the court was then consider- 
ing, and under the view taken by the Ohio court, this 
language is not applicable to an action upon a domestic 
judgment. Statutes of limitations are intended as statutes 
of repose, but where the right of enforcement of a judg- 
ment by execution still exists after the bar which it is 
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claimed the statute interposes to an action has taken 
effect, the bar is of no avail so far as preventing the 
collection of the debt is concerned. Hence the statute fails 
of its purpose as a statute of repose. We cannot believe 
that the legislature intended to fix such a short time within 
which an action upon a domestic judgment might be main- 
tained, and at the same time leave the judgment open to 
enforcement by execution. 

In this state a judgment plaintiff, who has suffered his 
judgment to become dormant by failure to issue an execu- 
tion upon the same within five years, may prosecute pro- 
ceedings in revivor. We see no reason why he may not be 
permitted to enforce the same by action if the debt has not 
been paid. This has been the general rule in regard to 
dormant judgments in most jurisdictions. See 2 Free- 
man, Judgments (4th ed.), see. 432, p. 751. 

The right to prosecute revivor procecdings and the right 
to maintain an action upon the judgment are merely cumu- 
lative remedies. The plaintiff may have either or both, 
as he sees fit. We hold, therefore, that an action may be 
brought upon a dormant judgment and that the pro- 
visions of the statute of limitations do not apply to actions 
upon domestic judgments. 

We recommend that the judgment of the district court 
be reversed and the cause remanded for further proceed- 
ings. 


OLDHAM and AMES, CC., concur. 
By the Court: For the reasons stated in the foregoing 


opinion, the judgment of the district court is reversed 
and the cause remanded for further proceedings. 


REVERSED. 
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AATTER OF THE APPLICATION OF FRED H. Krue 
FoR A Liquor LICENSE. 


Finep NovEMBER 2, 1904. No. 13,433. 


1. New Trial. A motion for a new trial is not necessary in order to 
obtain a review of the judgment of the district court entered on 
the hearing of an appeal taken from an order of a licensing 
board granting or refusing a license to sell intoxicating liquors. 
Bennett v. Otto, 68 Neb. 652. 


2, Liquor License. Under the provisions of section 1, chapter 50, 
Compiled Statutes, 1903, the licensing board, upon the hearing of 
an application to grant a liquor license, must pass upon the 
character and standing of the applicant and his citizenship, and 
the board is without authority to delegate these functions to 
another person or corporation by issuing the license in the name 
of one shown to be not the real party in interest, upon the under- 
standing that such person or corporation will select a person to 
conduct the business under the license. In re Tierney, 71 Neb. 
704. 


3. 


The board of fire and police commissioners of a city of 
the metropolitan class is without authority to grant a license 
to sell intoxicating liquors where the undisputed evidence dis- 
closes that the applicant has no interest in the license applied 
for, and that the same is for the exclusive use and beme&t of a 
third party who is to be the unqualified owner and proprietor 
of the business of dealing in and selling intoxicating liquors for 
the sale of which the license is granted. 


A license to deal in intoxicating liquors is in the nature 
of a personal trust, and the applicant for such privilege must be 
a person able, willing and competent to carry out such trust, and 
not delegate it entirely to others. 


Error to the district court for Douglas county: Len 
S. Estettn, Juper. Reversed with directions. 


Charles Ogden and Hamilton & Maxwell, for applicant. 
Cooper & Dunn, contra. 


Houcos, C. J. 


This is a proceeding in error, prosecuted by the re- 
monstrant, to have the record reviewed and secure the 
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reversal of an order of the district court dismissing his 
appeal taken to that court from an order of the board of 
fire and police commissioners of the city of Omaha grant- 
ing a license to sell intoxicating liquors on the application 
of the person named therein as licensee. 

1. It is urged by defendant in error that no motion for 
a new trial,-as by law required, was filed in this case, and’ 
therefore no questions are properly presented for review. 
It is held in Bennett v. Otto, 68 Neb. 652, that a motion 
for a new trial is not necessary in order to obtain a review 
of the judgment of the district court entered on the hearing 
of an appeal taken from an order of a license board grant- 
ing or refusing a license to sell intoxicating liquors. 

2. The undisputed evidence in this case discloses that 
the applicant to whom the license was granted by the 
licensing board was not the real party in interest. It is, 
by the evidence submitted in support of the objections 
filed to the granting of the license applied for, rendered 
manifest that the business of dealing in intoxicating liquors 
for which the license was granted was to be conducted 
under the unqualified control, ownership and proprietor- 
ship of a third party, for whose sole and exclusive use 
and benefit the license was being obtained. The only pos- 
sible qualification of absolute ownership of the business 
of owning and dealing in intoxicating liquors for the sale 
of which the license was granted is some evidence to the 
effect that the owner of the saloon would be required to 
conduct an orderly place of business. In principle, the 
case at bar comes altogether within the rule announced in 
In re Tierney, T1 Neb. 704. It is there held: 

“Under the provisions of section 1, chapter 50, Compiled 
Statutes, 1903 (Annotated Statutes, 7150), the licensing 
board, upon the hearing of an application to grant a liquor 
license, must pass upon the character and standing of the 
applicant and his citizenship; and the board is without 
authority to delegate these functions to another person or 
corporation by issuing the license in the name of one shown 
to be not the real party in interest, upon the understand- 

40 
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ing that such person or corporation will select a person to 
conduct the business under the license.” 

The evidence in the case at bar is posiiive aud wn- 
equivocal to the effect that there existed no relationship 
whatever of principal and agent between the licensee and 
the owner and proprietor of the busines for whose benefit 
the license was being obtained. The license fee was not 
paid by the applicant but by the owner of the business, 
who thus sought to obtain authority to engage for him- 
self and in his own behalf in the sale of intoxicating 
liquors. In speaking of the provisions of the law regulat- 
ing the sale of intoxicating liquors, this court has hereto- 
fore said: 

“An examination of the above provisions of law can 
scarcely fail to satisfy anyone that the people of this state 
have reserved to themselves, acting through the several 
local boards, county and city, the right to discriminate 
between the different applicants for liquor license, to 
license such applicants as upon the principles laid down 
should be decmed worthy, and refuse those who, upon 
the application of the same principles, should be held to 
.be unworthy. A licensee, under the above provisions, 
accepts from the authorities a personal trust and assumes 
personal duties and responsibilities quite repugnant to 
the idea.of his selling his license along with his stock on 
hand, furniture and fixtures. Under statutes much less 
discriminating than ours, it has been held by the courts of 
Kentucky, Indiana, Delaware, Alabama, Louisiana, Penn- 
sylvania, New York, and other states, that a liquor 
license is a personal trust or permit, and is incapable of 
assignment. In some cases it has been held that the 
privilege of selling intoxicating liquors was of so personal 
a nature that it could not be exercised through an agent.” 
State v. Lydick, 11 Neb. 366. In Watkins v. Grieser, 11 
Okla. 302, 66 Pac. 332, it is held: 

“A license to deal in intoxicating liquors is in the nature 
of a personal trust, and the applicant for such privilege 
must be a person able, willing and competent to carry out 
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such trust, and not delegate it entirely to others whose 
character may not be such as the law requires of the 
licensee.” See also Hall v. Hart, 52 Neb. 4; Semple v. 
Flynn, 10 Atl. (N. J.) 177. 

Upon the authority of the cases cited, the judgments 
and orders of the district court and of the board of fire 
and police conunissioners must be reversed and the license 
granted canceled, which is accordingly done. 


JUDGMENT ACCORDINGLY. 


JOHN MCNEAL V. Lizzie HUNTER. 
Fitep NoveMBER 2,1904. No. 13,609. 


1. Bastardy: TriaL: PLea. Where on a trial in a bastardy proceeding, 
the defendant goes to trial upon the sole and only issue of his 
guilt as charged in the complaint, and on the theory that he has 
pleaded not guilty, and the case is so submitted to the jury, the 
fact that no formal arraignment and plea thereto is entered of 
record is an irregularity which at most is error without pre- 
judice. 


2. Wavier. The right to have the complaint read to him and to be 
allowed to plead thereto may be waived by the defendant, and 
he will be held to have waived the same where a trial is had 
as though such plea had been entered. 


8. New Trial. A new trial on the ground of newly discovered evi- 
dence will not be granted where the proposed evidence appears 
to be hearsay and incompetent. 


: A defendant will not be allowed a new trial on the ground 
of newly discovered evidence where it appears that such evidence 
was known at the beginning of the trial, and no seasonable effort 
was put forth to procure such evidence at the trial or to secure 
a postponement of the trial before a final submission of the case 
to the jury, and until such evidence eould be secured. 


5. Evidence examined, and found to be sufficient to sustain the verdict 
of the jury. 


Error to the district court for Sheridan county: WIL- 
LIAM H, WESTOVER, JUDGE. Affirmed. 
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to 


W. W. Wood, for plaintiff in error. 
C. Patterson, contra. 


HoLicoms, C. J. 


On a trial had to the court and a jury, a verdict was 
rendered finding the defendant guilty on a complaint 
charging him with being the father of a bastard child 
delivered by the complainant, Lizzie Hunter. After the 
overruling of a motion for a new trial, the defendant was 
by the court duly adjudged to be the reputed father of the 
said child, and ordered to stand charged with its main- 
tenance in the sum of $300, to be paid in instalments as 
in the judgment provided, also to pay the costs of the 
action, and to be confined in the jail of Sheridan county 
until the judgment was complied with or bond given as 
required by Jaw for the performance of such judgment. 
The defendant prosecutes error. 

1. It is assigned as error that the court ordered the 
issue in the case to be tried to a jury, and the trial thereof ° 
had on the complaint, without the defendant being ar- 
' yaigned and given an opportunity to plead to the com- 
plaint. The record does not affirmatively show a formal 
arraignment on the complaint and a plea thereto by the 
defendant. In the instructions of the court, the jury were 
told that the defendant had been duly arraigned upon 
such charge, and had entered a plea of not guilty, and 
that this plea of not guilty put in issue the truth of said 
charge. It is altogether clear from an inspection of the 
record that the only issue submitted to the jury was that 
of the guilt of the defendant of the act charged in the 
complaint; and that the case proceeded to a trial and 
judgment upon the theory, and was so treated by both 
parties, that this, and only this, issue was raised by the 
pleadings. It is equally manifest that the defendant dur- 
ing the whole of the trial was vigorously denying his guilt 
and protesting his innocence; that he submitted evidence 
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in support thereof, and upon that issue the jury found 
against him. We cannot possibly see how the defendant 
was prejudiced, even though no formal arraignment and 
plea were entered of record. His right in this respect to 
be arraigned and to be allowed to plead to the complaint, 
like all others in a civil action, may be waived. The 
defendant could, if he desired, elect to appear and resist 
the charge in the complaint, and it was not incumbent 
upon him to file any written plea. 5 Cyc. 665, par. 3. 
Tor the same reason, he could waive the formal reading 
of the complaint and the entering on the record of a plea 
of not guilty. It is hardly to be doubted that in this case 
the defendant, by going to trial and trying his case as 
though the issue had been regularly made up, waived any 
right he might have regarding a formal arraignment and 
plea thereto. Conceding, therefore, the irregularity com- 
plained of, it at most is only error without prejudice, and 
regarding which the judgment ought not to be reversed. 
2. Error is also sought to be predicated on the ruling 
of the court denying the defendant a new trial on the 
ground of newly discovered evidence. There are two rea- 
sons, we think, why this contention cannot be sustained. 
In the first place, much of the proposed evidence was 
hearsay and incompetent, being alleged statements of third 
parties not shown to have been made in the presence and 
hearing of the complainant. Eliminating the incompetent 
evidence, the remainder was in no wise contradictory of 
the testimony of the complainant; the object being to offer 
evidence as tending to prove that the complainant had 
made a statement as to who was the father of her illegiti- 
mate child, inconsistent with the charge made against 
the defendant. In the second place, the proposed evidence 
was known to the defendant or his attorney before the 
final submission of the case on the first trial, and there 
is an entire absence of evidence showing due diligence to 
procure it in time to be submitted at the original trial, 
or to secure a brief postponement until the witness could 
be procured. The affidavit of the attorney for the de- 
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fendant recites that he learned of such evidence on the 
morning of the day set. for the trial of the cause; that he 
caused a subpoena to issue, but that the witness did not 
appear in obedience to the subpoena till the close of the 
trial; and that during the progress of the trial and before 
the defendant rested his case, he submitted to the presid- 
ing judge what he had been informed the absent witness 
would swear to, and was informed that the evidence as 
detailed could not be allowed, whereupon the case was 
subinitted to the jury. While this may be a very informal 
way of presenting an application for a postponement of 
the hearing until the witness could be procured, the legal 
effect, if it has any, is an acquiescence by the defendant in 
the ruling of the trial judge, with no exceptions taken 
thereto and regarding which error would not lie. But 
if this informal presentation of the matter during the 
trial is to be disregarded, then it is equally clear that 
the defendant did not act with reasonable diligence when 
he failed to procure the attendance of the absent witness, 
and failed to make an application for a postponement of 
the trial till her attendance could be procured before 
entering upon a trial of the case, and before the final sub- 
mission of the cause to the jury. A party knowing of the 
existence of material evidence in his behalf before the 
trial, or before his cause is finally submitted, cannot be 
permitted to submit his case to the jury on the evidence 
at his command, and thereafter, if the cause goes against 
him, obtain a new trial on the ground of the discovery 
of such evidence and his failure to produce it at the original 
trial. He must be prompt and diligent, and in this action 
it was the duty of the defendant to make his applieation 
for further time at the time he learned what the absent 
witness would testify to, and before the cause then about 
to be tried was finally submitted for a verdict and judg- 
ment. 

3. Lastly, it is argued that the evidence is not sufficient 
to support the verdict of the jury. The evidence preserved 
by the bill of exceptions has been examined, and, while 
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it is not as strong and convincing as might be desired in 
order that any doubt as to its sufficiency might be dis- 
sipated, yet we are not prepared to say that it is not legally 
sufficient to support the jury’s finding. There is com- 
petent evidence to support the verdict. The evidence, it 
is true, is more or less conflicting. The jury saw and heard 
the witnesses. It was for them to weigh and consider 
the testimony of each and all of them. “The paternity of 
the child being the fact to be determined by the jury the 
credibility of the witnesses, the opportunities for inter- 
course, the duration of the period of gestation, and the fact 
that a bastard child has been born are all matters which 
may be considered by them in arriving at their verdict.” 5 
Cyc. 667, par. 8. A finding upon such evidence, under a 
well recognized rule, cannot rightfully be disturbed by this 
court. We cannot say the verdict is clearly and mani- 
festly wrong and unsupported by sufficient evidence. The 
action is essentially civil in its nature, and a pre- 
ponderance of the evidence is all that is required. We 
find no prejudicial error in the record, and it follows that 
the judgment of the district court should remain as an- 
nounced and rendered. 
AFFIRMED. 


HvGH MCCAFFREY, APPELLEE, V. CITY OF OMAHA ET AL, 
: APPELLANTS. 


Firep NovEMBER 2, 1904. No. 13,787. 


1. Cities: Street IMPROVEMENTS. Where the wearing surface of a paved 
street in a city of the metropolitan class has become so rotten 
and decayed as to be unfit for use, and in a work for the im- 
provement of such street it is proposed and required that all 
the material composing the wearing surface of ‘the entire portion 
of the paved street shall be removed and a new material of the 
same or of a different kind replaced or relaid thereon, even 
though on the same concrete base, such proposed work con- 
stitutes a “repaving” of the street as distinguished from “re- 
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pairing,” as those words are used in the charter act of such 
cities, applicable to and regulating the manner and method of 


improving such streets. 


2. Repaving: Petrrion. In the case at bar, it is held that the con- 
templated improvement of the street is essentially and in sub- 
stance a “repaving” thereof as distinguished from “repairing,” 
and can be engaged in by the city authorities only upon a 
petition of the abutting property owners, when it is proposed to 
tax back to the abutting property the cost of such improve- 
ment. 


APPEAL from the district court for Douglas county: 
ALEXANDER C. Troup, Jupen. Affirmed. 


C.C. Wright and W. H. Herdman, for appellants. 


Frank H. Gaines, contra. 


Hoicoms, C. J. 


This is a suit for an injunction, brought by the plaintiff, 
appellce here, for the purpose of restraining the appellants, 
the mayor and council. of the city of Omaha, from award- 
ing a contract for certain work for the improvement of a 
street in one of the paving districts of the city of Omaha, 
and from taxing back to the abutting property owners the 
cost of such proposed improvement. To the petition filed 
in the trial court the defendants interposed a demurrer, 
which upon consideration by the court was overruled, 
and an order entered perpetually enjoining the defendants 
from proceeding further under the proposed contract to 
make such improvement in the manner as therein con- 
templated, and from taxing the cost thereof to the abutting 
lot owners. That portion of the petition material to a 
proper understanding of the case alleges that “said 16th 
street from the south line of Douglas street to the south 
line of Izard street was many years ago paved with as- 
phalt, and that the guaranty period of such pavement has 
long since expired, and that the pavement is in a very 
defective and rotten condition, said pavement being full 
of large holes, and the entire asphalt surface thereof being 
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decayed and rotten and practically unfit for use, and that 
the base of said pavement is in many places much worn, 
and that the surface of such pavement is in such a 
condition that it is impracticable to repair the same”; 
that there was “prepared a proposal for repairing the 
asphalt pavement on 16th street between the south lines 
of Douglas and Izard streets with sheet asphalt, * * * 
and for maintaining such pavement in a condition of con- 
tinuous repair each year for a period of five consecutive 
years. * * * Said proposal and form of specifications 
were duly submitted to the city council, and by said city 
council duly approved on April 26, 1904, and approved by 
the mayor of Omaha May 2, 1904. That, in accordance with 
said specifications and proposal, * * * bids * * * 
were duly opened, and it was found that the Barber 
Asphalt Paving Company had made the lowest bid upon 
such repairs, to wit, for first year, $27,985; second year, 
$498.05; third year, $498.05; fourth year, $498.05; and 
fifth year, $498.05; and that, * * * unless restrained 
by the order of this court, the city of Omaha, through its 
city council and its board of public works, will enter into 
a contract with said Barber Asphalt Paving Company in 
accordance with said proposal. That, under and by virtue 
of the terms of said contract, the said city of Omaha 
intends to, and will, unless restrained by the order of this 
court, proceed to assess and levy against this plaintiff, 
and the property, owned by this plaintiff, and all the prop- 
erty abutting on said 16th street between the south lines 
of Douglas and Izard streets, the cost of said repair and 
maintenance, claiming and pretending to act under and 
by virtue of the provisions of the charter of said city of 
Omaha, to wit, chapter 12a, Compiled Statutes of the state 
of Nebraska, 1903 (Annotated Statutes, 7450-7688).” The 
proposal and specifications were attached to and made a 
part of the petition. But two propositions are argued by 
counsel appearing in the case, and presented for considera- 
tion; the first being, does the proposed street improve- 
ment, assuming it to be repair work, come within the 
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scope and purview of section 6, article IX of the con- 
stitution, which provides that “The legislature may vest 
the corporate authorities of cities * * * with power 
to make local improvements by special assessment, or by 
special taxation of property benefited,” the right to make 
such proposed improvement and levy a special tax there- 
for being derived solely from these provisions? The second 
is, if it be determined that the proposed improvement, 
while under the form and name of a repairing of the street, 
is essentially and in substance a repaving of it, then it is 
conceded that the right to make such improvement and levy 
a special tax on abutting property owners for the cost 
thereof is prohibited by the city charter, which confers 
such power upon the mayor and city council only through 
a petition of the abutting property owners, and that such 
petition is wanting in the present case. 

We are content to rest the decision heretofore announced 
in this case on the latter proposition. The work which 
it is proposed to engage in, as alleged in the petition and 
the truth of which is admitted by the demurrer, is, we 
think, in substance and essentially a repaving of the street, 
although designated in the proposal and specifications 
under which the contract was about to be awarded as a 
work of repair and maintenance. The record in this case 
in all its material aspects presents questions very similar 
to those considered and determined in Robertson v. City 
of Omaha, 55 Neb. 718. The two cases are quite analogous. 
The rule announced in that case is in point here. In the 
case cited, it is declared in the syllabus that: 

“Where, in case a street paved with wooden blocks laid 
on a concrete base, such blocks have become worthless 
and are entirely removed in pursuance of a contract 
entered into with the city, and replaced with vitrified brick 
laid on the old base, such new improvement is not an 
‘ordinary repair’ within the meaning of the statute, but is 
a repavement of the strect, and to pay the cost thereof a 
special assessment may be made against the abutting real 
estate.” In the opinion it is said: 
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“The final arguinent presented is that the work done by 
Murphy under the contract was not a repavement of Leav- 
enworth street, but was merely a repair of an existing 
pavement, and, therefore, the city was liable therefor, and 
jt possessed no authority to impose a special assessment 
against the real estate of plaintitfs to pay the same. This 
contention is grounded upon the single fact that the con- 
crete foundation of the former cedar block pavement was 
utilized in making the improvement in controversy. The 
entire wearing surface of wood of the old pavement was 
removed and replaced with vitrified brick, and the mere 
using of the old base of concrete did not constitute the 
work an ‘ordinary repair’ within the meaning, and con- 
templation, of the statute. The assessment assailed was 
made for the repavement of the street.” 

But it is argued the contract in this case is to be let 
for repairing and keeping in repair, and that the essential 
elements of a repaving do not exist; that the original 
grade and plan of the improvement are preserved, and that 
the repairs are to be of the same material which dis- 
tinguishes this case from the one cited, the holding in 
which, it is said, was influenced by the fact that a new and 
different character of material for the surface was to be 
laid. The quality or character of the material used in 
putting on the new pavement or surface does not, to our 
mind, essentially change the nature of the work which is 
being done. What is in fact contemplated, what is the 
nature of the work to be done, must determine whether 
it is properly a work of “repair” as used in the charter act, 
or whether it is “repaving” within the meaning of the 
word as therein found. Repaving, the act declares, can 
be done only upon a petition of the abutting property 
owners, when the cost thereof is to be taxed back to the 
property benefited. In this case, it is admitted’ that the 
entire asphalt surface had become decayed and rotten and 
practically unfit for use, and that it is impracticable to 
repair the same by patching. The allegations of the peti- 
tion in this respect are emphasized by the conceded facts 
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as to the requirement of the specifications and the cost of 
the proposed improvement contained in the proposal on 
which the contemplate:] contract is based. While the work 
is denominated a repairing of the street for the first year, 
and its maintenance for each of the other of the five years, 
yet the cost of the work to be done the first year, as com- 
pared with the mere nominal cost of keeping it in repair 
thereafter, is almost conclusive of the fact that, as alleged 
in the petition, the entire asphalt surface is to be relaid, 
and the concrete base repaired wherever necessary to bring 
it back to its original level. What is contemplated and 
required to be done is to entirely replace upon the con- 
crete base a stratum of new asphalt, forming the surface 
of the street as it is used for public travel. It is not, we 
think, required that the whole of the material used in the 
paving in the first instance shall be relaid, or a change 
made in the original plan or grade, in order to constitute 
the work a repaving within the meaning of that word as 
used in the charter act of cities of the metropolitan class. 
To repave is to relay, not necessarily the whole of the 
pavement as originally constructed, but it is to pave again, 
cover over with suitable material, or resurface the street, 
when the surface material as originally laid has become 
destroyed, so that it is no longer usable. There can, we 
think, be no distinction in sound reason or principle for 
saying that, where the surface of the street is laid with 
brick upon the same concrete base, in place of woodc2 
blocks which have been worn until they are useless, that 
this is a repaving; but that, if on a like base, when all of 
the old surfacing, whether it be blocks, brick, or asphalt, 
is removed, and new material used in replacing and relay- 
ing such surface of the same kind as the old, this would 
constitute a repair only,- whether ordinary or otherwise, 
as distinguished from repaving, within the meaning of that. 
word as used in the statute. If repaving as used in the 
act means only a new pavement constructed after a re- 
grade or change of plans, and not until the destruction of 
the old, and every part of it, then, indeed, would there be 
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but little repaving done, and the statutory provisions re- 
lating thereto would be of but little practical use. The 
legislature, we apprehend, used the word in a different 
sense, and provided for a plan of repaving with the view of 
protecting the interests of property owners, and inhibit- 
ing a work of such importance and involving such great 
expenditure to be met by taxing the abutting property, 
except upon a petition of the owners of such property. The 
act, we think, contemplates that, when the original paving 
has become so unfitted for use or destroyed to such an 
extent as to be useless, so that the whole of the paved 
portion of the street is required to be relaid or resurfaced 
with some suitable new material, whether the same kind 
as, or different from, that originally used, and although 
on the same concrete base, the work shall be regarded and 
treated as a repaving, and that such improvement can be 
made only subject to the provisions relating thereto. 
From an examination of the entire record, we are of 
the opinion that the proposed improvement in the present 
instance is, in substance and essentially, a repaving of 
the street within the meaning of the word as used in the 
charter act, and, as such, can be undertaken only upon 
a petition by the property owncrs, where it is proposed as 
it is here to tax the cost of such improvement to the real 
estate abutting on the street as thus improved. It is for 
these reasons that the judgment of the district court is 


AFFIRMED. 


Lovis RuzIcKA, APPELLPE, Vv. MATr Horovy, APPELLANT. 
FiLep NoveMBER 2, 1904. No. 13,458. 


1. Statute of Frauds: MEMORANDUM OF CONTRACT OF SALE. A mem- 
orandum of a contract of sale which fails to specify which quarter 
of a named section of land is intended, and states the number of 
the range without specifying whether it is east or west, is not 
void under the statute of frauds for uncertainty in description, 
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if the description is otherwise specific, and the land intended 


can be identified from the description with the aid of parol 


avid anan 
ovaucnctec, 


2. 7 - Our statute of frauds does not require all the terms 
of the contract to be stated in the written memorandum tnereof; 
if the time for consummation of the contract by executing the 
deed and paying the consideration is not stated, nor whether 
securities are to be given for deferred payments, if any, these 
matters may be shown by parol! evidence. 


3. Specific Performance: Drecrer. A provision in a decree of specific 
performance in favor of a plaintiff that plaintiff shall secure 
deferred payments by mortgage upon the premises is not preju- 
dicial to defendant, and, plaintiff not having appealed therefrom, 
it will not be disturbed. 


4. Appeal: Deposir. When a decree in equity requires the plaintiff 
to deposit money or securities in court as conditions precedent to 
enforcing the decree against the defendant, and defendant, within 
the time limited for making such deposit, appeals from said 
decree and supersedes the same, the time allowed for making the 
deposit is thereby extended until a like time after the decree 
becomes again enforceable. 


5. Decree: INTEREST. It being contemplated in the contract that inter- 
est on deferred payments should run from the completion of the 
contract by the execution of the conveyance, the decree is suf- 
ficiently definite upon that point if {t specifies when the deed 
is to be made, and the notes and mortgage for the deferred pay- 
ments executed. It will be implied that interest is to run from 
the execution of the notes. 


APPEAL from the district court for Butler county: 
SAMUEL H. SorNporGER, JUDGE. Affirmed. 


Arthur J. vans and L. 8. Hastings, for appellant. 


Matt Miller, contra. 


SEDGWICK, J. 


Decree was entered in the court below in favor of this 
plaintiff for the specific performance of a contract as 
follows: 

“DWIGHT, Nes., 7-11-1901. 

“TI the undersigned Louis Ruzicka tender one hundred 
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dollars on 4 Sc. 7, T. 18, R. 4 and have purchased same 
for $5500.00 on 5 years, 4 years at $900.00 and 5 years 
$1200.00 at 5%. M. Hortovy.” 


The principal question contested in the court below and 
mainly relied upon here is the sufficiency of this mem- 
orandum under the statute of frauds. Issue was tendered 
in the answer as to the execution of the memoranduin by 
Mr. Hotovy, and there were allegations that it was pro- 
cured by fraud; but the findings of the trial court upon 
these questions are so manifestly supported by the evi- 
dence, and the only findings that the evidence would war- 
rant, that it seems unnecessary to discuss them here. 

1. It is first contended that the memorandum is too 
indefinite to be enforced, because it-does not specify which 
quarter of the section was intended, nor whether the range 
in which the land lies is east or west of the meridian. The 
petition alleges that the southeast quarter of the section 
was intended, and that the land contracted for lies in 
range 4 east of the 6th principal meridian. The evidence 
shows that Mr. Hotovy at that time owned the southeast 
quarter of section 7 in township 13 north of range 4 east 
of the 6th principal meridian; that this land was then be- 
ing occupied and used by his tenant; that he had no other 
land that could possibly have been intended; and that 
both parties understood these facts and contracted with 
reference to this farm. This renders the memorandum 
sufficiently definite in this respect to comply with the 
statute of frauds. The case of Ballou v. Sherwood, 32 Neb. 
666, is precisely in point, and disposes of this objection. 
Adams v. Thompson, 28 Neb. 58. 

2. The second objection to the memorandum is more 
serious. The defendant contends that the memorandum to 
comply with the statute of frauds must state the considera- 
tion and the terms and conditions of payment. ‘The second 
paragraph of the syllabus in Nelson v. Shelby Mfg. & I. 
Co., 38 Am. St. Rep. 116 (96 Ala. 515), is: 

“A contract for the sale of land is not sufficient to 
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satisfy the requirements of the statute of frauds if the 
precise terms of payment cannot be ascertained therefrom 
without resorting to parol evidence.” 

This appears to be the rule applied by a large majority 
of the courts of this country, but we do not consider it 
to be the law in this state. 

In Morrison v. Dailey, 6 8. W. (Tex.) 426, the memoran- 
dum was: “Lancaster, June 28, 1887. Received from H. 
Morrison forty dollars on my place, known as the ‘Janies 
Perry Tract of Land,’ which tract I have sold to him for 
forty-five hundred dollars, part cash, and the balance to 
bear interest at ten per cent. per annum until paid. Mrs. 
N. LB. Dailey,’—and the court, in discussing the fact that 
there was no mention in the nemorandum of the time of 
payment of the balance of the purchase price said: 

“The weight of authority seems to be in favor of the rule 
that all the material terms of the contract should appear 
in the writing (citing cases). Lut the contrary rule is not 
without authority to support it (citing authorities which 
hold a different rule). The courts which held the affirma- 
tive of the question seem to base their conclusion upon the 
ground that, by the use of the word ‘agreement,’ or of the 
word ‘contract,’ the statute neant all stipulations agreed 
to by the parties. On the other hand, it is considered by 
some of the authorities that the object of the statute, so 
far as lands are concerned, was to abrogate parol titles, 
and that this was sufficiently accomplished by a memoran- 
dum of the promise to convey the land, to be signed by the 
vendor, without requiring the other terms of the agree- 
ment to be stated.” 

The statute of Alabama, under which Nelson v. Shelby 
Mfg. & I. Co., supra, was decided, expressly provided that 
the consideration must be stated in the memorandum. 
Our statute contains no such provision. It provides, not 
that the contract itself must be in writing, but that “some 
note or memorandum thereof” must be. 

In New York, under a statute which required that the 
consideration of the memorandum be expressed in the 
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writing, it seems to have been held that the terms of pay- 
inent must be found therein. The law of 1863 (p. 802, 
ch. 464) having omitted the provision requiring the con- 
sideration of the promise to be expressed in the writing, 
it was held that the writing was sufficient without stating 
the consideration. Finkelstein v. Kessler, 84 N. Y. Supp. 
266. The memorandum in question, which was signed 
by Mr. Hotovy, recites that Mr. Ruzicka has purchased the 
land in question; that the agreed price is $5,500; that all 
payments are to he made within five years; that $100 has 
been paid; that for four years the payments are to be at 
$900 a year, and the fifth year payment is to be $1,200, and 
that the rate of interest on the deferred payments is to be 
5 per cent. It is therefore lacking in no- particulars, 
unless it be in respect that it does not specify when the 
remainder of the consideration is to be paid, nor when the 
transfer is to be made, nor whether the deferred payments 
are to be secured. These matters may be proved by parol 
evidence under our statute. Ordinarily, parties to such 
transactions do not draft their own conveyances, and, as 
such conveyances must be executed with certain prescribed 
formalities, it is to be presumed that the parties intended, 
and the contract contemplated, that the conveyance should 
be executed and the transaction consummated at ance; 
that is, as soon as it would he reasonably convenient for 
the parties to do so. 

$100 of the purchase price was advanced as earnest 
money. The times for payments amounting to $4,800 of 
the $5,500 purchase price were fixed by the memorandum. 
As to the time of paying the remaining $600 nothing is 
said in the memorandum. The contract was not void for 
this omission, as above shown. If no time of payment 
of the consideration is expressed in a contract of purchase, 
payment is due upon delivery. 

3. It is insisted that the finding that the contract was 
that the deferred payments should be secured by mortgage 
on the land is not supported by the evidence. Without 
such contract, the vendor must rely upon the personal 

41 
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responsibility of the purchaser. The defendant is not 
prejudiced by this part of the decree of the trial court, and 
the plaintiff has not appealed therefrom. 

4, The plaintitf had deposited in court the $600 for the 
cash payment, and the court by its decree required a 
further deposit to be made by him, and the execution and 
deposit of sccuritics within a time fixed by the court in 
the decree. After the defendant had given his bond for 
appeal, which superseded the decree of the trial court, the 
plaintiff withdrew the deposit which he had made with the 
clerk of the court in obedience to the decree, and has failed 
to comply with the terms of the decree in the other respects 
mentioned. It is insisted that the plaintiff has “thereby 
abandoned all right accruing to him under the decree.” 
This contention cannot be sustained. The defendant, by 
taking his appeal and filing his supersedeas bond, has sus- 
pended the operation of the decree. The time allowed 
plaintiff to comply with the terms of the decree has thereby 
been extended. When the decree becomes again enforceable 
in the district court, the plaintiff will have the time al- 
lowed in the decree in which to comply with these terms. 

5. The decree does not prescribe in express terms when 
the interest upon the deferred payments shall begin. Of 
course, the contract contemplated that the purchaser 
should pay interest from the time his purchase was com- 
pleted and he became entitled to possession of the premises. 
This sufliciently appears from the decree in which the 
plaintiff is required to execute and deposit his notes for 
these payments, bearing interest at five per cent. This 
cannot be construed otherwise than that interest will run 
from the date of the notes. At that time, by the terms of 
the decree, the plaintiff is to have possession of the 
premises. 

The decree of the district court is 

AFFIRMED. 
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CHARLES O. LOBECK Vv. STATE OF NEBRASKA, BX REL. NE- 
BRASKA BITULITHIC COMPANY, ET AL. 


Firep NoveMBER 2, 1904. No. 13,950. 


1. Cities: CLarms. A partial estimate made by the city engineer of 
the city of Omaha on a paving contract, and reported by him to 
the board of public works and the city council for approval and 
allowance, is a claim against the city within the meaning of 
section 33 of the city charter. 


2. Appeal. By complying with the provisions of that section, a tax- 
payer may appeal] from the order of the city council approving 
and allowing such a claim to the district court. 


3. 


: Errect. When an appeal is perfected it suspends the order 
of the council and during its pendency the comptroller is not 
required to deliver the warrant for the payment of the estimate 
to the claimant. 


4. 


: Manpamus. During the pendency of such appeal, manda- 
mus will not lie to compel the delivery of the warrant. 


Error to the district court for Douglas county: WIiL- 
LIAM A. Repick, JuDGE. Reversed with directions. 


CG. OC. Wright, W. H. Herdman and A. G. Ellick, for 
plaintiff in error. 


W. J. Connell, contra. 


BARNES, J. 


The Nebraska Bitulithic Company, in the spring of 1904, 
entered into a contract with the city of Omaha to repair 
its asphalt pavements. The company proceeded with the 
work, and partially completed the repairs. By the terms 
of the contract, it was provided that payments should be 
made on estimates of the city engineer from time to time, 
and in such amounts as might be found due by such esti- 
mates. One estimate was made and the amount due there- 
under paid, but when the second estimate was reported 
by the engineer to the board of public works, and by that 
body to the mayor and city council, Charles BE. Fanning, 
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a citizen and taxpayer of the city, notified the council that 
the work had not been done according to the contract, and 
that be would appeal fruii any allowance madc con said 
estimate. The board of public works, the city council and 
the mayor approved the estimate, and made an allowance 
of $3,991, the amount due thereunder, and the comptroller 
and the mayor signed a warrant therefor. Fanning therc- 
upon gave notice and took the necessary steps to perfect 
an appeal from such approval and allowance to the dis- 
trict court, under the provisions of section 38 of the city 
charter. The comptroller refused to deliver the warrant 
to the company and the First National Bank of Oimaha, its 
assignee, until the time for an appeal had expired. There- 
upon the plaintiffs commenced this action in mandamus 
to compel the comptroller to deliver the warrant, notwith- 
rtanding the attempted appeal. The trial in the district 
court resulted in an allowance of a peremptory writ of 
mandainus, commanding the comptroller to deliver the 
warrant to the relators. From that judgment he prose- 
cutes error, and thus presents for our consideration the 
question whether the right of appeal to the district court 
in such a case is granted by the terms of the city charter. 
The section in question reads as follows: 

“Before any claim against the city, except. officers’ 
salaries and interest on the public debt, is alluwed, the 
claimant or his agent or attorney shall verify the same by 
his affidavit, stating that the several items therein men- 
tioned are just and true and the services charged therein, 
or articles furnished, as the case may be, were rendered 
or furnished as therein charged and that the amount 
therein charged and claimed is due and unpaid, allowing 
all just credits, and the city comptroller and his deputy 
shall have authority to administer oaths and affirmations 
in all matters required by this section. Al] claims against 
the city or water board must be filed with the city comp- 
troller. And when the claim of any person against the 
city is disallowed, in whole or in part, by the city council 
or water board, such person may appeal from the decision 
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of the said city council or water board to the district court 
of the same county by causing a written notice to be served 
upon the city comptroller of said city, within twenty (20) 
days after making such decision, and executing a bond to 
such city, with sufficient surety, to be approved by the city 
comptroller, conditioned for the faithful prosecution of 
such appeal, and the payment of all costs that shall be 
adjuged against the appellant. Upon the disallowance of 
any claim, it shall be the duty of the city comptroller of 
said city to notify the claimant, his agent or attorney, in 
writing, of the fact within five (5) days after such dis- 
allowance. * * *™ Any taxpayer may likewise appeal 
from the allowance of any claim against the city or water 
board by serving a like notice on the city comptroller 
within twenty days and giving a bond similar to that pro- 
vided for in this section.” 

The relators contend that the section above quoted has 
no application to cases like the one at bar. In other words, 
that the estimate on which the allowance was made was 
not a claim within the meaning of said section. We find 
ourselves unable to assent to this proposition. The law 
is broad and sweeping in its terms, and was evidently 
intended to include all claims of every kind and nature 
requiring for their payment the withdrawal of money from 
the city treasury, except, of course, officers’ -salaries, 
interest on the public debt, and claims for torts, which are 
presented and prosecuted in a different manner. Its pur- 
pose was to safeguard the public funds, and by an easy and 
inexpensive method enable a taxpayer to prevent fraud and 
extravagance in conducting the business of the city. It 
seems clear that it was intended to apply to claims due on 
contract work, as well as all other demands against the 
municipality, and should receive such judicial interpreta- 
tion and construction as will render it effectual for that 
purpose. We are unable to distinguish any difference 
between a claim made by a contractor on an estimate of 
the city engineer for a partial compliance with his con- 
tract, and any other contract claim against the city. Sec- 
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tion 101a of the city charter, which defines the powers and 
duties of the board of public works, among other things, 
provides : 

“Tt shall be the duty of such board of public works and 
it shall have power to make contracts on behalf of the city 
for the performance of all such works and the erection of 
such improvements as may be ordered by the mayor and 
council, but only with the approval of the mayor and 
council. * * * It shall also be the duty of said board 
to approve the estimates of the city engineer, which may be 

‘made from time to time, of the public work, as the same 
may progress; to accept any work or improvement made 
when the same shall be fully completed according to con- 
tract, subject, however, to the approval of the mayor and 

council.” 

With reference to the duties of the city engineer, it is 
provided in section 93 of the charter, as follows: 

“He shall make all necessary surveys, plans, specifica- 
tions and estimates, of all public works of the city and 
their maintenance and repairs. The city engineer shall 
make all temporary and final estimates of public works 
under contract, and report the same to the board of public 
works, who shall submit the same to the mayor and council 
with their recommendation.” 

Under the provisions of section 94 of the charter, it is 
also made the duty of the city engineer to inspect public 
work, and, if found to be properly done, to accept the 
same and forthwith report his acceptance to the board of 
public works, and, when the contract so provides, he may 
accept such work in sections. But in every case he must 
report his acceptance to the board of public works, which, 
in turn, reports the same to the mayor and city council for 
final approval and acceptance. So it is clear that no pay- 
ment can be made for any public work until the claim 
therefor has been allowed by the city council, and approved 
by the mayor, and the amount thus found thereby due is 
ordered paid. The amount due on an estimate is as mnch 
a claim as an amount due on a contract without an esti- 
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mate. In State v. District Court, 90 Minn. 457, 97 N. W. 
132, a case very much like the one at bar, and where the 
same contention that the amount of an estimate was not 
a claim was made, the court said: 

“It is urged that relator has presented no claim to the 
city council for their action, that it never submitted to 
the jurisdiction of that body, and is now being forced into 
court without its consent. It appears from the record 
that, after the relator had partly performed its contract, 
some officer representing it requested the proper city au- 
thorities to make an estimate of the amount of work per- 
formed, The request was complied with and estimate 
made, which was thereafter presented to the council for 
their action. It was allowed by the council, and relator 
demanded of the city clerk the issuance of an order on the 
city treasurer for the amount. That relator occupied the 
position of a claimant with a claim against the city, there: 
can be no serious doubt. It asserted a claim under the con- 
tract for the amount claimed to be due, and the city council 
duly allowed it. If anything further is essential to con- 
stitute a claim within the meaning of the charter, we are 
unable to point it out.” 

It is contended, however, that, because the relator did 
not verify the estimate in question by affidavit, stating 
“that the items therein alleged are just and true, and the 
services charged therein, or articles furnished, as the case 
may be, were rendered or furnished as therein charged, 
and that the amount therein charged and claimed is due 
and unpaid, allowing all just debts and credits,” the claim 
was not included within the provisions of section 33, above 
quoted. We do not so understand it. The allowance of 
the estimate by the city council, and the approval of the 
mayor, was required before a warrant could be drawn 
for its payment, and it is our opinion that such estimate, 
when presented, should have been accompanied by the 
verification of the relator, as set forth above. The mere 
fact that it had been the custom to disregard this charter 
provision when such estimates were presented does not 
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change the nature of the indebtedness, or render it any less 
a claim BeaDe the city within the meaning of the law. 

The counc il, by acting ou the estimate without requir ing 
the affidavit above mentioned, could not deprive a taxpayer 
of his right of appeal, It is urged that it would be a 
calamity to the city of Omaha to hold that an appeal could 
be taken from the allowance of a partial estimate under 
a contract for paving; that it would make rival con- 
tractors, in the place of the city engineer and the board of 
public works, the arbitrators of the proper execution and 
completion of public work done under contract with the 
city. We think that counsel is unnecessarily alarmed about 
this matter. The provisions of the city charter require 
certain formalities to be observed by those having claims 
against the city, precedent to the issuance of a warrant iu 

payment of the sane. Persons entering into contracts 
with the city are bound to know this fact, and take it into 
consideration. The charter provisions become a part of 
such contracts, and the remedy there pointed out to secure 
payment must be pursued. The fact that a‘strict com- 
pliance with the law would work a hardship in some cases 
does not authorize the courts to nullify the provisions of 
the charter; we must declare the law as we find it. If to 
comply with the provisions of the charter is difficult or 
onerous, or results in injury to the city, and individuals, 
the remedy is with the legislature, and not with the courts. 

Relief should be sought by amendnient, and not in nullifica- | 
tion. 

It is therefore our opinion that the estimate in question 
was a claim within the meaning of section 33 of the city 
charter, and that the taxpayer had a right to appeal from 
the approval and allowance thereof by the city council 
to the district court. It appears that an appeal was duly 
perfected. The effect of the appeal was to at least suspend 
the order of the board during its pendency, and while the 
case was pending and undisposed of in the district court 
mandamus would not lie to compel the delivery of the 
warrant. 
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For these reasons, the judgment of the district court 
is reversed and the cause remanded, with directions to dis- 
miss the action. 

REVERSED. 
IN THE MATTER OF THE ESTATE OF WILLIAM I[*REDERIO 
PARKER, DECHASED. 


Frtep NovemMBER 2,1904. No. 13,596. 


Estate of Decedent: SALE: Review. In the conduct of proceedings for 
the sale of real estate for the payment of debts of a deceased 
person, the principal duty of a district court is to conserve the 
estate, and its orders and judgments to that end ought rarely to be 
disturbed, and never unless they appear to have been mistakenly 
made, or disclose an abuse of discretion unjustly injurious to a 
party in interest. 


‘APPEAL from the district court for Douglas county: 
GeoRGE A. Day, JupGE. Affirmed. 


Gaines, Kelby, Storey & Martin and I. R. Andrews, for 
appellant. 


Charlies A. Goss and J. W. Hamilton, contra. 


AMES, C. 


Executors of the will of William Frederic Parker, de. 
ceased, obtained from the district court a license for the 
sale of certain real property belonging to the estate of the 
testator for the payment of his debts. Sales of a large 
number of tracts were accordingly made and reported to 
the court. As a part of their report, the executors recited 
that there were several tracts that were bid off at the sale 
for sums, in their opinion, below their value, among them 
being five lots in an addition to the city of Omaha for which 
the appellant Isaac R. Andrews was bidder, and as to such 
tracts they recommended that the bids be not accepted, but 
a@ resale ordered. A like representation was also made 
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by a minor son of the testator by a guardian ad litem. 
Andrews bid at the sale an aggregate sum of $35 for the 
five lots, and, on the coming in of the report, another per- 
son offered, in case of a resale, to bid $50 for them. In 
view of the fact that other tracts were required to be 
advertised, so that the resale of these lots would occasion 
no appreciable additional expense, the court granted the 
application of the executors and minor, and Andrews ap- 
pealed from the order to that effect to this court. 

The principal duty of the district court in such cases 
is to conserve the estate of the decedent, and, in our 
opinion, its orders and judgments to that end ought rarely 
to be disturbed, and never unless they appear to have been 
‘mistakenly made, or disclose an abuse of discretion un- 
justly injurious to a party in interest. Such a condition 
of affairs is not disclosed by the record, and we recommend 
that the order appealed from be affirmed. 


LeTron and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the order appealed from be 


AFFIRMED. 


WILLIAM MCGINLEY v. ANNA M. WIRTHELE. 
Fitep NovEMBER 2,1904. No. 13,635. 


Replevin: ANSwEr. When a defendant in replevin qualifies a general 
denial in his answer by pleading specially that the title to the 
property in dispute is in him, he waives the technical defense 
that he was not in possession of it at the beginning of the 
action. 


Error to the district court for Otoe county: PAuL 
JESSEN, JUDGE. Affirmed. 


W. F. Moran, for plaintiff in error. 


W. W. Wilson, contra. . 
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AMES, C. 


The plaintiff in error, McGinley, claims to have pur- 
chased some chattel property of August Wirthele on the 
24th day of February, 1901, and to have sold it on the 
same day, and delivered it to his vendee. On the 12th day 
of March following, this action in replevin for a recovery 
of the property was begun against him by the defendant 
in error, the wife of the vendor, her husband in the mean- 
time having absconded. The return of the officer recited 
that the property in dispute could not be taken under the 
writ, and the action proceeded as one for damages. Issues 
were made up and tried to the court without a jury, the 
result being a judgment for the plaintiff. 

The defendant below prosecutes error, contending, first, 
that the judgment ought to be reversed because the gist 
of the action of replevin is the unlawful detention of the 
property, and that at the time this suit was begun, and for 
two weeks previously, the chattels in dispute were not, and 
had not been, actually or constructively in his possession. 
This defense is, however, in a measure technical, and one 
which a defendant may waive, if he chooses so to do, and 
we think that in this case he did so. Instead of relying 
upon a general denial, as he might haye done if he had seen 
fit, he expressly qualified that defense by pleading specially 
that he had purchased the property for value and in good 
faith of the husband, and that the plaintiff, by her conduct 
in permitting the latter to take and retain possession of 
the same and represent himself to be the owner and en- 
titled to dispose of it, was estopped to allege title in her- 
self. 

By this answer the plaintiff in error tendered a distinct 
issue of title, and so made the question of possession im- 
material. It does not lie in his mouth to say that the 
court has tried, at his instance, a question of which, be- 
cause of circumstances within his knowledge and existing 
at the time of the beginning of the suit, it had not jurisdic- 
tion. The case falls precisely within the rule announced 
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by this court in Flynn v. Jordan, 17 Neb. 518, which was 
also an action in replevin in which the issues were, in this 
respeet, exactly similar to those in the case at bar. 

A second contention of the plaintiff in error is that the 
evidence is insufficient to establish ownership in the wife, 
who was plaintiff below. But this is an action at law, 
in which the findings of fact have the same rank and im- 
portance as the verdict of a jury, and an examination of 
the record fails to convince us that the conclusions of 
the trial judge were, in the language of the decisions, 
“clearly” or “manifestly” wrong. And, besides, although 
we do not wish to be understood as holding that a plea of 
estoppel is in all cases so clearly inconsistent with a denial 
of title as to preclude the latter defense, yet in this case 
the pleading gave .the alleged estoppel such exclusive 
prominence as to amount very nearly, if not quite, to an 
admission of actual ownership in the plaintiff, which could 
be defeated only by the matter in puis. It cannot be, and 
we do not understand is attempted to be, seriously con- 
tended that the defense of estoppel was made out. What- 
ever may have been the conduct of the plaintiff with respect 
to the property, it is not shown, or attempted so to be, 
that it came to the knowledge of the defendant or in- 
fluenced him in any way at or before the time he made 
his alleged purchase. 

For these reasons, we recommend that the judgment of 
the district court be affirmed. 


LetTron and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be 

2 AFFIRMED. 
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WILLIAM H. BUYTERFIBLD ET AL. V. COMMERCIAL CATTLE 
COMPANY OF NEBRASKA, 


Fitep NovemMBeER 2,1904. No. 13,555. 


Lease: STATUTE or Feaups. A written memorandum, signed by the 
party making the lease for a leasehold contract of more than one 
year, is competent evidence of a valid contract, when such written 
offer has been accepted by the lessor. 


Error to the district court for Pierce county: JOHN 
EF. Boyp, Juba. Reversed with directions. 


M. D. Tyler and Douglas Cones, for plaintiffs in error. 
Benjamin Lindsay and Barnhart & Free, contra. 


OLDHAM, C. 


This was a suit in forcible entry and detainer. There 
was no dispute as to the questions of fact involved, and at 
the close of the testimony the court directed a verdict of 
guilty and rendered judgment upon the verdict; and to 
reverse this judgment defendant brings error to this court. 

The undisputed facts in the record are that for several 
years the defendant in the court below had occupied a 
large tract of land owned by the plaintiff cattle company 
in Pierce county; that, prior to April 20, 1902, defendant 
had occupied these premises, known as “The Ranch,” under 
a written lease for three years, which expired on that date; 
that Mr. E. de La Chappelle was the manager of the plain- 
tiff cattle company, and resided in Ottawa, Illinois. That 
Mr. B. W. Woolverton, a real estate agent who resided in 
Pierce county, had exercised a limited agency over plain- 
tiff’s lands, and had collected the rents from defendant 
for several years prior to the controversy. The year before 
the expiration of the last written lease, defendant, desir- 
ing to procure a further lease of the premises, applied to 
Mr. Woolverton for terms on which his lease might either 
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be renewed or another one entered into. Mr. Woolverton 
communicated this information by letter to the manager 
of the company, and, in answer to his letter, received the 
following communication : 


‘ara ai “Orrawa, ILu., April 30th, 1901. 
“B. W. Woolverton, Pierce, Nebraska—DEsr Sir: I have 
tried to formulate a plan for the best result to be obtained 
from the ranch. I have carefully noted the report that 
you sent to me and thank you for the same. To-day, if 
you can induce Mr. Butterfield to take a three years lease 
at $850 per annum, reserving the right of selling the. 
parcels not connected with the main body of land, I will 
accept these terms. As far as the repairs are concerned, 
the clause adopted by both parties in the old lease ought to 
be maintained. I wish you can succeed in obtaining Mr. 
Butterfield’s consent to the above conditions and remain, 

“Yours truly, KB. DE LA CHAPPELLE, 
“Manager for Commercial Cattle Company.” 


When Mr. Woolverton received this communication, he 
notified Mr. Butterfield of such fact, and showed him the 
letter, and prepared a new lease, in duplicate, of the 
premises for three years, including all the terms specified 
in the letter from plaintiff's manager. Defendant signed 
each of the duplicate copies of this lease, retained one, 
and Mr. Woolverton mailed the other tc plaintiff’s 
manager, who retained his copy of the duplicate lease for 
about two weeks, and subsequently declined to sign the 
same, and served notice on the defendant of the termina- 
tion of his tenancy, and at the expiration of the notice, 
defendant having declined to surrender possession, plain- 
tiff instituted the instant case. 

It is urged in support of the judgment of the trial court 
that the lease having been signed by the lessee alone is 
invalid under the statute of frauds. If defendant’s right 
stood alone upon the written lease which he executed, and 
which plaintiff subsequently refused to sign, we think this 
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contention would be well founded. Section 5, chapter 32, of 
the Compiled Statutes, 1903 (Annotated Statutes, 5954), 
provides as follows: ‘Every contract for the leasing for 
a longer period than one year from the making thereof, 
or for the sale of any lands, or any interest in lands, shall 
be void unless the contract or some note or memorandum 
thereof be in writing and signed by the party by whom 
the lease. or sale is to be made.” In short, this statute of 
frauds, which is a statute of evidence, requires that a valid 
contract of leasehold for more than one year can only 
be established by a written contract or some note or mem- 
orandum thereof in writing, signed by the party who makes 
the lease. But the question arises, whether the letter from 
plaintiff's manager is not a memorandum in writing signed 
by the duly authorized agent of the plaintiff, by which this 
leasehold contract may be proved. This court has held in 
numerous decisions that a memorandum may take the 
form of a written offer signed by the party who is to make 
the sale or the lease of the land, and when this offer is 
accepted by the other party there is a valid lease or sale, 
as the case maybe. (fartrell uv. Stafford, 12 Neb. 545; 
Robinson v. Cheney, 17 Neb. 673; Gardels v. Kloke, 36 
Neb. 493. 

We think there can be little doubt that under the direc- 
tion of the letter of plaintiff's manager, before set out, Mr.. 
Woolverton would have been fully authorized to have pre- 
pared and signed this lease on behalf of plaintiff, and that, 
if he had done so, plaintiff would have been bound by the 
contract. But, in any event, when the lease was prepared, 
it was signed by defendant, and his signature to the lease 
ratified the terms of the memorandum which were em- 
bodied in the contract. The last clause in the letter before 
set out is: “I wish you (Woolverton) can succeed in 
obtaining Mr. Butterfield’s consent to the above condi- 
tions.” In accordance with this direction, Woolverton 
did obtain Butterfield’s consent to every condition set forth 
in the memorandum; and by this act we think a valid 
agreement was consummated, and that this agreement is 
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properly evidenced by a memorandum in writing signed by 
the party by whom the lease was made. 

We therefore conclude that the learned trial judge was 
in error in directing a verdict of guilty, and, as there is 
no disputed fact in the record, we recommend that the 
judgment of the district court be reversed and the cause 
remanded, with directions to the trial court to dismiss 
plaintifi’s petition. 


AMES and LETTON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded, with directions to the trial court to 
dismiss plaintiff’s petition. 

REVERSED. 


FAYETTE J. Foss, APPELLEE, V. JAMES W. DAWES, AP- 
PELLANT.* 


Frrep NoveMBer 2,1904. No. 13,610. 


1. Contribution for payment of partnership debts cannot be enforced 
until there is a final settlement of all the affairs of the partner- 
ship. 


2. Evidence examined, and held insufficient to show a final settlement 
of partnership affairs. 


ApPpEAL from the district court for Saline county: 
Georcr W. Srusss, Jupar. Reversed with directions. 


Robert Ryan, for appellant. 


Fayette I. Foss, W. G. Hastings and R. D. Brown, 
contra. 


OLpHay, C. 


Jn November, 1879, James W. Dawes and Fayette I. 
Fass entered into a partnership, and, as such, engaged in 
* Rehearing denied. See opinion, p. 611, post. 
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the “law and loan” business at Crete, Nebraska. On May 
12, 1890, plaintiff Foss began an action in the district court 
for Saline county for a dissolution of the partnership and 
a winding up of its affairs. From the record before us it 
appears that a receiver was appointed, and that the matter 
of the indebtedness of the partners to the partnership was 
referred to Judge Broady, who, as referee, reported that 
the defendant was indebted to the partnership in the sum 
of $25,912.20, and plaintiff was indebted to the partner- 
ship in the sum of $20,782.27. This report was filed on 
May 19, 1892, and was confirmed by the court on June 1, 
1892. Claims in excess of $60,000 were filed with the re- 
ceiver by the creditors of the partnership. This original 
suit is still pending. On January 17, 1900, the plaintiff 
filed a supplemental petition, in which he sets forth 
numerous items which he alleges he has paid for and on 
behalf of the partnership, and asks judgment against the 
defendant for contribution. There was an answer, denying 
liability on the items, a plea of former adjudication and 
the statute of limitations. A trial was had that resulted 
in a judgment against the defendant, from which he ap- 
peals to this court. 

The main contention presented in this court is that 
“no action at law or in equity lies in favor of one partner 
against another, founded upon partnership transactions, 
until there has been a settlement of all indebtedness_ of 
the partnership with its creditors”; or, in other words, 
one partner cannot have contribution from the other before 
final settlement of all partnership business. This proposi- 
tion 1s obviously sound, for the amount which the one 
partner is entitled to, if anything, cannot be known until 
' the partnership affairs are settled. Hence, the relation 
of debtor and creditor between partners does not arise 
until the affairs of the partnership are wound up and a 
balance struck. Such valance is to be struck after all 
partnership affairs are settled, and not while they are 
being wound up. Gleason v. White, 34 Cal. 258; Simrall 


v. O’Bannons, T B. Mon. (Ky.) 608; Lower v. Denton, 
42 
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9 Wis. *268; Austin v. Vaughn, 14 La. Ann. 43; Oglesby v. 
Tionpson, 58 Ohio St. 60; AshIey v.. Williams, 17 Ore. 441; 
Hall v. Clagett, 48 Md. 223; Slater, Myers & Co. v. Arnett, 
81 Va. 432; Stanberry v. Cattell, 55 Ia. 617; Hill v. Beach, 
12 N. J. Eq. 31. This is conceded by the appellee. In his 
brief, on page 5, he says: “But contribution for payment 
of partnership debts is not enforced till final settlement.” 
The record in this case does not show a final settlement. 
There was a receiver of this partnership estate with whom 
were filed numerous claims against the partnership, which 
were allowed. A number of these claims are included 
among the items of the supplemental petition, but, on the 
other hand, there are many—amounting to over $15,000 
—which are not so included. There is nothing in the 
pleadings or in the evidence that purports to show that this 
hearing was on or after final settlement, but, on the con- 
trary, the evidence shows it was not. The plaintiff, on 
cross-exanination, testified as follows: ; 

Q. What was the amount of the claims filed against 
the estate? How much was the aggregate amount? 

A. I cannot tell you exactly; the record shows. 

Q. You do not know how much is unpaid? 

A. I do not. 

Q. Do you know how many creditors there were? 

A. I cannot tell you that. I know that the most of them 
have been paid and there is a little that is not yet wiped 
out, but I cannot tell how much. 

In Oglesby v. Thompson, supra, the court said: 

“Tt is always the duty of a court in a suit for an account 
to state it, if possible, from the evidence offered; but, if 
this is not possible according to the rules by which issues 
of fact are determined, it can do but one thing—dismiss 
the action for an account. An ascertainment of the state 
of the accounts is a necessary predicate to the rendition 
of any judgment in favor of the plaintiff.” 

In the judgment appealed from is the finding: “Court 
finds that all partnership debts are paid or barred by the 
statute of limitations.” This finding is based upon noth- 
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ing, neither pleading nor evidenee, and it is difficult to 
understand upon what theory it was interpolated in the 
record. If, as a matter of law, the learned trial court 
concluded that the claims were barred by reason of the 
lapse of time from the filing thereof, it was wrong. These 
claims, when allowed by the court, are, in effect, judgments 
against the partnership assets, and the statute of limita- 
tions does not begin to run against them so long as the 
suit into which they were brought is pending. 

There are some other questions presented by the record, 
but, as the one discussed disposes of the case, it would 
serve no useful purpose to investigate them now. 

We therefore recommend that the judgment of the dis- 
trict court be reversed, with directions to dismiss plaintiff's 
supplemental petition. 


AMES and Lerrton, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed, with 
directions to dismiss plaintiff’s supplemental petition. 


REVERSED. 


The following opinion on motion for rehearing was filed 
February 22, 1905. Motion denied: 


_ Per CurtaM: It is ordered and adjudged that the order 
heretofore entered directing the dismissal of the plaintiffs 
supplemental petition be vacated and set aside, and that 
the judgment be reversed, and the cause be, and hereby 
is, remanded to the district court for further proceedings 
not inconsistent with the opinion heretofore filed in this 
case. 

It is further ordered that the motion for a rehearing be, 
and the same hereby is, overruled. 


MOTION DENIED. 
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FILED NOVEMBER 2,1904. No.13,620. 


Habeas Corpus: Arrest. The judgment of a district court in a pro- 
ceeding in habeas corpus will not be reviewed by this court on 
appeal. 


APPEAL from the district court for Colfax county: 
JAMES A. GRIMISON, JUDGE. Dismissed. 


George W. Wertz, for relator. 
W. I. Allen and EF. T. Hodsdon, contra. 


OLDHAM, C. 


This was a proceeding in habeas corpus in the district 
court for Colfax county, Nebraska. There was a judgment 
for the relators in the court below, which respondents seek 
to have reviewed by this court on appeal. No motion was 
filed for a new trial in the court below, nor was a petition 
in error filed in this court. This leaves but one question 
to determine, and that is as to the form of the procedure 
under which this court will review the judgment of a dis- 
trict court in habeas corpus. This question was before us 
in the case of In re Van Sciercr, 42 Neb. 772, and, after a 
careful examination of the proper method of review of 
causes of this nature by this court, we determined that 
proceedings in habeas corpus were civil in their nature and 
could, and would, be reviewed here on error procecdings, 
but not on appeal. We think the rule well supported in 
principle, and therefore recommend that the appeal in the 
case at bar be dismissed. 


AMEs and LEtron, CC., concur. 


By the Court: For the reasons stated in the foregoing 


opinion, the appeal in the case at bar is 
DISMISSED. 
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FREMONT TELEPHONE COMPANY V. CHARLES KEELER, 
FmeD NovEMBER 2,1904. No. 13,632. 


Evidence examined, and held not sufficient to sustain the judgment 
of the district court. 


Error to the district court for Dodge county: .CONRAD 
. HOLLENBECK, JuDGR. Reversed. 


Courtright & Sidner, for plaintiff in error. 


F. W. Button, contra. 


OLDHAM, C. 


This was a suit for personal injuries, instituted by plain- 
tiff in the court below against his employer, the I'remont 
Telephone Company. There was a trial to a jury in the 
court below, and verdict for plaintiff for $150, judgment 
on the verdict, and defendant brings error to this court. 

To dispose of the cause it will only be necessary to 
examine one of the alleged errors called to our attention 
in defendant’s brief, and that is that the evidence is not 
sufficient to sustain the judgment. The facts underlying 
the controversy, as testified to by the plaintiff in the court 
below, are substantially as follows: Plaintiff, at the time 
of his injury, was a second lineman in the employ of the 
defendant telephone company. He had been engaged in 
stringing telephone wires on the poles of the company in 
the city of Fremont for about two weeks before the ac: 
cident complained of. He was 23 years of age, and had 
done some work for the Bell Telephone Company before 
his employment by the defendant. On the day preceding 
the injury, defendant’s foreman told plaintiff to prepare 
to string a telephone line along the side of a brick building 
in Fremont. To do this plaintiff had to procure a ladder, 
and drive wooden plugs between the bricks on the side of 
the building to support the attacliments necessary to hold 
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the wires. The fvrenan seems to have given no instruc- 
tion except as to the height at which the wires were to be 
strung, and to ask plaintiff if he could get a ladder to do 
the work. On the day of the injury, plaintiff borrowed a 
ladder from a paint shop, and placed it against the side 
of the building for the purpose of driving in the plugs; he 
ascended for about 15 fect, and says that, after he got to 
the top of the ladder, the foreman tossed him a plug, 
which he was to drive between the bricks. He placed one 
foot on the sill of a second-story window in the building 
and the other on the top of the ladder, and undertook to 
drive the plug between the bricks with a hand-ax, when 
he lost his halance and fell to the ground, sustaining the 
injury of which he complains. 

The negligence alleged against the defendant in plain- 
tiff’s petition was, in substance, that he was without ex- 
perience in stringing telephone wires on brick buildings, 
and that he should have been warned of the extra hazard 
of such an undertaking by defendant’s foreman. We must 
confess, after a careful examination of plaintiff's testi- 
mony, that we are wholly unable to see any hidden or 
lurking danger in the occupation in which he was engaged, 
that required special instruction to apprise him of such 
fact, from either his employer or the foreman who stood in 
the place of the employer. He was not working with 
either defective or dangerous implements. He hinself 
borrowed the ladder on which he ascended to his place 
of duty. There was no hidden defect, either in the ladder 
on which he stood, or in the hand-ax with which he drove 
the plugs, or in the plug furnished him, that in any 
manner contributed to the injury. It is not claimed that 
he, was either blind, or insane, or of such very tender 
years as to be incapable of understanding the Canger which 
must have been obvious to one having eves to see, when 
he undertook to drive the plug. We therefore conclude 
that there is no evidence in the record tending to show any 
breach of any duty owed by the master to the employee, 
and, although we doubt not that plaintiff received a pain- 
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ful injury from the accident, his misforture is not, by any 
evidence in the record, connected with any negligent act 
on the part of his master. 

We therefore recommend that the judgment of the dis- 
trict court be reversed and that the cause be remanded four ~ 
further proceedings according to law. 


Ames and LErron, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause is remanded for further proceedings according 
to law. 

REVERSED. 


STATE OF NEBRASKA, EX REL. GUSTAV PRITSCHAU, V. S. 
H. Sornporerr. 


FInep NoveMBER 2,1904. No. 13,593. 


Exceptions, Bill of: MANDAMUS. Where an ex parte order extending 
the time for the presentation of a bill of exceptions has been 
found upon a hearing to have been wrongfully and fraudulently 
obtained, a district judge may set the order aside, and refuse 
to settle and allow the bill because not presented within the 
statutory time. In such case he will not be compelled by manda- 
mus to settle and allow the bill. 


ORIGINAL application for a writ of mandamus to compel 
the allowance of a bill of exceptions. Writ denied. 


C. li. Holland, for relator. 
J. J. Thomas, contra. 


Lerron, C. 


This is an original action in this court for the purpose 
of compelling the Honorable 8. H. Sornborger, lately judge 
of the district court for Seward county, to settle, allow and 
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sign a bill of exceptions in an action pending in said court. 
A summary statement of the allegations of the petition is 
that, on the 16th day of February, 1908, an action was 
pending in the district court for Seward county, wherein 
Gustav Pritschau was plaintiff and Rice Brothers & Nixon 
and others were defendants, wherein the W. J. Perry Live 
Stock & Commission Company and W. E. Langworthy, 
two of the defendants, recovered a final judgment against 
the plaintiff dismissing his action; that the presiding 
judge, the Honorable 8. H. Sornborger, granted 40 days 
from the rising of the court to prepare and present a bill 
of exceptions; that, afterwards, upon a showing of 
diligence, said judge made an order extending the time in 
which to prepare and serve the bill of exceptions to 80 
days frow the rising of the court; that the term of court 
at which the action was tried adjourned sine die on the 
16th day of May, 1903; that the proposed bill of exceptions 
was, on the 6th day of July, served upon the attorney of 
record for said defendants, who retained the saine until 
after the 15th day of August, 1903, and on the 27th day 
of August, 1903, it was found upon the desk in the office of 
C. E. Holland, one of the attorneys for plaintiff Pritschau, 
without any amendments being suggested or proposed; 
that said proposed bill was presented to the respondent, 
S. H. Sornborger, for settlement and allowance within 
the time required by law; that said judge took away the 
said proposed bill and never returned same, but that, 
afterwards, in December, 1903, it was found in the office 
of J. J. Thomas, the attorney for said defendant, and 
was again presented by plaintiff’s attorney to the said 
respondent, Sornborger, for settlement and allowance, on 
December 15, and that, afterwards, on the 24th day of 
December, respondent declined and refused to settle or 
allow said bill. The petition prays for a peremptory writ 
of madamus to compel the respondent to settle and allow 
the bill of exceptions. The answer of the respondent, after 
adinitting the facts in relation to the rendition of the judg- 
ment, the allowance of the 40 days to prepare and present 
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the bill, and the making of the order extending the time 
for an additional 40 days, alleges that the bill of: excep- 
tions was presented to him in November, 1903; that it 
appeared that it had been tendered to adverse counsel on 
July 18, 19038, and service refused because it had not been 
served within the original 40 days allowed by the re- 
spondent; that, when the bill was presented to him for 
allowance by the relator’s attorney, he observed that ob- 
jection had been made to its allowance, and that he refused 
to consider the allowance of same without notice to the 
opposing counsel; that the matter of allowing and settling 
the bill of exceptions came on finally to be heard on the 
24th day of December, 1903, which was a day of the regular 
November, 1903, term of the district court for Seward 
county, on the motion of the defendants to revoke, cancel 
and annul the order granting plaintiff an additional 40 
days within which to prepare and serve said bill, and upon 
other objections to its allowance, at which hearing all of 
the parties in interest were represented by counsel; that 
upon a full hearing of the facts the respondent concluded 
that there was an entire lack of diligence on the part of 
the relator, and a clear case of gross negligence, and re- 
spondent therefore withdrew, canceled, revoked and an- 
nulled the former order granting an additional 40 days 
within which to prepare and serve the bill of exceptions; 
that no proceedings to reverse said order have been in- 
stituted. 

No evidence was presented in this court, other than the 
original proposed bill of exceptions with the endorsements 
and memoranda written thereupon; but it sufficiently ap- 
peared from the statements and admission made upon the 
hearing that the facts were substantially as alleged in the 
pleadings. 

It appears that the motion to set aside the order grant- 
ing additional time was made upon the grounds that the 
defendant had no notice of the application for additional 
time; that no showing of diligence had been made; that 
the reporter had completed the bill of exceptions and 
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offered to deliver it to the plaintiff long prior to the ex- 
piration of the first 40 days allowed; that the obtaining of 
the order of extension was a fraud upon the court, and 
that it was solely owing to the plaintiff’s neglect that the 
bill was not served within the first 40 days. At the hear- 
ing upon the motion to vacate the order, both parties 
appeared and were represented by counsel, and evidence 
was taken by the court, upon consideration of which an 
order revoking the order of July 3 was entered, It 
appears, then, that the district judge found at the hearing 
that when he made the order extending the time he had 
been imposed upon, and that upon ascertaining that fact 
he set aside the order made and refused to settle the bill 
of exceptions. 

This he had a perfect right to do. It would be strange 
indeed if a judge who found he had been deceived in mak- 
ing an ex parte order extending the time to present a bill 
of exceptions could not deprive the offending party of any 
benefit from an order thus obtained, by refusing to give 
him the benefit of his wrongdoing upon an application to 
settle and allow the bill. Courts and judges are not thus 
impotent. 

The matters set forth in the answer and the facts ad- 
nitted constitute a good defense, and the respondent was 
justified in his refusal to settle the bill of exceptions. 

The writ should be refused and proceeding dismissed at 
relator’s costs. 


By the Court: For the reasons stated in the foregoing 
opinion, the writ is refused and the proceeding dismissed 
at relator’s costs. 


WRIT DENIED. 
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CHARLES A. CLINE V. S. H. Dexter, ADMINISTRATOR. 
Fitep NOVEMBER 2, 1904. No. 13,451. 


Witness: CompeETENCY. Where an administrator introduces in evidence 
a letter from the adverse party giving a narrative of the trans- 
action with the deceased party upon which the action is based, 
the evidence of the adverse party as to the transaction recited 
in the letter upon his own behalf is not incompetent under the 
provisions of section 329 of the code, and it is error to exclude 
the same. 


Error to the district court for Merrick county: JAMES 
A. GRIMISON, JuDGE. Reversed. 


John C. Martin, for plaintiff in error. 
W. T. Thompson, contra, 


Lerron, C. 


This action was brought by the administrator of the 
estate of Samuel Cline, deceased, to recover from the Mer- 
rick County Bank the balance of a deposit due from said 
bank to Samuel Cline at the time of his death. The Merrick 
County Bank answered, disclaiming any interest in the 
money on deposit except as a depository, brought into 
court the amount of the deposit, and alleged that the same 
is claimed both by the estate of Samuel Cline, deceased, 
and by Purington & Cline, a copartnership. Purington 
& Cline intervened, averring that they were a partnership 
engaged in the live stock commission business at South 
Omaha, Nebraska; that, from the 26th day of February, 
1902, until his death, Samuel Cline was their agent for the 
purpose of purchasing and shipping stock for them at 
Clarks, Merrick county, Nebraska; that for the conven- 
ience of their customers they placed certain money with 
the Merrick County Bank from time to time during. said 
agency, subject to the order of Samuel Cline, for the pur: 
pose of purchasing and shipping stock for them, and for 
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no other purpose; that, on the 4th day of May, 1902, when 
Samuel Cline died, there was on deposit im said ae 
$262.68 of their funds, and they pray judgment for that 
sum, and that the money tendered to be paid to them, A 
general denial was filed to these allegations. Afterwards, 
Charles A. Cline was substituted as defendant for Puring- 
ton & Cline. Trial was had to the court, without the in- 
tervention of a jury, and the court found that the funds 
are the personal property of the estate of Samuel Cline, 
deceased, and adjudged the payment of the same to the 
administrator. From this judgment Charles A. Cline pros- 
ecutes error to this court. 

A number of assignments of error have been made, but, 
since a new trial will be required, it is unnecessary to con- 
sider more than one or two of them. It is conceded by 
plaintiff in error that, since the deposit register of the 
bank and the passbook of Samuel Cline both show this 
account to have been carried in the name of Samuel Cline, 
this is sufficient, in the absence of other proof, to establish 
prima fucie a liability of the bank to Saniuel Cline, which 
passed to the estate as an asset. But he contends that 
such prima facie case is founded solely upon a legal pre- 
sumption, which can be overcome by sufficient competent 
proof as to the true character of the deposit. With this 
view of the law of the case we are agreed, and, when suffi- 
cient competent proof has been offered by him to over- 
come the presumption and show that the money was the 
money of Purington & Cline to the satisfaction of a court 
or jury, he has made his case. 

It is assigned as error that the court erred in not per- 
mitting the plaintiff in error to show that the plaintiff in 
the court below was not the real party in interest. The 
offer was to show that the widow, as one of the heirs at 
law, together with the administrator and the guardian of 
the minor heirs, had made an arrangement with a bank to 
carry on this litigation in the name of the administrator, 
and that, if recovery was had by the administrator, the 
proceeds would be set aside to the widow as her allowance, 
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and then by her given to said bank to apply upon a debt 
of her husband. It will be observed that the agreement 
offered to be shown required the participation of an ad- 
ininistrator and a guardian, both of which officers were 
incompetent to enter into any such agreement; that it fur- 
ther required an order to be made by a county court, 
setting aside the money to the widow as her allowance, 
before it could be carried into effect. All this was to be 
done in the future. The evidence offered was of an illegal 
ayreement, was not competent and would not have proved 
that the plaintiff was not the real party in interest. 

The next error assigned is that the court erred in not 
allowing the plaintiff in error to testify as to the verbal 
contract with Samuel Cline under which he received the 
money. Evidence along this line was excluded by the 
court under the provisions of section 329 of the code. 
Plaintiff in error contends, however, that, because the 
adininistrator introduced in evidence a letter from Charles 
A. Cline to the widow of Samuel Cline reciting the original 
transaction between Samuel Cline and Purington & Cline, 
he was entitled to give his version of the transaction re- 
cited in the letter, upon the theory that, the administrator 
having offered evidence in regard to the original transac- 
tion, the plaintiff in error was also entitled to testify in 
regard to the transaction. The statutory rule is that 
where the representative of a deceased party introduces a 
witness who shall have testified in regard to the transac- 
tion with the deceased, the adverse party may also be 
examined upon the same point. In Viccolls v. Hsterly, 16 
Kan. 32, it was held that, while a party nay not testify 
in his own behalf to a transaction had personally by him 
with the deceased partner, yet, if he is called by such ad- 
verse party to testify as to’a part of any such transaction, 
he may in his own behalf testify as to the whole of such 
transaction. The burden of proof under the pleadings in 
that case was upon the defendant. He called as his wit- 
ness the plaintiff, Esterly, who testified with regard to 
the transaction with the deceased person. The plaintiff 
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afterwards testified in his own behalf in reference to the 
same transactions as to which he had testified at the in- 
stance of the defendant. The court say: 

“While, if the defendant had so chosen, none of this tes- 
timony could have been admitted, yet, having interrogated 
the plaintiff concerning these matters, and having obtained 
some of the facts concerning them, he could not thereafter 
object to the plaintiff’s giving all the facts. By introduc- 
ing part, he opens the door to all. Just as a party may 
not introduce his own statements in his own behalf, yet 
if his adversary draws out part of a conversation he may 
introduce the balance. The principle is general, that 
where a particular witness, or a certain kind of testimony, 
may be excluded, if the party who has the right to insist 
upon the exclusion waives that right, and himself calls 
the witness, or introduces the testimony, he cannot, after 
he has obtained what he desires, insist upon the exclusion, 
so far at least as to prevent a full development of the iat- 
ters which he has partially presented.” This case is cited 
and followed in Roberts v. Briscoe, 44 Ohio St. 596, the 
Ohio court saying : , 

“The adverse and surviving party, when compelled to 
testify by the executor or administrator, cannot reasonably 
complain; for, though a party, he’can then be examined 
fully in his own behalf on the subject of his examination 
in chief.” To this effect also is Taylor v. Ainsworth, 49 
Neb. 696. 

While we think the rule is clear that, where the adverse 
party is called by the administrator to testify as to the 
transaction with the deceased, he is entitled to testify in 
his own behalf as to the same transaction, yet, the ques- 
tion here presented is somewhat different. The letter which 
was introduced by the administrator was a narrative of the 
transaction with the deceased by the adverse party, which 
was evidently offered by the administrator upon the theory 
that its contents were an admission against the interest of 
the person writing it, and that it would aid the adminis- 
trator in maintaining his theory of the case. It was 
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offered for the purpose of showing what the transaction 
actually was, and, though it was not the oral testimony of 
the adverse party, it seems to us that, since it was his 
declarations and statements, and was offered as evidence 
for the purpose of showing the facts as to the transaction, 
the principle is the same as if he had been placed upon 
the witness stand by the adininistrator and had given his 
testimony for the same purpose. Having offered evidence 
of the original transaction, the administrator cannot now 
say that the adverse party should not also testify to it. He 
cannot take the benefit of the story of the transaction re- 
cited in the letter and, at the same. time, refuse to give the 
adverse party the opportunity to testify in regard to the 
same matter. Taylor v. Ainsworth, supra; American Sav- 
ings Bank v. Estate of Harrington, 384 Neb. 597; Parrish v. 
McNeal, 36 Neb. 727. 

We are of the opinion that the evidence offered should 
have been received, and that its rejection was prejudicial 
error; and we recommend that the judgment be reversed 
and the cause remanded for further proceedings. 


AMES and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded for further proceedings. 

REVERSED. 


WESTINGHOUSE COMPANY V. JOHN L. MBEIXEL BT AL. 
FILED NOVEMBER 2, 1904. No. 13,614. 


1. Sale: WARRANTY: DEFENSE. Where the petition alleges that the 
plaintiff agreed with the defendant to purchase certain threshing 
machinery, and that he received the same, subject to an agree- 
ment whereby he was to take such machinery upon trial, that 
it was warranted to be well fitted for the purposes for which it 
was sold, and that it shall operate to his satisfaction, and that 
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if not satisfactory he might return the machinery and receive 
back the notes and personal property given in consideration 
therefor; aud ine answer ‘admits that the pronerty was taken 
under warranty, and subject to trial, but denies that the terms of 
said warranty and the conditions of such trial are as alleged in 
said petition,” Held, That the defendant is not entitled under 
such pleadings to prove and rely as a defense upon certain con- 
ditions in a written contract between the parties, which is not 
pleaded in the answer. 


2. Defense: New Matter. Such a defense is new matter, and must 
be pleaded before it can be proved. 


3. Waiver. Under the circumstances set forth in the opinion, held, 
that the plaintiff in error waived the provisions of the written 
contract with reference to the retention of the machinery after 
a four-days’ trial constituting an acceptance of the same. 


Error to the district court for Hamilton county: Brn- 
JAMIN T°, Goon, JUDGE. Affirmed. 


Mockett & Polk and John A. Whitmore, for plaintiff in 
error. 


Hainer & Smith, contra. 


LETTon, C. 


This cause was brought in the district court for Hamil- 
ton county by John L. Meixel and Ina H. Meixel, as plain- 
tiffs, against the Westinghouse Company, defendant. The 
petition alleges, in substance, that the Westinghouse Com- 
pany is a New York corporation; that, on February 21, 
1902, the plaintiffs at Aurora, Nebraska, entered into a 
contract with the defendant, whereby they agreed to pur- 
chase a Westinghouse thresher engine, separator, stacker 
and loader, complete; that, by the terms of the contract, 
the plaintiffs were to execute their notes to the amount 
of $1,850, pay the freight charges on the new machinery 
and deliver to the defendant a second-hand engine, loader 
and separator which were then owned by the plaintiffs, 
and which were agreed by the parties to be of the value 
of $700, and, in case plaintiffs finally purchased the prop- 
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erty, this was to be taken as a payment of that amount 
upon the property purchased. To induce the plaintiffs 
to purchase the property, the defendant represented and 
warranted that it was well and properly constructed, and 
that it was well fitted for the purpose of threshing, sepa- 
rating and cleaning grain, and that it should work to the 
satisfaction of the plaintiffs; and it was further agreed 
that the plaintiffs should receive the property for a reason- 
able time for the purpose of making a trial of the same, 
and if it failed to give satisfaction, then notice to be given 
defendant and an opportunity to make it operate satis- 
factorily, but, if it failed to perform the work to plain- 
tiffs’ satisfaction, they were to return the machinery to 
the defendant’s agent, and the money, property and notes 
which had been delivered to the defendant should be re- 
turned to the plaintiffs, and that the title to the machinery 
should remain in the defendant until the full consumma- 
tion of the agreement for the sale and purchase of the 
same. Plaintiffs allege that they executed the notes, and 
delivered the machinery mentioned, and took the thresher 
outfit for the purpose of giving it a trial under the agree- 
ment. The petition recites a large number of defects in 
the operation of the machinery, and that the machine 
wholly failed to work properly or in a satisfactory manner 
to the plaintiffs, or to properly perform the work for which 
it had been delivered; that, upon ascertaining the fact, 
the plaintiffs notified the defendant, and also notified its 
agent at Aurora; that the defendant, through its agents, 
attempted to put said machinery in proper working order 
so as to comply with the contract; that the defendant, 
after having attempted at different times to remedy the 
defects and to place the machinery in proper condition, 
abandoned said property, and notified plaintiffs that they 
would make no further attempts to remedy the defects; 
that the machinery taken together at the time of the aban- 
donment was wholly worthless for the purposes of a 
threshing outfit, and that, within 48 hours after defendant 


refused to attempt to place said machinery in proper work- 
43 
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ing order and abandoned the same, the plaintiffs returned 
said machinery to the ugeni uf the defendant, demanded 
the return of the money and notes, and also the return of 
the second-hand engine, loader and separator which they 
had delivered to the defendant, but that the defendant 
refused to return the same. 

For a second count the plaintiffs, after making the same 
allegations with reference to the contract and the failure 
of the machinery to work properly, alleged that a number 
of the notes given are not yet due; that the defendant has 
disposed of some of said notes to innocent purchascrs; that 
plaintiffs are without adequate remedy at law; and they 
ask that the court render an alternative judgment requir- 
ing defendant to deposit the notes with the clerk of the 
court for cancelation within a short day to be named by 
the court, or to give plaintiffs a judgment for their face 
value. They also ask judgment for the value of the ma- 
chinery turned over to the defendant. Since the proper dis- 
position of the cage rests mainly upon the question of what 
issues were raised by the pleadings, we copy the answer at 
length. 

“Comes now the above named defendant and, for answer 
to the first count of plaintiffs’ petition, admits that the 
defendant is a corporation organized under the laws of the 
state of New York; that on the 21st day of February, 
1902, at Aurora, Nebraska, plaintiffs and defendant en- 
tered into a contract for the purchase and sale of the ma- 
chinery described in said petition; that plaintiffs received 
said machinery, paid freight thereon in the sum of $143.75, 
turned over to defendant the property of plaintiffs in said 
petition described, as part payment of the purchase price 
of said machinery, and made and delivered to defendant 
their promissory notes for the balance of said purchase 
price, to wit, $1,850, as mentioned and described in the 
petition. The defendant further admits that said ma- 
chinery was accepted by the plaintiffs under warranty and 
subject to trial, but denies that the terms of said warranty 
and the conditions of such trial are as alleged in said 
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petition. For a second and further defense to said first 
count, defendant denies every allegation thereof not, herein- 
specifically admitted. For answer to that part of the 
second count of said petition not contained in the first 
count thereof, defendant admits that the notes given by 
plaintiffs to defendant and described in plaintiffs’ peti- 
tion are negotiable promissory notes, and that a part of 
the same are not yet due. For a second and further de- 
fense to the additional allegations of said second count, 
defendant denies each and all said allegations not herein 
specifically admitted.” We find no reply in the transcript. 
At the request of the plaintiffs, the first cause of action 
set up in the petition was set off to be tried by a jury, and 
the second cause of action was retained for trial by the 
court. The jury found for the plaintiffs as to the first 
cause of action, and so likewise did the court as to the 
second count. Judgment was rendered, from which the 
defendant prosecutes error to this court. , 
The plaintiffs in error contend, first, that there is a 
variance between the pleading and the proof, since the 
proof showed a written warranty; that the purchaser is 
bound by the terms of his contract and all the conditions 
therein unless he pleads and proves a waiver of such con- 
ditions, and that it is necessary to plead a waiver in order 
to offer proof thereof, and that the conditions in the writ- 
ten warranty are conditions precedent to the right of re- 
scission, and must be complied with unless a waiver is 
pleaded and proved. It will be observed that the answer 
admits “that said machinery was accepted by the plaintiffs 
under warranty and subject to trial, but denies that the 
terms of said warranty and the conditions of such trial 
are as alleged in the petition.” This action, under the 
allegations of the petition, is not an action brought upon 
the warranty, but an action for the recovery of certain 
personal property and for the cancelation of notes de- 
livered by Meixel to the Westinghouse Company, to be 
held by it pending a trial of the machinery to ascertain if 
it operated satisfactorily to Meixel. If it so operated li 
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agreed to purchase it, but if it did not so operate he was 
under no such obligation. The petition alleges that the 
machinery failed upon trial and that Meixel, in accordance 
with the agreement, returned the same and demanded a 
return of his property and notes. The answer admits that 
the machinery was accepted under warranty and subject to 
trial, and denies, in general terms, the other allegations 
of the petition, but fails to plead the existence of any other 
agreement than that set out in the plaintiffs’ petition. 
Under this state of the pleadings, the only question Ieft 
to be determined was whether the machinery was defective, 
and whether Meixel had carried out the provisions of the 
conditional agreement upon his part. 

Instruction numbered 5 given by the court, which is as 
follows, is complained of: “The principal question for the 
jury to determine is whether or not the threshing outfit 
in fact did good work and operated to the satisfaction of 
the plaintiffs. This question should be determined wholly 
from the evidence introduced before you. If the jury he- 
lieve, from the evidence, that such threshing outfit, in fact, 
did not do good work, and that it was not adapted to the 
use for which it was purchased, and that it failed to 
operate satisfactorily to the plaintiffs, and you further 
find that the defendant, when notified of such failure, 
failed to so adjust said threshing outfit as to make it work 
satisfactorily, and thereafter refused to further adjust said 
machinery, and that plaintiffs within 48 hours thereafter 
returned said threshing outfit to defendant's azent at 
Aurora, and demanded the return of their property and 
notes, then the plaintiffs would be entitled to your ver- 
dict.” This instruction however correctly states the issues 
framed by the pleadings and was proper to be given. 

A large number of witnesses were examined as to the 
facts with reference to the failure of the machine to per- 
form good and satisfactory work. It would seem that the 
friction clutch, which is a device brought into use when 
it is desired to use that part of the machinery of the 
engine which gives it its power of locomotion, was defect- 
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ive, and that Meixel had considerable trouble in moving 
his engine from place to place on account of this defect. 
The season had been wet and rainy, and a great deal of 
the grain was damp and in bad condition to thresh. It is 
shown that the engine consumed large quantities of coal 
for the work that it performed, and that the separator 
failed to separate the wheat from the straw to such an 
extent that a great deal of the wheat was carried over with 
the straw, and spilled upon the ground at the end of the 
blow stacker; that Meixel had serious complaints from 
his patrons with reference to the operation of the machine, 
and the manner in which it wasted grain, and that he 
complained to. the agent of the company of these defects. 
That, on the 12th of August, H. T. Jensen, the agent of 
the defendant, from whom he bought the machine, went to 
look at the engine, and wrote to the defendant’s agency at 
Council Bluffs with reference to the friction clutch and to 
the large coal consumption; notifying them that it was of 
the utmost importance that they send one of their experts 
at once. In response to this letter, a man named Robinson 
was sent on the 14th instant to look at the engine. He 
did practically nothing toward remedying the defect, and, 
on the 28th of August, Meixel having again complained, 
another letter was written by Jensen to the Council Bluffs 
agency with reference to the machine. In reply to this 
letter, the Council Bluffs agency wrote Jensen saying they 
had referred his letter and Meixel’s complaint to the fac- 
tory. On the 30th day of August, Jensen also wrote to the 
Schenectady office of the defendant, describing the com- 
plaint made regarding the engine and the condition of the 
machinery. On September 19, 1902, Meixel’s attorneys, 
Messrs. Hainer & Smith, at his request, wrote to the West- 
inghouse Company at Schenectady, New York, explaining 
the trouble that Meixel had had, and requesting that the 
outfit be put in proper condition; suggesting that they 
send a man with a new clutch. To this letter of Septem- 
ber 19 the company replied that the engine was not to 
blame; that the trouble was due to the improper handling 
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of the engine, and to the use of an improper lubricant, but 
that they were friendly to Meixel and were preparing an- 
other friction clutch, which they would send him in a few 
days. On October 2, 1902, Hainer & Smith again wrote to 
Schenectady, reciting the defects in the engine and sepa- 
rator, combating the assertion that the trouble was caused 
by a defective lubricant, requesting that the company 
send an expert to give the machinery a further test, and 
offering all possible friendly assistance to that end. On 
October 17, 1902, H. J. Edwards, the Council Bluffs agent 
of the defendant, went to see Meixel at Aurora with refer- 
ence to the collection of Meixel’s note that was due October 
1. At that time Meixel said that he did not intend to pay 
the note, that the engine burned too much coal, that the 
separator had wasted the grain, and that he did not intend 
to pay the note unless the machine would run right. On 
October 27, one Corey, an employee of the defendant, was 
sent by the company to the place where Meixel was thresh- 
ing. He made some changes in the separator, and the next 
day made some other adjustments, and tested the coal 
consumption of the engine. It seems that, after he had 
done all he could, Meixel was still dissatisfied with the 
work the machine was doing, and, since Corey had failed 
to make it do satisfactory work, he told him that he would — 
not keep the machine, and asked him where to take it. 
Corey told him he had bought the machine, and gave him 
no directions as to what disposition to make of it. Within 
48 hours after this, Meixel delivered the machine to the de- 
fendant’s agent at Aurora. Meixel’s complaints and the 
company’s promises and efforts to remedy the defect con- 
tinued up until the time of the return of the machinery. 
Under this state of facts, the company waived the pro- 
vision of the written contract that continued use after 
four days’ trial should constitute an acceptance. 

There is a conflict in the evidence as to the defects in 
the machinery, but there is ample evidence to support the 
verdict of the jury. Numerous errors are assigned in re- 
gard to the introduction of evidence and with reference 
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to instructions of the court, but these assignments are 
based upon the contention that compliance on the part of 
Meixel with the terms of the written warranty were con- 
ditions precedent to his right to rescind, and must be 
pleaded before he would be entitled to maintain this ac- 
tion. Under the pleadings, however, as they stand, the 
action is not upon the warranty. If the plaintiff in error 
desired to take advantage of the provisions of the written 
contract, it should have pleaded the same in its answer. 

{t is complained that the decree of the court requiring 
the surrender of the note to the clerk of the district court 
for cancelation within 10 days has the effect of denying 
to the plaintiff in error the right of review. This is an 
erroneous conception of the force and effect of the decree. 
When its operation was suspended by the execution of a 
supersedeas bond, the time to deposit the notes for can- 
celation was extended until 10 days after a final affirm- 
ance of the judgment. 

The case was carefully tried. The rulings of the court 
upon the evidence, and its instructions to the jury, were in 
accordance with the issues raised by the pleadings. 

We recommend that the judgment of the district court 
be affirmed. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


I-REMONT BREWING COMPANY V. WILLIAM SCHULZ. 
Firep NoveMBER 2,1904. No. 13,631. 


1. .Negligence: Instructions. Issues as to the existence of negligence 
and contributory negligence are for the jury to determine when 
the evidence is conflicting, and where different minds might 
reasonably draw different inferences as to these matters from 
the facts established. It is only where the evidence is insufficient 


632 NEBRASKA REPORTS. [Vou 72 


Fremont Bie Ww ring Co. ¥. sa hulz. 


to support a verdict that the court is justified in instructing as 


_ nm 
& Watter of law that negligence did not oxist. 


2. 


Under the facts set forth in the opinion, Held, 
That the trial court rightfully submitted the question of negligence 
to the jury, and, further, that there was sufficient evidence to 
support the verdict. 


Frror to the district court for Dodge county: Coney 
HOLLENBECK, JUDGE. Affirmed. 


Courtright & Sidner, for plaintiff in error. 
FW. Button, contra. 


LErTon, C. 


The plaintiff in error, the Fremont Brewing Company, 
is the owner of a brewery at Fremont, Nebraska, and was 
operating the same during the year 1903. On July 16, 
1903, William Schulz was employed by the brewing com- 
pany in its grain house. It appears that a grain scoop 
therein was operated by steam power in such a manner 
that it worked by means of a friction wheel situated in the 
room below where Schulz was working, which friction 
wheel was brought into gear by means of a lever, a rope 
fastened to one end of the lever passing horizontally 
through a pulley, and thence perpendicularly up through a 
hole in the floor to the place where Schulz was stationed. 
Schulz’s duty was, when the word was given by his fellow 
laborer, to pull upon said rope sufficiently to bring the fric- 
tion wheel into gear, and hold it in that position until! a 
windlass in the room below, which it operated, wound up 
a rope which passed up through another hole in the floor, 
thence to a pulley near the ceiling of the room where 
Schulz was working, and from thence over pulleys in the 
grain room to the scoop. The manner of operation was 
that, when it was desired to use the scoop, one man took 
hold of the same and gave the word to Schulz, who then 
pulled upon the rope which placed the friction wheel in 
gear and set the windlass in motion. He then held it tight, 
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- so as to keep the wheels in gear while the winding of the 
rope pulled the scoop. It appears that the opening in the 
floor through which the large rope came which operated 
the scoop was about £ inches wide and 38 inches long, with 
a guard about 4 inches high placed around it, the object of 
the guard being, as the plaintiff in error claims, merely to 
prevent grain from falling through the hole, while the de- 
fendant in error asserts that its purpose was to prevent 
the slack of the large rope from falling over onto the 
floor and forming a loop thereon. At the time the accident 
happened Schulz testifies that he had worked in the opera- 
tion of this machine at intervals during the 3 weeks prior 
to the time of the injury, the total time of his operation 
of the same being about 5 or 6 hours altogether. That he 
was not instructed about how to operate the machine; 
that when the man who was operating the scoop would 
call to him to go ahead, he would pull up the gear rope; 
that he had to use all his strength in holding it until the 
man shouted “stop,” when he released it. That on the day 
of the accident when he pulled upon the rope, after the 
command had been given by the man at the scoop, he 
noticed that the gear rope did not want to come; that he 
then put all his weight on it, and that finally it came 
suddenly; that he stumbled forward toward the slot in 
the floor that the large rope came through ; he next noticed 
that his foot was in the slot, with the big rope which 
operated the scoop around his ankle; that when he let go 
of the gear rope the machine did not stop as it should 
have done, but kept going; that his foot was drawn into 
the slot; that it broke the guard board and broke his leg. 
He further testifies that the gear rope in the room below, 
which passed from the lever which operated the friction 
wheel through the pulley and thence passed up through 
the floor, had been broken, and that it had been repaired 
by using two small ropes which passed through the pulley 
instead of the large rope. The negligence charged is that 
the company failed to warn him of the dangers of the em- 
ployment, failed properly to guard the opening in the 
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floor so as to prevent the large rope from forming a loop, 
and that it had negligently failed to keep in proper repair 
the rope and pulley beneath the floor, by which the friction 
lever was operated. The theory of the defendant in error 
being that one of the defective small ropes in the lower 
room caught at the side of the pulley when Schulz first 
pulled; that it suddenly slipped and gave way when he 
pulled harder, causing him to fall, and that afterwards 
when he released the rope on falling it again caught, which 
prevented the lever from acting, and kept the machine 
at work, thus pulling on the gear rope, drawing his foot 
into the hole and breaking his leg; that if proper precau- 
tion had been taken, either to guard the hole in the floor 
or to maintain the rope and pulley in the lower room in 
proper condition, the accident would not have happened. 
The sole ground of error alleged is that the evidence does 
not support the verdict, and that the jury should have been 
instructed to find for the plaintiff in error. 

There is a conflict in the evidence with regard to the 
condition of the rope and pulley which operated the lever 
at the time of the accident. The testimony on the one 
hand being that 2 quarter-inch ropes had been used in the 
place of one half-inch rope; that there was a space of 
about five-eighths of an inch between the edge of the pul- 
ley and the wooden block supporting it, so that the small 
rope could catch thereon; and that the block sustaining 
. the pulley introduced in evidence by the brewing company 
had been changed, and was not the same block that was 
in use at that time. On the other hand, the testimony is 
that but one rope was used with the pulley, instead of 2 
small ones, and that the block and pulley introduced in 
evidence were the same as were in use at the time of the 
accident. The uncontradicted testimony shows that ma- 
chines of this character have largely gone out of use, 
being replaced by automatic machines; and that, when 
they were in common use, guard rails of from 18 inches 
to 2 feet in height were usually placed around the slot or 
opening in the floor through which the rope works. The 
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plaintiff in error asserts that the rope could not have got- 
ten around the plaintiff’s ankle unless he had placed it 
there himself, while the theory of the defendant in error 
is that, when his fellow laborer inserted the scoop in the 
grain, a slack was caused in the rope, which ran back over 
the pulleys and formed a loop upon the floor. That, when 
he stumbled by reason of the rope below suddenly being 
released, his foot was caught in the loop and thereby 
drawn into the slot. There is no evidence that a loop was 
there except the inference which may be drawn from the 
fact that Schulz’s foot was caught and pulled into the 
slot, though the testimony shows that when the scoop is 
inserted in the grain it may cause 18 inches to 8 feet of 
slack in the rope. It seems clear, however, that, if a guard 
of 18 inches to 2 feet had been placed around the hole in 
the floor, the accident in all probability would not have 
happened. 

The issues as to the existence of negligence and con- 
tributory negligence are for the jury to determine when 
the evidence is conflicting, and where different minds 
might reasonably draw different inferences as to these 
matters from the facts established. It is only where the 
evidence is insufficient to support a verdict that the court 
is justified in instructing as a matter of law that negli- 
gence did not exist. Under the testimony which tended to 
prove the substitution of 2 quarter-inch ropes for a half- 
inch rope in the working of the lever, and which tended 
to show that the pulley was so loose that a distance of 
five-ecighths of an inch existed at the side of it, in which a 
small rope might catch, then, the probability of the rope 
becoming caught and failing to stop the machine might 
have been foreseen, and the plaintiff in error would be 
guilty of negligence in allowing this condition to exist; 
and if the usual practice in the construction of machinery 
of this nature was to place a guard 18 inches to 2 feet 
high around the slot where the rope operated, so that a 
slack of 18 inches to 3 feet could not form a loop upon the 
floor, then, ordinary care on the part of the plaintiff in 
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error would have required the construction of such guard, 
and failure to furnish such guard wouid be negiigence. 
The testimony offered by the defendant in error upon these 
points required the submission of the issue as to whether 
negligence existed or not to the jury, and it would have 
been erroneous for the court to determine the question as 
a matter of law. [or these reasons, the judgment of the 
district court should be affirmed. 


AMES and OLDHAM, CC., concur. 


By the Court: Jor the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


STATE OF NEBRASKA, EX REL. First NATIONAL BANK OF 
ATKINSON, V. DANIEL J. CRONIN, TREASURER OF Hout 
CouNrY, NEBRASKA. 


FLep NovemBer 16, 1904. No. 13,664. 


1. Act Constitutional. The act of 1908, amending sections 18 and 20 
of article IIJ, chapter 18, and section 3a of article XIII, chapter 
83 of the Compiled Statutes of 1901, so far as it relates to the 
deposit of county funds, was constitutionally adopted and is a 
valid law. 


2. County Funds, Deposit of. Under the Jaw as thus amended it is 
the duty of each county treasurer to keep at all times on deposit 
in each of the depository banks of his county such a proportionate 
share of the public money subject to deposit as the amount of 
the paid up capital stock of each bank bears to the whole amount 
of paid up capital stock of all of such banks. 


3. Mandamus will lie to compel such officer to perform his duty, and 
comply with the provisions of said law. 


ORIGINAL application for a writ of mandamus to compel 
respondent to deposit in relator bank its pro rata share of 
the county funds. Writ allowed. 
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R. R. Dickson, for relator. 


Arthur F. Mullen and M. F. Harrington, contra. 


BARNES, J. 


On the 5th day of April, 1904, the relator, the First Na- 
tional Bank of Atkinson, filed its application in this court 
against the respondent, Daniel J. Cronin, as treasurer of 
Holt county, praying for a peremptory writ of mandamus 
to compel the respondent to deposit in the relator bank its 
pro rata share of the funds of Holt county, as provided by 
section 18, article III, chapter 18, Compiled Statutes, 
1903 (Annotated Statutes, 10870). An alternative writ 
was allowed, returnable May 3, 1904, and on that date 
the respondent filed his answer herein, by which he prac- 
tically admitted the allegations of the alternative writ, but 
alleged that the law in question was never constitutionally 
passed by the legislature, and was therefore void. For 
that reason respondent prayed that the alternative writ 
be quashed, and the action dismissed. 

From an examination of the pleadings and the stipula- 
tion on which the case was submitted, there appears to 
be no dispute as to the facts. The record discloses that 
there are in Holt county 11 banking institutions, with an 
aggregate paid up capital of $203,500; that all of said 
banks, including the relator, have been selected by the 
county board of supervisors as county depositories; that 
they have all given bonds, which have been approved, as 
required by law, and, if the act in question is valid, each 
one of the said banks is entitled to receive on deposit its 
pro rata share of the county funds; that before and at the 
time of the commencement of this action the respondent 
had refused to carry out the provisions of the law, and 
that the relator had on deposit at that time only $3,759.24 
of the said funds, when its pro rata share thereof was 
$8,697.55. So it may be said at the outset that, unless the 
contention of the respondent as to the invalidity of the 
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law in question is sustained, the relator was entitled to 
the relief prayed for by its petition. 

An examination of the legislative journals shows, and in 
fact the pleadings and stipulation state, that the law 
which is the basis of the relator’s right of action was 
passed by the legislature of 1903, and was known as house 
roll No. 136. It was introduced in the house under the 
following title: “A bill for an act to amend sections 
eighteen (18) and twenty (20) of chapter eighteen (18), 
article three (3) of the Compiled Statutes of Nebraska of 
1901, and to repeal the said original sections.” It was 
read the first time on the 16th day of January, 1903; the 
second time on the 19th day of January, and referred to 
the committee on county boundaries, county seats and 
township organizations. On the 25th day of I"ebruary the 
bill was read the third time, put upon its passage and re- 
ceived the necessary constitutional number of votes to 
pass it with the emergency clause. The bill was then sent 
to the senate, where it was read the first time on the 26th 
day of February; the second time on the 27th day of that 
month, and it was then referred to the committee on 
counties and county boundaries. On the 5th day of March 
it was reported back to the senate by the committee, under 
the same title by which it had been read three times in the 
house and twice in the senate, with the recommendation 
that it be passed. Thereafter it was amended in the com- 
mittee of the whole and referred back to the senate, with 
the recommendation that it be recommitted to the judiciary 
committee; that committee recommended that the title be 
amended so as to read as follows: “A bill for an act to 
amend sections eighten (18) and twenty (20) of article 
three (3) of chapter eighteen (18) and section 3a of 
article thirteen (13) of chapter 838 of the Compiled Stat- 
utes of Nebraska for 1901 and to repeal said original sec- 
tion.” The body of the bill was also amended so as to 
include an amendnient of section 3a, article XIII, chapter 
83 of the Compiled Statutes of 1901, and thus extend its 
provisions to the deposit of public money by the state 
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treasurer in depository banks. The bill was thereupon 
read in the senate the third time, was put upon its pas- 
sage, and received 31 votes, which were more than the num- 
ber sufficient for its passage, with the emergency clause. 
It was thereafter reported back to the house with the re- 
quest that the house concur in the senate amendments. It 
was then read in the house, and the senate amendments 
were concurred in. It was afterwards properly signed by 
the presiding officers of the house and senate, and reg- 
ularly approved by the governor. 

It is the contention of the respondent that the bill in 
question was not read in the house of representatives on 
three different days with the identical title that it bore at 
the time of its introduction; and the argument of respond- 
ent’s counsel proceeds on the assumption that the title 
and body of the bill, as changed by the senate amendments, 
must have been read at large on three different days in 
each branch of the legislature after the adoption of such 
amendments, before it could be said that the bill was con- 
stitutionally passed. Respondent further assumes that the 
change in the title was a substantial one. Both of these 
assumptions are unwarranted. It is true that by section 
11, article III of the constitution, it is provided: 

“Bvery bill and concurrent resolution shall be read at 
large on three different days in each house, and the bill 
and all amendments thereto shall be printed before the 
vote is taken upon its final passage. No bill shall contain 
more than one subject, and the same shall be clearly ex- 
pressed in its title. And no law shall be amended unless 
the new act contain the section or sections so amended and 
the section or sections so amended shall be repealed.” 

‘But this provision was not intended to prevent amend- 
ments and corrections of mistakes in the title of bills 
pending before the legislature; and it is not believed that 
any authority can be found which supports respondent’s 
position. It has never been held by this court, nor by any 
other, so far as we have been able to ascertain, that it is 
not competent for the legislature to correct defects or 
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imperfections in the title of a bill, or amend it, at any time 
before it is put upon its final passage. As was said in 
Richards v. State, 65 Neb. 808: 

“The constitution requires that the subject of the bill 
shall be expressed in its title, but no law has ever been 
annulled because it passed through some of the earlier 
stages of legislation under an imperfect title. The title 
is aniendable as well as the body of the bill, and it is in 
accordance with accepted canons of legislative procedure 
to amend it at any time before final action is taken.” 

In Attorney General v. Rice, 64 Mich. 385, the court 
said: 

“If the object of the act as passed is fully expressed in 
its title, the form or status of such title at its introduction, 
or during any of the stages of legislation before it becomes 
a law, is immaterial. To hold otherwise would, in many 
cases, prevent any altcration or amendment of a bill after 
its introduction, as, in legislative practice, it frequently 
becomes necessary to amend the title as introduced in 
order to conform to changes in the bill.” 

In Cleland v. Anderson, 66 Neb. 252, we said: 

“Section 11, article 3, of the constitution, does not re- 
quire that amendments made to a bill while under con- 
sideration by the legislature be read at large before each 
house on three different days; but it is sufficient that such 
amendments be printed, as required by said section, and 
that the bill, as amended, be adopted by both houses.” 

That the course above indicated was pursued by the leg- 


islature in passing the bill in question is conclusively 
shown by the journals of that body. 

Again, the change of the title, except as to the clause 
which relates to section 3a, above mentioned, was not ma- 
terial. The title to the bill, as introduced, was, “A bill 
for an act to amend sections eighteen (18) and twenty 
(20) of chapter eighteen (18) of article three (3) of the 
Compiled Statutes of the state of Nebraska of 1901, and 
to repeal said original sections”; and the change effected 
by the legislature, leaving out of consideration that part 
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of the title as finally agreed to which treats of section 3a, 
article XIII, chapter 88, was simply to transpose a part 
of it so as to read, “article 3 of chapter 18,” instead of 
“chapter 18 of article 3.” No one could have been misled 
by the title to the bill, as originally introduced, because 
the slightest investigation would inform any one what 
particular sections of the statute were to be amended 
thereby. 

The respondent further assails the bill on the ground 
that the senate amendment thereto was not germane to 
the two sections mentioned in its original title, and was 
not embraced therein. Conceding that this objection is 
well taken, which need not be determined in this action, 
that part of the act which relates to the deposit of county 
funds is valid and must be upheld. It seems clear that so 
much of the bill as relates to the deposit of state funds by 
the state treasurer may be rejected without affecting that 
part of the law covered by the original title.. Where this 
can be done, so much of the law as is valid will be upheld. 
State v. Stuht, 52 Neb. 209; State v. Stewart, 52 Neb. 248. 

We therefore hold the act in question, so far as it re- 
lates to the matter in controversy in this case, was con- 
stitutionally adopted, and is a valid law. As no other 
defense was interposed to the issuance of a peremptory 
writ, it follows that the relator at the time of the com- 
mencement of this action was entitled to the relief prayed 
for, and a peremptory writ of mandamus is awarded in 
accordance with the prayer of the relator’s petition. 


WRIT ALLOWED. 
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STATE OF NPRRASKA, EX REL. FIRST NATIONAL BANK OF 
O'NEILL, V. DANIEL J. CRONIN, TREASURER OF HOLT 
County, NEBRASKA. 


Firep NoveMBeER 16,1904. No. 13,665. 


Mandamus. The opinion in State, ex rel. First National Bank of 
Atkinson, v. Cronin, ante, p. 636, is approved and followed. Per- 
emptory writ of mandamus allowed. 


ORIGINAL application for a writ of mandamus to compel 
respondent to deposit in relator bank its pro rata share 
of the county funds. Writ allowed. 


R. BR. Dickson, for relator. 
Arthur F. Mullen and M. F. Harrington, contra. 


BARNES, J. 


The application herein for a peremptory writ of man- 
damus was filed in this court at the same time that State, 
cx rel. First National Bank of Atkinson, v. Cronin, ante, 
p. 6386, was commenced; and an alternative writ was 
issued, returnable May 3, 1904. The application was 
based on a like state of facts, and the return to the alter- 
native writ was the same as in the case above mentioned. 
It appears that at the time the action was commenced the 
relator had on deposit only $12,031.82 of the county funds, 
when its pro rata share of said funds was $17,595. Under 
the undisputed facts, and the rule announced in the opin- 
ion cited, the relator is entitled to the relief prayed for, 
and a peremptory writ of mandamus is therefore allowed. 


WRIT ALLOWED. 
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HELEN SCHWINGEL ET AL, APPELLANTS, V. JOHN HrNry 
ANTHES ET AL., APPELLEES.* 


Fitep NovemsBer 16, 1904. ' No. 13,378. 


Trusts: PRESUMPTION. Cne who acquires a trust estate with knowledge 
of its character, and while occupying confidential relations toward 
it and the cestuis que trustent. will be presumed to have taken 
the title subject to the trust, and that presumption cannot be 
rebutted without evidence, nor by such as is vague and am- 
biguous. 


APPEAL from the district court for Clay county: GrorGE 
W. Sruspss, Juper. Judgment of affirmance vacated. 
Judgment of district court reversed. 


H. C. Palmer, John C. Stevens and John J. Sullivan, 
for appellants. 


S. W. Christy, J. L. Epperson & Sons and Thomas H. 
Matters, contra. 


AMES, C. 


This is a rehearing from a former decision published 
unofficially in 5 Neb. (Unof.) 345. The case, as it is now 
regarded, presents some aspects not adverted to on the 
former argument, and the statement of facts already made 
needs to be somewhat supplemented. The will, which, 
together with the deed by the testator to his wife, con- 
stitutes the common source of title of the parties to this 
action, appears to have been drawn by the testator’s own 
hand. It is apparent from a moment’s inspection of it 
that he was not-only not familiar with legal forms or 
phraseology, but that, being of foreign nativity, he was 
unable to express himself accurately in the English lan- 
guage, npon ordinary subjects of conversation. The fol- 
lowing is, as far as possible, a literal copy of the instru- 
ment. 


* Rehearing denied. See opinion, p. 649, post, 
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“This 6 day of Stp. 1886. To hwom it may consern, 

“This is my Last Will Testament of Jacob W. Anthes 
of the county of Clay stat of Neb 

“Mindfoll of the uncertainties of human life do make 
buplish and declare this My last will and testoment in 
the manner following first after the paiinent of my just 
depts and funeral expenses I give devise and bequeath to 
My two sons Henery Anthes and W. C. Anthes each $500, 
five Hundred Dollars To My deughters Helen Schwingel 
Elisbet Schwab and Katarin Bricdenbalh sball have 
Equally withe to the rememder of all iny Estates Doth 
Real and personal whict the two sons Henery Anthes and 
W. C. Anthes schare and schare alike 

“The said Helen Schwingel received the sum of $250 
will I was living whearth shall be deducked from widoud 
interest (2) Second id is My will tat My wife Elisabeth 
Anthes schal have all the real and personel estates fore 
her own jues wile schea is living after her dead id schall 
be and becom as discriebt in this will abouvf 

“TI hereby nominad and appoint my wife Ealisabet 
Anthes the executor of this my last will and testament and 
herepy authorise empower her the said Elisabet Anthes to 
compound compromise and settle any claim or demand 
which may be against or in favor of my said estate in 
witness whereof I have hereunto set my hand and seal 
this 6 day of Sep 1886 

“Signed pupblished and declared by the said Jacob W. 
Anthes to be his last will and testament is presence of us 
who have signed our names ad his request as witnesses is 
his presence an in the presence of eacd other. 

“JacoB W. ANTHES.” 


For the right disposition of this suit much depends, in 
my opinion, upon the true construction of the will, a sub- 
ject which seems to have ‘been, hitherto, somewhat neg- 
lected. 

For an interpretation of this instrument it is unneces- 
sary to repeat the settled rule of this court that the object 
to be kept principally and constantly in view is to ascer- 
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tain the intent of the testator, and, in so far as it is con- 
sistent with general rules of law, to carry it into effect. 
A circumstance throwing light upon this question is the 
fact that he had no personal property of considerable 
value, and that he was indebted to a relatively large 
amount in addition to the sum of $3,500, for which all 
his real estate was incumbered by mortgage. It is clear, 
therefore, that he anticipated that some, if not all, of his 
lands, would be required to be sold for the payment of his 
unsecured obligations, and, whether wittingly or not, he 
employed language apt for the purpose of charging them 
as liens thereon. 2 Jarman, Wills (6th ed.), *1390 et 
seq. This fact, perhaps, explains why his benefactions to 
his sons and daughters took the form of legacies rather 
than of devises, and that the only specific devise he made 
was that of a life estate to his wife, leaving to his heirs a 
reversion rather than a remainder or remainders. The 
writer is prevailed upon to think that he intended so to 
do, both by the circumstances just mentioned and by the 
fact that the legacy to one of his daughters is but half 
that to each of her sisters, because of the fact, mentioned 
in the will, that she had already received $250, which was 
to be deducted from the sum bequeathed to her. First, the 
two sons were to have legacies of $500 each; then, the 
remainder (residue) of the estate was to be divided be- 
tween the sons and daughters equally, deducting $250 
from the share of Helen. Manifestly, this scheme could 
not have been carried out, and, in his circumstances, the 
testator could not have anticipated that it could be so, 
without the sale of the estate. This situation was without 
doubt sufficient to charge the first two legacies as liens 
upon the land, and I think the others also. 2 Jarman, 
Wills (6th ed.), *1409 et seq. 

If the foregoing reasoning is sound, the word “devise” 
was not used in the will in its technical or legal sense, but 
as synonymous with “give” and “bequeath.” As illustrat- 
ing my idea, if the demise of the life tenant had immedi- 
ately succeeded that of the testator, the reversioners would 
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have at once succeeded, as tenants in common, to the pos- 
session of the estate, charged with a trust, first, for the 
payment of the debts of the testator; second, for the pay- 
ment of the two legacies of $500 each to his sons; and 
third, for the division of the residue equally between all 
of his sons and danghters, deducting the advancement to 
Tielen. It is possible that some adjustment might have 
‘been made with the latter, and that some means might 
have been discovered by which the debts and specific lega- 
cies could have been discharged, and, if such an event 
could be supposed to have been contemplated by the tes- 
tator, the sons and daughters might be regarded as re- 
maindermen rather than reversioners; but, in my opinion, 
such an event cannot reasonably be supposed to have been 
anticipated nor therefore intended by him. But, if the 
estate expectant upon the termination of the life tenancy 
should be regarded as a teclinical remainder instead of 
one of inheritance—as, correctly and precisely speaking, 
it perhaps ought to be—the limitation over would be 
subject to the same trusts and charges above mentioned, 
and the consequences would be the same as under the 
former supposition. In either view, a title in fee vested 
upon the death of the ancestor in the persons who then 
became his sole heirs at law, and the distinction just 
adverted to is without practical importance. In any event, 
that to which the testator intended that his sons and 
daughters should succeed in common was a residue of his 
estate to be left after the payment of his debts and the 
specific legacies. The deed from the testator to his wife 
was made for the sole purpose, expressed upon its face. 
of insuring the due observance of the will, and was there- 
fore testamentary in character, and is also of no practical 
significance. The deed of August 29 by the heirs to their 
mother was, as is stated in the former opinion, evidently 
made for the sole purpose of enabling her to obtain a new 
loan for the satisfaction of the $3,500 mortgage exccuted 
by the testator. Nothing seems to have been said or done 
at the time of its execution indicating an intent by any 
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of the grantors to release his intcrest as devisee or legatee 
in the estate, and there is no reason to suppose that, if 
nothing more had been done, the present defendant, John 
H. Anthes, would have considered himself deprived by 
the transaction of his specific legacy of $500, which had 
precedence of all the other beneficences of the will except 
the life estate, and except a like legacy to his brother. It 
cannot be doubted, I think, that the mother by this means 
obtained, and for the ensuing seven years retained, the 
legal title, subject to the trusts created by the will. The 
deeds from the husbands of the respective daughters were 
merely intended to fortify the legal title, and evidently 
were not supposed to affect the fiduciary character of the 
grantee. 

When in 1895, after the sale to Peterson, it was desired, 
both by the purchaser and by the widow and heirs, to 
obtain new loans, and objections to the title were made by 
the loan agent, it is clear that the new deeds then made 
were executed, not upon any new consideration, or for the 
purpose of conveying any title or interest which the grant- 
ors did not suppose they had parted with when they ex- 
ecuted the former instruments. In other words, the deeds 
of October, 1895, were not intended to be deeds of convey- 
ance, but of confirmation, and the trust character of the 
legal title in the mother was not thereby affected. That 
John H. Anthes so understood the situation is evident, 
both from the circumstances attending the transaction, 
and from his subsequent conversations in which he con- 
sulted with his brother and sisters relative to the sale of 
the residue of the land to the Challbergs, and in which he 
talked about their respective “shares” and the desire of 
his mother that something should be abated from each to 
make up a purse for her support during the remainder of 
her life. The relations betwen the parties were in the 
highest degree confidential, calling for the exercise of the 
uttermost good faith, and none of them was ignorant of 
any material fact or circumstance. That John H. knew 
that the mother had no beneficial interest in the land ex- 
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cept her life estate, and that she held the legal title upon 
the trusts mentioned, is beyond doubt. Nor can it be 
doubted that, if his mother had died in the trust, he would - 
have been among the first to demand an enforcement of his 
lien for the satisfaction of his “share.” The deed from the 
mother to him, although expressly for $9,600, was without 
any real consideration, and was evidently made solely for 
the purposes of effecting a confirmation of the title of 
Peterson, and of facilitating the sale to the Challbergs. The 
fact that his brother and sisters acquiesced in these trans- 
actions is, under the circumstances, no evidence that they 
intended to waive or release their pecuniary interests in 
the estate, which by the recent rise in prices had become 
valuable. John H. having acquired the nominal title to a 
trust estate with knowledge of the trust, and, moreover, 
while occupying a confidential relation toward it and the 
cestuis que trustent, is presumed to have intended to take 
subject to it; and this presumption cannot be rebutted 
without evidence or by such as is, to say the most of it, 
vague and ambiguous. Much of it that came from his 
own mouth is distinctly confirmatory of the trust, which 
he seems never to have shown a disposition to repudiate by 
word or deed until he was called upon for an account of 
his stewardship, shortly before the beginning of this ac- 
tion. 

The parties are all agreed that the title of the Chall- 
bergs, as well as that of Peterson, shall remain undis- 
turbed by the final decree, and that the title of both shall 
be affirmed upon payment by the former of the price stip- 
ulated in the contract of purchase, and that a final ac- 
counting between the parties and a distribution of the 
fund shall be adjudged. This agreement should, of course, 
be respected. If either of the life tenants has during in- 
cumbency satisfied, out of means not derived from the 
body of the estate, debts of the testator charged as liens 
thereon, he or she will be entitled, upon the accounting, to 
reimbursement, in accordance with the rule announced by 
this court in Tindall v. Peterson, T1 Neb. 166. 
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It is recommended that the former decision of this 
court be vacated and set aside, and that the judgment of 
the district court be reversed and the cause remanded for 
further proceedings in accordance with this opinion. 


LETTON and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the former decision of this court 
be vacated and set aside, and that the judgment of the 
district court be reversed and the cause remanded for 
further proceedings in accordance with this opinion. 


REVERSED. 


The following opinion on motion for rehearing was filed 
March 8, 1905. Motion denied: 


Perr CurtaM: The very earnest and quite able brief of 
the appellees on their motion for rehearing discusses the 
proposition as though the will were a devise of lands to 
_ the parties named. The opinion of the commissioner upon 
the second hearing construes the will to direct a sale of 
the land and a distribution of the proceeds. If this is the 
proper coustruction of the will the statute of frauds has 
no application. It is considered that all parties acquiesced 
in the long delay because of the unfavorable conditions 
for selling real estate which obtained for a large portion 
of the time at least, and that the final sale to Peterson and 
the Challbergs was a consummation of the provisions of 
the will acquiesced in by all parties. It is insisted in the 
brief upon the motion that the labor and good manage- 
ment of Henry Anthes had much to do with creating the 
values realized upon the sale of the land, and that the dis- 
position of the case will deprive him of fair compensation 
for his services; and also that the widow will be deprived 
of her life interest, but there seeins to be no ground for 
this apprehension, as in stating account the trial court 
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can hear the evidence and do complete justice to all the 
parties, 

It is also insisted that the condition of the pleadings is 
such that this disposition of the case is not justifiable. 
The pleadings are not entirely satisfactory. Upon another 
hearing they can be amended, if found necessary. We 
think the facts pleaded show that the plaintiifs are en- 
titled to the relief indicated in the opinion. 

The motion for rehearing is 

OVERRULED. 


Marita J. SHOEMAKER VY, COMMERCIAL UNION ASSURANCE 
COMPANY, LiMiTED, oF LONDON. 


FILED NOVEMBER 16,1904. No. 13,638. 


Pleadine: Departure. An amended petition which is no more than 
a restatement of the gravamen of the charge in the former plead- 
ing is not a departure, although the petition sounded in tort and 
the amendment avers a contract liability only. 


Error to the district court for Lancaster county: LIN- 
cOLN Frost, Jupen. Reversed. 


George A. Adams and Lamb & Wureburg, for plaintiff 
in error. 


Ricketts & Ricketts, contra, 


AMES, C. : 


A former decision in this controversy may be found in 
63 Neb. 173. After the judgment of reversal there pro- 
nounced, and after the return of the cause to the district 
court by mandate, the plaintiff abandoned her suit against 
all the defendants except the insurance company, against 
which she filed an amended petition in which she alleged 
that said defendant on the 5th day of January, 1895, 
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agreed to insure the property described in the former 
pleading against loss or damage by fire to the amount of 
$1,200, but wrongfully refused, and still refuses, to de- 
liver such policy to the plaintiff, as it had agreed to do. 
It was further alleged that the building had been de- 
stroyed by fire during the agreed term of insurance, and 
that proofs of loss had been made and furnished to the 
company, and payment demanded from it, which had been 
refused. 

A general demurrer to this amended petition was sus- 
tained upon the ground that it states a new cause of 
action, and one distinct from that set forth in the original 
petition or the amended petition, upon which the action 
was formerly tried, and that suit thereou is barred by the 
statute of limitations. 

We think the district court erred. It is true that the 
earlier pleading, which is set forth at length in the former 
opinion, was one in some degree sounding in tort, but, as 
is there stated, the subject matter of the alleged tort was 
the alleged contract obligation of the insurance company 
to the plaintiff. In the absence of such obligation there 
would have existed nothing about which the company 
could haye been accused of conspiring with the other de- 
fendants, but, if there was such insurance, the alleged con- 
spiracy would have been ineffectual to avoid it, and no 
damages would have resulted therefrom, and so it was 
held that the petition did not state facts constituting a 
joint liability of the defendants.- But it was not held, nor 
could it have been rightfully so, that the facts pleaded 
were not sufficient to charge the company with a separate 
contractual lability. The amendment, of which com- 
plaint is made, did no more than to eliminate the futile 
averments of conspiracy. The gravamen of the charge, 
namely, the alleged contract between the insurance com- 
pany and the plaintiff, and a breach of it, is the residuum 
of the former pleading after the completion of the process 
of precipitation, and is in no sense a departure, or the in- 
troduction of a new subject of litigation. It is therefore 
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recommended that the judgment of the district court be 
reversed and the cause remanded for further proceedings. 


Lrrron and OLpnAM, CC., concur. 


By the Court: Tor the reasons stated in the foregoing 
opinion, if is ordered that the judgment of the district 
court be reversed and the cause remanded for further pro- 
ceedings. 

REVERSED. 


Grorcs M. Lopes v. FRANCES S. FrrcH. 
Finep Novemaner 16, 1904. No. 13,014. 


1. Advancements. To constitute an advancement as defined in section 
87, chapter 23, Compiled Statutes, 19038, it is necessary either 
that the ancestor express in the gift or grant his intention that 
it be an advancement, or that he charge it in writing as an ad- 
vancement, or that the child or other descendant acknowledge in 
writing the gift or grant as an advancement. 


2. . A debt from an heir to an ancestor may be converted by 
the ancestor, with the consent of the heir, into an advancement, 
but when such debt is evidenced by note or bond this fact raises 

“a strong presumption that the transaction was intended as a 
Joan and not as an advancement, 


3. Evidenced examined, and held insufficient to show that a promissory 
note executed by a daughter and her husband to the father 
was intended as an advancement. 


Error to the district court for Wayne county: JOHN F. 
Boyp, Jupce. Affirmed. 


Frank M. Northrop and M. D. Tyler, for plaintiff in 
error. 


A. A. Welch, contra. 


OLDHAM, C. 


This is an action on a promissory note executed by 
George M. Lodge and his wife, N. 8S. Lodge, to Nathaniel 
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Smith, the father of Mrs. Lodge. The note was indorsed 
for collection by the payee to the plaintiff in this cause of 
action. The answer in the court below is that the money 
received upon the note sued on was paid and received as 
an advancement by Nathaniel Smith to his daughter, Mrs. 
Lodge. Mrs. Lodge had departed this life before the in- 
stitution of the suit, aud for that reason was not made a 
party defendant in the court below. The case, by agree- 
ment of parties, was submitted to the court, without the 
intervention of a jury, and a judgment and finding were 
entered in favor of plaintiff, and defendant brings error to 
this court. 

There is little disputed testimony in the record, and the 
controversy arises as to the sufficiency of the evidence to 
show that the note in suit was given by Nathaniel Smith 
to his daughter as an advancement. The undisputed facts 
in the record are that Nathaniel Smith was a retired min- 
ister of the gospel at the. time the note in suit was ex- 
ecuted, was past 80 ycars of age, and had an estate con- 
sisting mostly of money; that he loaned this money to 
his children, taking notes, with interest reserved, from 
time to time; that in 1881 the defendant and his wife 
borrowed $150 of Mr. Smith, and gave a note to evidence 
the indebtedness; that in 1882 Mr. Smith insisted on their 
taking $500 more’ of his money. The defendant testifies 
that they did not need the money at that time, and hesi- 
tated to take it, but that Mr. Smith claimed that there was 
no probability that he would ever want the money during 
his lifetime. Accordingly, the defendant and his wife ex- 
ecuted a note for the $500, and received the money. Later 
the note of $500 and $150 were both put into one note 
bearing 7 per cent. interest, and payable to Nathaniel. 
Smith or his administrator 5 years after date. In 1889 
the note in controversy was given by request of Mr. Smith, 
because he had lost or mislaid the former note. The first 
$650 note was given in response to a request contained in 
a letter written by Mr. Smith to his daughter from 
Geneseo, Illinois, on January 1, 1889. The communica- 
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weit anethy: and 3 
tion is quite lengthy > ana only the portion of it beari 


the execution of the note need be set forth. This portion 
is as follows: 

“Inclosed in this I will send you a note embracing the 
other notes, putting the whole interest at 7 per cent. as 
you only have $650. I should like to furnish you $500 or 
more as soon as Alice (another daughter) pays in on her 
notes. But I want you to see to it that it is put where it 
will do you some good. If you have to, invest in the savings 
bank note. The bank here only allows four per cent. paid, 
sincerely that would be better than nothing. In my will 
I have not designated anything to the mission boards of 
the Congregational church, the foreign and home boards, 
but I thought I could do better for the children and just 
as well for the boards by requesting them to give one per 
cent. of their inheritances to the boards after I am gone. 
By doing this annually they would remember their legacy, 
and from whence it was derived. * I have written to Frances 
(another daughter) about this. She acquiesced in it. J 
shall write to all on this point and wish your reply. I 
thought if seven per cent. could be paid while I am here, 
one per cent. could be easier done after Iam away. What 
a pity Leander has so much money. He cannot find any 
place for a home. You and Mr. Lodge can sign this note 
and return it, and I will send these (the former notes) 
marked paid. I remain, Your father, Nathaniel Smith.” 

On the 9th day of Jannary, 1889, Mr. Smith directed a 
communication to the defendant George M. Lodge, con- 
cerning the note in controversy, as follows: 

“Yours postmarked the 7th was received here the 8th, 
enclosing note. The note was signed all right, but what 
has become of it is more than I can tell. I have hunted my 
room all over. It seems I must have been very carcless. 
It is one of the greatest mysteries I have ever tried to 
understand. So, I have concluded to write another note 
for you to sign. I know it is asking for a great deal of 
credulity from others, but if that note is found I will send 
it to you, signed, paid by duplicate, and you can keep this 
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letter as good testimony in the case. I do not see but that 
I shall have to give in that my memory is failing. P. S. 
You will understand that the notes I have taken of chil- 
dren for money loaned will be considered as so much cash, 
and will at my death be returned to you in the room of 
so much cash. This is to save you the necessity of sending 
the money to pay them and having it returned to you again. 
I shall endeavor to even up the inheritances as soon and 
as far as possible. My funds are now in the hands of my 
children except $1100. I am trying to get things in a 
satisfactory condition to leave.” 

At the time of the suit on this note Mr. Smith was still 
living at the age of 92 years, and gave a deposition which 
consisted inostly of categorical answers to direct questions 
propounded to him. After answering the interrogatories 
that he had indorsed the note to the plaintiff for collection, 
in answer to the question, “I*or what was that note given 
by Mr. and Mrs. Lodge?” he answered, “For money that 
I had loaned to them.” In answer to the interrogatory, 
“state whether the money for which this note was given 
was an advancement or gift from you to your daughter 
Mrs. Lodge, or was intended as such,” he answered, “It 
was not intended as a gift or advancement.” In answer 
to the interrogatory, “State whether or-not you ever made 
an advancement to your daughter Mrs. Lodge, or to any 
other children of yours,” he answered, “I made no ad- 
vancements or gift to any of my children. I made loans 
to them, but no gift.” This constitutes all the material 
testimony contained in the record touching on the ques- 
tion at issue. 

Section 387, chapter 23, Compiled Statutes, 1903 
(Annotated Statutes, 4937), provides: “All gifts and 
«vants shall be deemed to have been made in advancement, 
if they are expressed in the gift or grant to be so made, or 
if charged in writing by the intestate as an advancement, 
or acknowledged in writing as such by the child or other 
descendant.” Under this section of the statute, the es- 
sential elements of an advancement are, first, that they 
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are expressed in the gift or grant to be made as such; or, 
second, that they are charged in writing by the intestate as 
an advancement or acknowledged in writing as such by the 
child or other descendant. Now, it seems clear from the 
testimony before set forth that the original delivery of the 
$150 and $500, for which the note in suit was subsequently 
given, was never expressed in any gift or grant to have 
been intended as an advancement, nor can we, by any 
fair interpretation of the Ietters to either Mr. or Mrs. 
Lodge, say that either of these letters contained a charge 
in writing made by the intestate against the share of Mrs. 
Lodge in his estate for the amount of the note; nor is 
there any written acknowledgment from Mrs. Lodge of 
the receipt of this $650 as an advancement. In fact, the- 
ancestor was not dead at the time the suit was instituted, 
nor is there any evidence as to whether he had or had 
not disposed of his estate by will. While it is true, as 
contended by counsel for defendant, that a loan from an 
ancestor to an heir may be converted by the ancestor into 
an advancement, yet to establish this fact it must be made 
to clearly appear that the ancestor expressed the intention 
to change the loan to an advancement, and that the heir 
acquiesced in the change. Miller’s Appeal, 40 Pa. St. 57. 
Neither of these requisites is made to appear from the 
evidence in the instant case. It is a rule that, where the 
parent or ancestor receives such evidence of an indebted- 
ness as a bond or a promissory note, the presumption is in 
favor of the transaction being construed as a debt, and not 
as an advancement, and, while this presumption is not 
absolute, it can only be overcome by clear and satisfactory 
testimony. As said in Speir v. Speir, 14 N. J. Eq. 240: 

“A charge of the money or chattel advanced by the 
father to the son, or a memorandum of the fact that the 
sum advanced was intended as a gift, is received as evi- 
dence of the fact. Sometimes a bond or note is taken; 
but that converts the intended advancement into a debt 
from the son, unless a memorandum is elsewhere made of 
its real character.” 
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It seems clear to us, in conformity with this view, that 
there is no competent evidence in the record to sustain 
defendant’s theory of an advancement. The money in the 
first place was not given to defendant’s wife, but, when 
furnished, its delivery was evidenced by a promissory note, 
bearing interest, payable to the ancestor or his adminis- 
trator. If the original loan had been intended to have 
been converted to an advancement, the note would not have 
provided for its payment to the administrator of the an- 
cestor. This, as well as the testimony of the ancestor, for 
whatever it is worth, leads us to the conclusion that the 
evidence sustains the judgment of the trial court, and we 
therefore recommend that the judgment of the district 
court be affirmed. 


AMEs and Lerron, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


CITY OF MINDEN v. CaRL A. VEDENE. 
Fitep NoveMBER 16,1904. No. 13,639. 


1, Evidence examined, and held sufficient to sustain the judgment. 


2. Held not error to permit the plaintiff, although crippled, to walk 
to the witness stand in the presence of the jury. 


3. Trial: INSTRUCTIONS. Where the court has properly instructed on a 
material issue at the request of either of the litigants, it {s not 
prejudicial to omit any reference to such issue from instructions 
given on the court’s own motion. 


Error to the district court for Kearney county: Ep 
L. ADAMS, JUDGE. Affirmed. 


J. L. McPheely, for plaintiff in error. 
M. D. King, contra. 
45 
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ULDRAM, &. 


This was an action for personal injuries instituted by 
the plaintiff in the court below against the defendant city 
of Minden. The petition alleged, in substance, that plain- 
tiff was injured by falling on a sidewalk in the city of 
Minden, on the evening of December 6, 1903; that the 
injuries were caused without any fault on plaintiff’s part, 
but because of the negligence of the city in permitting its 
sidewalk to be and remain in a dangerous condition a long 
time previous to the injury. The answer was in substance 
a general denial and plea of contributory negligence. 
There was a trial to a jury, and verdict for plaintiff for 
$302. Judgment on the verdict, and defendant brings 
error to this court. 

The first alleged error called to our attention in the brief 
of the city is that the judgment is not sustained by 
sufficient evidence. An examination of the testimony con- 
tained in the bill of exceptions shows that plaintiff intro- 
duced evidence tending to establish that the walk in ques- 
tion had been out of repair for about two months previous 
to the injury complained of; that it was a board walk on 
one of the principally traveled streets of the village, and at 
the place of injury contained numerous broken and loose 
planks; and that plaintiff, while traveling over this walk 
to his residence in the night time, stepped into a hole in 
the sidewalk and was thrown down, and, by reason of this 
accident, sustained a very painful and serious injury to 
his right ankle. While there was evidence in the record 
tending to show that plaintiff knew of the defect in the 
walk before the injury, yet he testified that he was walking 
at a moderate gait, and that he was unable to see the hole 
in the walk, on account of the darkness of the night, when 
the injury occurred. We therefore think that the plain- 
tiff’s testimony was sufficient to support the finding that 
the injury was occasioned alone by defendant’s negligence. 

It is next urged by the defendant city that, as there was 
evidence introduced tending to show that plaintiff had 
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been disabled by a former injury, which rendered him a 
partial cripple, he should, in view of this fact and the fact 
of his general knowledge of the dangerous condition of the 
walk, have traveled with extra care and caution on the de- 
fective street. Without expressing any opinion as to the 
soundness of this contention, it is sufficient to say, for the 
purposes of the case at bar, that this proposition was given 
to the jury in two intructions requested by the defendant, 
so that the jury must have found as a matter of fact, from 
the testimony, that plaintiff was using extra care and cau- 
tion in traveling the street when the injury occurred. 

It is further urged by the city that the court erred in 
permitting defendant to walk before the jury in his 
crippled condition, as such a spectacle was calculated to 
arouse the sympathy and passions of the jury. In the first 
place, we might say that the very meager quantum of dam- 
ages awarded shows conclusively that the prejudice and 
passions of the jury were not visibly affected by plaintiff’s 
walking in their presence; and, again, as plaintiff was a 
necessary witness in his own behalf, we do not see how he 
could well have proceeded to the witness stand without 
walking in the presence of the jury, unless he had been 
carried before it on a streteher, which other exhibition 
night have had a stronger tendency to arouse sympathy 
and passion than the manner in which the plaintiff did 
approach the witness stand. 

It is urged that the court erred in not instructing the 
jury, on its own inotion, that the burden was upon the 
plaintiff to establish, by a preponderance of the evidence, 
each of the material allegations of his petition. This com- 
plaint is based on the assertion that an instruction given 
by the trial court, on its own motion, has much greater 
effect than one given at the request of counsel for either of 
the litigants. As all instructions given by the court are 
of and from the court, we are unable to concede that the 
jury is, or should be, more influenced by those given on the 
court’s own motion than those given at the request of 
either of the litigants. In the case at bar, at the request 
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of defendant city, the court had given 7 instructions plac- 
ing the burden of proof upon the plaintiff, not only gen- 
erally, but specifically, to establish by a preponderance of 
the evidence each of the allegations in the petition. Hav- 
ing done this, we cannot see how he could have strength- 
ened this proposition by giving a general instruction of 
his own covering the same question. 

We have examined all of the instructions given by the 
trial court, most of which were requested by the defendaut 
city, and are satisfied that the jury were instructed as 
favorably to defendant’s contention as the law would per- 
mit, and as there is no complaint of the action of the trial 
court, either in the admission or exclusion of testimony, 
we recommend that the judgment of the district court be 
affirmed. 


Ames and Lerron, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


ALVIN M. MILLER v. WILLIAM H. WALKER. 
Fitep NovEMBER 16,1904. No. 13,640. 


Appeal: Dismissat. A judgment of the district court dismissing an 
appeal from the county court examined and approved. 


Error to the district court for Scott’s Bluff county: 
CHarLes L. Gurrerson, JUDGE. Affirmed. 


W. G. Simonson, for plaintiff in error. 
Wright & Wright, contra. 


OLDHAM, C. 


This was a suit on the justice’s side of the county court 
of Scott’s Bluff county, instituted by plaintiff in the court 
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below to recover $74.10, alleged to have been due on ac- 
count. The cause was heard in the county court on June 
16, 1903, and judgment rendered in favor of plaintiff for 
the amount claimed. On June 25, 1903, defendant in the 
court below filed his appeal bond. On July 17, 1908, a 
transcript of the proceedings of the county court was filed 
with the clerk of the district court for Scott’s Bluff county. 
At the following term of the district court, plaintiff’s at- 
torneys filed a motion in the district court to dismiss the 
appeal, because the transcript was not filed within 30 
days from the rendition of the judgment in the lower court. 
This motion was sustained by the district court and de- 
fendant brings error to this court. 

The only excuse offered for the failure to file the tran- 
script within the time prescribed by section 1008 of the 
code is the claim of defendant’s attorney that he was mis- 
led as to when the trains left from Alliance to Gering, and 
that this mistake prevented him from tendering the fees, 
and having the transcript filed within the.time prescribed 
by statute. It is useless to say that this excuse is legally 
no excuse at all, and we therefore recommend that the 
judgment of the district court be affirmed. 


AMBES and LETTON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


WESTERN TRAVELERS ACCIDENT ASSOCIATION Vv. ISABELLE 
McHenry TOMSON, ADMINISTRATIX.* 


Fuep Novemper 16,1904. No. 13,546. 


1. Pleading: Answer. A defendant may set forth in his answer as 
many grounds of defense as he may have, subject only to the 
requirement that such defenses shall not be so repugnant that if 
one be true the other is false. 
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Where an answer pleads a failure to give notice, 
and a reply pleads a waiver and estoppel, or matter to avoid the 
effect of failure to give notice, the allegation that no notice was 
given must be treated as admitted. Dwelling House Ins. Co. v. 
Brewster, 43 Neb. 528, followed. 


: WaAIver. Where the pleadings admit that no notice was 
given and rely upon a waiver or estoppel by the insurer, the 
question of excuse or of whether notice was given within a 
reasonable time is entirely eliminated, and the only question left 
for consideration is whether by its actions the insurer waived 
the provisions as to notice. 


2 


3. 


4. Evidence examined, and held that no waiver has been proved. 


5. Defenses: ConsISTENCY. Where the insurer denies that the policy 
was in force it the time of the loss, a defense which is based upon 
the conditions of the policy, such as that proofs of loss were not 
furnished in accordance therewith, is inconsistent with another 
defense which asserts that no policy was in force at the time of 
the loss. 


6. Insurance Policy, Action on: PLEapING: WaIveR. In an action upon 
an accident insurance policy, where no notice of the accident 
was given within the time limited by the by-laws of the associa- 
tion, a denial of liability for the reason that no accident oc- 
curred, made after this time had expired, is not a waiver of such 
a provision specifying that no claim for injuries shall be valid 
unless written notice of the accident shall have been given within 
15 days from the happening thereof. ‘ 


7. Pleading: AMENDMENT By INTERLINEATION. The practice of amend- 
ing pleadings by interlineation or erasure is not to be commended, 
and should not be favored. 


Error to the district court for Lancaster county: AL- 
BERT J. CORNISH, JUDGE. Reversed. 


O'Neill & Gilbert and T. J. Doyle, for plaintiff in error. 


L. C. Burr, contra. 


LETrTon, C. 
The plaintiff in error, defendant below, is a mutual 


fraternal beneficial association, organized under the 
laws in this state, and having | its place of business in the 


* Rehearing allowed. See opinions, pp. 674, 680, post. 
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city of Omaha. Its purpose is to furnish indemnity on 
account of death or disability resulting from injuries re- 
ceived from accidental means. The plaintiff below was 
Hays B. Tomson, now deceased. The action is now re- 
vived in the name of Isabelle McHenry Tomson, as ad- 
ministratrix of her deceased husband’s estate. Tomson 
became a member of the defendant association in 1893, 
and was a member in good standing at the time of the oc- 
currence of the accident or sickness by reason of which he 
claimed the association became liable to him upon said 
certificate. On February 18, 1902, in the usual conduct 
of his business as a traveling salesman, Tomson was 
driven in a two-horse buggy by a young man, from Wes- 
ton, in Saunders county, to Bruno, in Butler county, in 
this state. At one point in the road, it is claimed that 
the horses were about to run away and the buggy was 
drawn rapidly over a very rough piece of road; that 
he was thereby shaken and jostled violently about in the 
buggy; that a blood vessel of his brain was. ruptured, 
causing a slight hemorrhage from which he then suffered; 
that a few days afterwards, at his home in Lincoln, the 
hemorrhage was repeated, causing paralysis of one side 
of his body and bringing on a permanent total disability. * 
He sought to recover from the defendant association upon 
the ground that the injury he suffered was accidentally 
produced and that therefore he was entitled to the benefits 
specified in his contract of membership. A trial was had 
and judgment rendered in his favor in the district court, 
from whence the association has prosecuted error to this 
court. 

Plaintiff in error argues in its brief, first, that notice of 
the alleged accident was not given nor waived; second, 
that the defendant was entitled to judgment under the 
pleadings; third, that Tomson was not totally disabled 
for a period of two years or over, and therefore was not 
entitled to the $2,500 benefit allowed him by the jury; 
fourth, error in the introduction of evidence, and, fifth, 
that the evidence was not sufficient to support the ver- 
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dict. The greater part of the arenment has heen devoted 
to the question of notice. To determine this question will 
require an exainination of the pleadings. 

The petition alleged that Hays B. Toinson became a 
meniber of the defendant association in 1893, and that in 
that year it issued to him its benefit certificate whereby he 
became entitled to the indemnity afforded by its pro- 
visions against accident, and that he had paid each and 
every assessment made against him from that time, and 
has kept and performed all of the terms and conditions of 
said membership certificate or policy on his part to be 
kept and performed. The petition sets forth further in 
detail the accident by which he claims he was perma- 
nently injured on the 18th day of Iebruary, 1902, and fur- 
ther pleads that on the 18th day of February, 1902, he 
notified the defendant company of said accident, and also 
upon the 25th of February, 1902, and in March, 1902, he 
again notified the company of the accident; that it de- 
nied liability and claimed that plaintiff was not injured 
by an accident at all, and thereby waived the provisions 
of the constitution and by-laws of the association as 
to notice of the accident, and it is estopped to claim every 
advantage therefrom. The answer, om!tting certain ob- 
jections to jurisdiction set forth therein, admits that the 
association executed a certificate of membership to the 
plaintiff in 1893, alleges that plaintiff has at no time 
given it notice of any accident, and denies each and every 
allegation contained in the petition and not hereinbefore 
admitted. After this answer was filed, two amendments 
were made by leave of court, admitting that the plaintiff 
had a hemorrhage of the brain, but alleging that the 
hemorrhage was caused by disease and that the defendant 
was not liable on account of said hemorrhage, admitting 
also that the plaintiff was totally disabled and unable to 
perform any of the duties pertaining to his usual occupa- 
tion for a period of one year, beginning on the 22d day of 
February, 1902; and after the trial was begun, in order 
to avoid any question as to the issue of membership, a 
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further amendment was made by leave of court admitting 
that at the date of the alleged injury the plaintiff was a 
member in good standing in the defendant association. 
The reply was a general denial, with the further allega- 
tion that after receiving the notice and claim of the plain- 
tiff the executive board of defendant duly met, and the 
plaintiff's notice and claim of accident came before it 
for consideration of allowance or rejection, and the same 
was rejected by a unanimous vote of said board; that 
defendant denies that plaintiff was injured by an acci- 
dent, and that defendant is estopped to claim and has 
waived the provisions of the by-laws and constitution as 
to notice. 

The proof showed that up to the time that Tomson 
started upon the drive mentioned, he had been a stout, 
healthy man. He was 54 vears of age and testifies he 
had never had a doctor in his life that he remembered of; 
that the road at one point had been frozen and thawed, 
had been cut up by the wheels of wagons while soft, and 
had frozen again while in this rough condition; that 
- when they reached this rough ground, the horses were on 
a dead run and about to get away from the driver. He 
further testifies that in going over the rough ground he 
was thrown backward and forward, from one side to 
the other, and while going over it, it felt to him as if 
some one had turned a mirror in his eyes and he could 
hardly see any thing the balance of the afternoon; that 
it was just a perfect glitter all that afternoon and clear 
up to the next day and that he was prostrated and nerv- 
ous; that when they reached Prague, the first town after 
going over the rough ground, he was feeling dizzy and 
that he had a colored sensation in front of his eyes and 
could scarcely sec, and that he had the saine restless feel- 
ing and snappy feeling in front of his eyes all the time 
until after his return home a day or two afterwards. 

The testimony further shows that at his home he was 
stooping over to take something out of the lower drawer 
of a chiffonier, when he became dizzy and faint and had 
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an apoplectic stroke which disabled him entirely for a 
year. The drive took place on the 18th of Iebruary, and 
the second attack upon Tebruary 22. Upon April 8 a 
letter was written to Arthur L. Sheetz, the secretary of 
the association, by Hays Tomson, Jr., the son of defend- 
ant in error, the following portion of which is in evidence: 
“Dear Sir,—My Father who is a member of the W. T. A. 
A. has been very sick for the last six weeks and I write to 
ask if he is eligible for insurance. He made a drive from 
Weston to Prague, a distance of about forty miles, with 
the snow on the ground, behind a pair of bronchos on 
Monday or Tuesday. From that time on his eyes kept 
continually blurring and he felt sick until Saturday even- 
ing when he lost control of his arms and legs. * * * 
Hoping to hear from you, I remain, Hays Tomson, Jr.” 

On April 9 the association replied to this letter as fol- 
lows: “Mr. Hays Tomson, Jr., 431 South 12th St., Lin- 
coln, Nebraska. Dear Sir: Your letter without date with 
reference to your father’s illness is at hand. In reply 
will state that you do not mention any accident which. 
your father had, and the association pays only where the 
disability is caused by accidental injuries. The clause 
requiring notice to be given within 15 days after the ac- 
cident applies in all cases where it is possible to give such 
notice. However, since there seems to have been no ac- 
cident in this case this question would not be of impor- 
tance, however, as above stated the assuciation does not 
pay indemnity for disability except such disability as may 
have been caused by reason of accidental injuries. Yours 
truly, Arthur L. Sheetz, Secy.” 

On April 22 Mrs. Tomson wrote the association as 
follows: “Lincoln, April 22, 1902. Mr. Arthur L. 
Sheetz, Omaha, Nebr., Dear Sir: When my husband 
Hays B. Tomson, left Malmo, February 18, he was 
perfectly well. He made a drive over very rough 
frozen roads of 25 or 30 miles. The driver made rapid 
time and the jarring was violent and severe. It is his 
belief that this ‘shakiug up’ caused the hemorrhage 
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which resulted in the complete disability following and 
which still continues. He has been unable to send you 
notice because his physician, Dr. Mitchell, has reqnired 
as nearly complete mental and physical quiet as possible. 
Very sincerely, Isabelle Tomson, 431 South 12th St.” 
On May 6 the association made the following reply: 
“May 6th, 1902. Mrs. Tomson, 4381 South 12th St., Lin- 
coln, Neb. Dear Madam: Your letter of April 22d has 
been referred to our executive board and I am instructed 
to advise you that as Mr. Tomson met with no accident 
which caused his recent disability he is not entitled to 
any benefits from the association. Your letter does not 
say that any accident happened unless the fact that Mr. 
Tomson rode over a rough and frozen road could be 
classed as an accident. If it is insisted that this is an 
accident we will be obliged to also rely upon failure to 
give the required notice of the accident within 15 days. 
We believe that by no fair construction of our by-laws 
could Mr. Fomson’s disability be held to be the result of 
any accidental injuries. While we sympathize with you 
and Mr. Tomson in this misfortune we regret that the 
disability is not such as is contemplated by our constitu- 
tion and by-laws. Yours truly, Arthur L. Sheetz, Sec’y.” 
The records of the executive board show, under date of 
April 26, “It was moved and seconded that the claim of 
H. B. Tomson, Lincoln, Nebraska, be rejected. The mo- 
tion was carried by unanimous vote.” The constitution 
and by-laws of the association provide that no claim for 
injuries received shall be valid unless written notice of 
said accident shall have been received at the office of the 
association within 15 days from the happening thereof. - 
It will be seen that no notice of any accident was given 
to the association within 15 days as is required by these 
provisions. It may further be noted that nothing is al- 
leged in the petition or reply which sets forth any reason 
or excuse why notice was not given within the 15 days. 
No attack is made by defendant in error in the pleadings 
upon the reasonableness of this requirement, but it is 
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claimed that by its actions the association waived the 
limit of time, and also waived any further or more spe- 
cific proofs and notice of loys than those contained in the 
letters hereinbefore set forth. 

The defendant in error relies upon the doctrine laid 
down in Omaha Fire Ins. Co. v. Dierks, 43 Neb. 473, and 
subsequent cases following and adopting the rule that, 
where the insurer denies all liability for the loss and re- 
fuses to pay the same upon grounds other than the failure 
of the insured to give notice of the loss, such denial and 
refusal avoid the necessity of such notice. The reason 
given for this rule, however, is that since the insurer 
denies that the policy was in force at the time of the 
loss, a defense which is based upon the conditions of the 
policy, such as that proofs of loss were not furnished, is 
utterly inconsistent with another defense which asserts 
that no policy was in force at that time. Plainly, the 
insurer can take no advantage of the provisions of a con- 
tract which he claims does not exist. The cases follow- 
ing the Dierks case rest upon this principle of the de- 
fenses being inconsistent, because in each case the in- 
surance company claimed that the policy was not in force 
at the time of the loss. In the instant case no claim is 
made that the certificate was not in force at the time of 
the loss. Defendant in error argues that the pleadings, 
up to the time of the amendment in open court, denied 
that Tomson was a member of the association, but we do 
not thus regard them and think that that issue was not 
raised. The allegations of the answer, taken as a whole, 
do not deny membership. The question then arises 
whether a defense that no notice was given within the 
time limited and a defense that no accident ever happened 
are inconsistent with each other. We think they are not. 
Under section 100 of the code, the defendant may set forth 
in his answer as many grounds of defense as he may have. 
In Home Fire Ins. Co. v. Decker, 55 Neb. 346, which was 
an action against a fire insurance company upon a policy, 
the petition admitted that proofs of loss had not been 
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furnished, but alleged that the condition in relation 
thereto had been waived. The first paragraph of the an- 
swer denied generally the allegation of the petition, the 
second alleged that the plaintiff had not complied with 
the conditions of the policy as to notice and proofs of 
loss; the third, that proofs of loss were not furnished 
within the time limited in the contract; and fourth, that 
the plaintiff caused the building to be burned. This 
court said (SULLIVAN, J.): 

“We entirely agree with counsel that the several grounds 
of defense stated in the answer were not inconsistent. 
The proof of one would have no tendency whatever to dis- 
prove either of the others. A defendant may, under our 
system of pleading, allege as many grounds of defense as 
he may have, subject only to the condition, implied from 
the requirement in regard to verification, that such de- 
fenses shall not be so repugnant that if one be true the 
other must be false. Blodgett v. McMurtry, 39 Neb. 210; 
Citizens’ Bank v. Closson, 29 Ohio St. 78; Pavey v. Pavey, 
30 Ohio St. 600; Nelson v. Brodhack, 44 Mo. 596; Me- 
Adow v. Ross, 53 Mo. 199.” 

A defense of failure to give notice within the time 
limited, and a defense that no accident occurred, are not 
inconsistent with each other. The proof of one would in 
nowise affect the proof of the other. They may both be 
true or only one of them may be true. The facts in this 
case therefore do not fall within the rule established in 
the Dierks case, supra. When an insurer, before the time 
for giving notice expires, absolutely denies liability upon 
a policy, there is reason for the rule that a denial of all 
liability on the policy waives the giving of notice. The 
law does not require a vain thing; hence, where the in- 
surer knows of the loss and denies all liability before the 
time of giving notice expires, the giving of notice or of 
proofs of loss would be useless. This rule, however, cannot 
apply where nothing has been done by the insured to ren- 
der the giving of notice a useless action before the time 
has expired in which notice is required to be given. 
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While the petition alleges the giving of notice to the 
defendant through its vice-president within 15 days’ limit, 
no proof of this was introduced at the trial. The only 
notice of any kind received by the company therefore was 
the two letters hereinbefore set forth. The answer denies 
the receipt of notice. The reply denies generally the al- 
legations of the answer, and sets forth facts by which it 
is alleged the defendant “did waive and forego all the 
provisions of the policy, by-laws and constitution in re- 
spect to notice and is estopped to claim any advantage 
therefrom.” 

Under the rule laid down in Dwelling House Ins. Co. v. 
Brewster, 43 Neb. 528, that any allegation of the answer 
to which the reply pleaded a waiver and estoppel, or mat- 
ter to avoid its effect, must be treated as admitted, we 
think that the pleadings in effect admit the failure to 
give notice within the time specified and rely upon a 
waiver or estoppel. As before noted, the pleader does 
not allege or rely upon the inability of Tomson arising 
from his injuries to give the required notice; and hence 
the principles laid down in Woodmen Accident Ass’n v. 
Pratt, 62 Neb. 673, are not applicable. The question 
presented is not whether the circumstances excuse the 
giving of notice within the time, but whether, when no 
notice actually was given within the time, and no excuse 
is pleaded, the excuse can be considered as being within 
the issues. In the Pratt case, supra, the court say: 

“We are also cited to the case of Heywood v. Maine 
Mutual Accident Ass’n, 85 Me. 289, 27 Atl. 154, in sup- 
port of the contention of the defendant. In that case the 
question arose on demurrer to the petition, which dis- 
closed that notice was required by the terms of the policy 
sued on, and that none had, according to the pleading, 
been given, nor was any excuse or reason pleaded for not 
giving the notice. It being, for the purpose of the ques- 
tion decided, admitted that ne notice had been given and 
no excuse existed for failure to give the notice, the ques- 
tion could not well be decided otherwise.” 
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Since the pleadings, as we construe them, admit that no 
notice was given, and rely upon a waiver or estoppel by the 
insurer, the question of excuse or of whether notice was 
given within a reasonable time is entirely eliminated, and 
the bare question left for consideration, whether by its ac- 
tions, the insnrer waived the provisions as to notice. 

The first letter to the association, which was written by 
the son, stated, in substance, that his father had been 
sick for six weeks; that he drove 40 miles with snow on 
the ground, that from that time his eyes kept blurring 
and he felt sick, until Saturday night, when he lost con- 
trol of his arms and legs. The association replied to this 
letter, in substance stating that the writer mentioned no 
accident. That the 15-day provision applied in all cases 
where it was possible to give notice; that the association 
did not pay except for the result of accident. From these 
letters it is apparent that no notice of accident was given 
to the association thereby, and that it did not consider or 
accept the letter as a notice. Further, it expressly stated 
that the 15-day notice applied in all cases where possible 
to give it, thus indicating an intention to insist upon the 
rule. The second letter, written April 22, evidently seek- 
ing to set forth in detail the accident claimed, stated the 
facts and gave a reason and excuse why notice was not 
given. On April 26 the executive board met, the two let- 
ters were evidently treated as a claim for indemnity and 
the record of the proceedings shows that the claim of 
Hays B. Tomson was rejected. No reason is assigned 
for the rejection upon the records, but the letter of May 
6 from the secretary to Mrs. Tomson expressly puts the 
rejection upon the ground that Tomson had met with no 
accident and that the association also relied upon failure 
to give notice. A claim envelope was introduced in evi- — 
dence which showed an indorsement, “Claim of H. B. 
Tomson,” and “Claim filed April 9,” and in pencil in the 
handwriting, apparently, of the secretary, “No Accident.” 
“Rejected.” These are al! the facts in evidence as to the 
giving of notice and the alleged waiver. We can see no 
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waiver here. The association from the first insisted upon 
nutice, and after the second letter was written, which 
was the first which sect forth an extrancons or violent 
cause for the injury, it disclaimed liability both on ac- 
count of the fact that there was no accident and further 
because of lack of notice. We can see no inconsistency in 
this conduct. It is not a case where the insurer claimed 
a forfeiture and at the same time acted as if the policy 
were valid. No question of forfeiture is presented. It 
treated the certificate. as valid, but insisted that nothing 
had occurred which set its provisions as to indemnity in 
motion. This is the position it has taken from first to 
last, both before and after this action was begun. Neither 
forfeitures nor estoppels are favored in law, so no pre- 
sumptions are to be indulged in in order to aid either 
insurer or insured as this case is presented to us. Under 
these facts neither waiver nor estoppel has been shown 
as to the provisions of the constitution in regard to no- 
tice, and the association has a right to rely upon the 
terms of the contract. 

As has been stated, as the pleadings now stand we can- 
not consider whether the 15-day requirement is reasonable, 
nor whether the circumstances offered good and reason- 
able excuse for the failure to give the notice. The ques- 
tions presented are not the same as in Woodmen Accident 
Ass’n v. Pratt, supra, and with the rules there enunciated 
we are content. The trial court instructed the jury that the 
defendant waived all that part of the policy with respect 
to formal and technical notice of an accident within 15 
days, and that that question should not be considered, 
which was duly excepted to by defendant. In the view 
we take of this matter this instruction was prejudicially 
erroneous, 

2. The plaintiff in error claims it was entitled to judg- 
ment under the pleadings. This claim is based upon the 
contention that the reply admitted paragraph 5a of the 
answer, which charged that Tomson’s injury was oc- 
casioned by disease and that the association was not liable 
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on account of the same. In this connection a serious con- 
troversy arose between counsel as to whether an inter- 
lineation in the reply in fact made this admission. This 
matter was decided in this court upon a motion to strike 
a part of the transcript, and since the effect of the ruling 
upon the motion was to leave the reply denying this al- 
legation, this contention is not well taken. 

3. Considerable controversy has arisen in this case by 
reason of the somewhat confused manner in which amend- 
ments to the pleadings were made while the cause was 
pending in the district court. Oral charges in open court, 
affidavits and counter-affidavits have been made with ref- 
erence to the time when certain interlineations and eras- 
ures were nade. While these facts are not material to a 
decision of the case, we believe it advisable at this time to 
criticise this method of making amendments. In this 
day and age, when the stenographer and typewriter are 
adjuncts of almost every lawyevr’s office, there is no ex- 
cuse for pleadings being interlined and crased, having 
slips attached to then, or any other like mutilation being 
made. It often happens that in the hurry of a trial an 
amendment may be permitted to be made by interlinea- 
ation, but before the case is finally submitted the parties 
should be required, if it is possible to do so, to file clear 
copies of the papers thus amended. In this way much 
dispute, ill feeling, charges and counter-charges might 
be dispensed with. The practice of amending pleadings 
by interlineation or erasure is not to be commended, and 
should not be favored. 

We recommend that the judgment be reversed and the 
cause remanded. 


OLDHAM, C., concurs. 
AMES, C., concurs only in the result. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded. 


REVERSED. 
46 
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The following opinion on rehearing was filed May 17, 
1905. Judgment of reversal vacated. Judgment of dis- 
trict court affirmed: 


1. Pleading: Perition: Rerry. A plaintiff may, subject to liability to 
attack by mvution or demurrer, plead in his petition matter in 
avoidance of an anticipated defense, and may supplement the same 
in his reply by allegations not inconsistent therewith. 


2. : CONSTRUCTION AFTER Jupemenr. Pleadings after verdict and 
judgment will, if not previously attacked, be liberally construed 
for the purpose of upholding the result reached by the court 
and jury. 

3. : Walver. If an insurance company, sued for an alleged loss, 


denies the loss, it waives proof of notice of the same. 


4. Action on Insurance Policy: Notice. If an insurance company has 
actual knowledge of a loss, within the time stipulated in the 
policy for the giving of formal notice thereof, such notice is 
dispensed with. 


AMES, C. 


This case was formely before this court and decided by 
an opinion published, ante, p. 661. On the former oc. 
casion the cause was submitted on briefs without oral 
argument, but the facts are set forth at length in the 
opinion and need not to be here repeated. A rehearing 
was granted, and oral arguments thereon have been had, 
solely upon the subject of the construction of the plead- 
ings, to which subject the present discussion will for the 
most part be confined. 

At the time of the former decision we were united in 
opinion that if by the pleadings themselves or by the 
admissions of fact contained therein, the defendant, plain- 
tiff in error, had waived formal notice of the accident, to 
obtain indemnity for which the action was brought, the 
judgment of the district court ought to be affirmed. The 
petition anticipates that failure to give such notice might, 
and perhaps would, be relied upon as a defense to the 
action, and pleads as an excuse therefor total mental and 
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physical disability as a consequence of and immediately 
following the accident continuously for a term extending 
beyond the period within which the notice was by the con- 
tract required to be given. But it further alleges thnt 
within that period a vice-president of the defendant called 
upon the plaintiff at his home where the latter was suffer- 
ering from the disability complained of, “and plaintiff 
notified said vice-president of said company, and said 
company of said accident.” It is insisted by the defend- 
ant that this latter allegation is inconsistent with and in 
effect a retraction of the former, but we think that such 
would be -a too literal and technical construction. No 
attack was made upon the petition by motion or other- 
wise, and it is the settled rule of this court, sanctioned 
by decisions so numerous that citation of them is not 
requisite, that after a verdict and judgment, pleadings 
will be liberally construed for the purpose of upholding 
the result reached by the court and jury. It is obvious 
to our minds that what the pleader had in view and in- ° 
tended to allege was that the defendant, by the visit of 
one of its managing officers within a week after the hap- 
pening of the accident, and by what the latter learned 
upon such visit by his observation of and conversation 
with the plaintiff, became aware and charged with notice 
and knowledge of the occurrence. It was in substantia- 
tion of the allegation as so interpreted that evidence was 
offered by the plaintiff and admitted on the trial, and we 
think that it is too late, after verdict, to object that such 
is not its true meaning. The above mentioned allegation 
in the preceding paragraph of the petition is in the fol- 
lowing Janguage: 

That the accident “caused a hemorrhage of the brain, 
causing complete disability of the plaintiff, and from the 
effects thereof plaintiff became totally disabled, mentally 
»nd physically, helpless and nearly blind; was confined 
to his bed for nearly six months, and wholly unable to 
work, travel, or perform his business, or to personally 
visit or notify said company at Omaha, Nebraska.” 
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We think these two allegations, the one futiowing mm- 
mediately after the other, ought, at any rate after verdict, 
to be considered and construed together, and to be held 
to charge, in effect, that the plaintiff was disabled by the 
accident from giving formal notice within the 15 days 
stipulated in the contract, but that within that time the 
defendant became fully aware of it by means of the visit 
of its vice-president. 

The petition further alleges that after the visit of the 
vice-president, and on an unspecified day in March, the 
plaintiff notified the company of the accident and de- 
manded indemnity therefor, but that in response “to said 
several notices” the defendant “denied that it was liable 
therefor and claimed that the plaintiff was not injured 
by accident at all, and thereby waived and did forego all 
that certain portion” of the contract, “in respect to formal 
and technical notice and cf any notice at all of said 
accident and is now concluded and estopped to claim any 
benefit or advantage thereof as to notice of any kind in 
these premises.” The evidence shows that the pleader 
was mistaken as to the date of this latter mentioned no- 
tice, and that the notice referred to was the letter of the 
son of the insured written to the secretary of the associa- 
tion under date of April 8, 1902, long after the expiration 
of the 15-day limit. There was therefore no intentional 
repugnancy between this last allegation and either of the 
preceding. There was no motion to make more definite 
and certain, and it ‘is evident that both partics inter- 
preted the allegation as a sufiicient designation of the 
letter disclosed in the proofs. The reply of the secretary 
of the association to this letter fully sustains the petition. 
It explicitly denies that the insured had been injured by 
accident, and while calling attention to the requirement 
of notice within 15 days, remarks that because of the ab- 
sence of accident, that feature “would not be of impor- 
tance.” 

The answer admits that the plaintiff was suffering from 
the malady described in the petition, but alleges that the 
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same was due to disease, and not to accident, and alleges 
“that plaintiff has at no time given notice of any accident 
or accidental injury as required by said constitution and 
by-laws and by the contract between plaintiff and de- 
fendant.” The reply avers that on or about the 26th day 
of April, 1902, the defendant, by a formal vote of its 
board of directors, “denied that plaintiff was injured by 
an accident; denied that defendant was liable to plaintiff 
for or on account of accident, well knowing of plaintiff's 
claim and of plaintiff’s notice of same to defendant, and 
the defendant did thereby waive and forego all provisions 
of the by-laws and stipulations of the contract with refer- 
ence to notice,” and “is now estopped to claim any bene- 
fit or advantage thereof as to notice of any kind in the 
premises.” : 
Upon mature consideration, after listening to oral 
argument, we are convinced that there is no necessary 
repugnancy between the reply and the matter above 
quoted from the petition. If it is true, as said in the 
former opinion, that there is no inconsistency between 
a denial of notice and a denial of the existence of anything 
of which notice could have been given, it is equally true 
that there is no serious conflict between an allegation 
that notice was waived and an allegation that there were 
circumstances within the knowledge of the parties which 
rendered a notice not requisite. The petition admitted 
in effect that a formal written notice, such as was con- 
templated and in most cases required by the contract, had 
not been given within the time specified therein, but it 
pleaded two excuses for the failure, or, at least, one ex- 
cuse and one circumstance which rendered the formal 
notice not indispensable, to wit: Tirst, that the plaintiff 
was disabled from giving the notice by the nature, gravity 
and duration of his injury, and second, that within the 
time limited by the contract for giving the notice, the 
defendant, through the visit and conversations of one of 
its managing officers, had an acquaintance with the pre- 
cise facts, knowledge of which the notice, when given, 
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was designed to impart. Now, if these allerations are 
true, they are in no degree inconsistent with the claim 
‘that when some months later the plaintiff made a demand 
upon the association for indemnity, the latter regarded 
the question of notice, as its seerctary had previously ex- 
pressed it, as “not to be of importance,’ because, “as 
above stated, the association does not pay indemnity for 
disability except such disability as may have been caused 
by reason of accidental injuries,” and “there seems to 
have been no accident in this case.” Whether the reply 
strengthened in any degree the case made by the petition, . 
may be doubted. The transactions of the 26th of April 
pleaded by it, and established by the evidence, would have 
been more accurately described as treating a formal no- 
tice as already waived than as constituting in themselves 
a waiver of one, and it is not unlikely that they miglit 
have been proved as an admission to that effect without 
having been especially pleaded; but however that may 
be, neither the pleading nor the proof of them was in- 
consistent with the allegations of the petition. It was 
held by this court in German Ins. Co. v. Shader, 68 Neb. 
1, that it is competent for the plaintiff to anticipate a 
defense and plead waiver (or matter of avoidance) in his 
petition. This the plaintiff did, and the allegations of 
the reply, which the former opinion regards as an ad- 
mission that no notice was given, now appear to us to 
be inerely supplemental to and corroborative of the peti- 
tion. If this view is correct, the decision in Direlling 
House Ins. Co. v. Brewster, 43 Neb. 528, cited in the 
foriner opinion, is not in point. German Jus. Co. vt. 
Shader, supra, is authority for holding that a petition and 
reply, in so far as they treat of the sanie matter, are to be 


construed together, and under the liberal rule above ad- 
verted to they will not be treated as in cvonfict with each 


other unless necessarily so. It does not appear that there 
is any necessary inconsistency in the instance under dis- 
cussion. 

The facts stated in the former opinion, and established 
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by practically undisputed evidence, are, we think, con- 
clusive to the following effect: That within a week after 
the plaintiff received his injury he was visited by one of 
the managing officers of the defendant, and that through 
the latter the defendant then acquired a knowledge of 
the nature of the plaintiff’s disability and the circum- 
stances of its cause, or at least origin; that within about 
six weeks afterwards a son of the plaintiff called the mat- 
ter to the attention of the defendant’s secretary, by the 
letter of April 8, and was promptly rebuffed by the latter 
by an emphatic denial and repudiation of the claim that 
the plaintiff’s disability was due to accident; and that 
such denial was treated as the sole ground for the rejec- 
tion of the claim by the formal action of the board of 
directors on the 26th of the.same month. The answer 
admits that “plaintiff was totally disabled and unable to 
perform any part of the duties pertaining to his usual oc- 
cupation for a period of one year, beginning on the 22d 
day of February, 1902,” the second day following the 
accident. Furthermore, the answer, after having affirm- 
atively alleged that the defendant is excused from pay- 
ment by section 6, article 8 of its constitution and by-laws, 
because the disability complained of was due to disease, 
concludes with the following: “I*urther answering said 
petition the defendant denies each and every allegation 
therein contained not hereinbefore specifically admitted,” 
and the one important allegation of the petition not spe- 
cifically or otherwise admitted is, that the disability of 
the plaintiff was due to accident, so that fact is put 
distinctly in issue. 

We conclude, therefore, that the case falls clearly within 
both of the main principles adopted by this court in 
Omaha Fire Ins. Co. v. Dierks, 48 Neb. 473: First, that 
formal notice of loss was immaterial, because the com- 
pany had actual notice through the presence of its agents 
at the fire, and acted thereon, though refusing to make 
payment for that reason; and, second, because the com- 
pany by its pleading denied liability on the ground that 
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the property destroyed was incumbered by mortgage at 
the time uf the fire. It can, of course, make no difference 
with the application of this latter rule whether the 
issue of nonliability is raised by special allegation or by 
general denial, or whether the absence of liability is con- 
tended to be due to forfeiture, as in the case cited, or to 
the nonoccurrence of the accident out of which it is al- 
leged to have arisen, as in this case. In either case the 
plaintiff would be driven to the expense and labor of the 
trial of an issue that would be wholly immaterial in the 
absence of liability for want of notice. In short, if this 
court adheres to the opinion in Omaha Fire Ins. Co. v. 
Dierks, supra, the judgment in this case must be affirmed 
as in harmony therewith; but if that decision is over- 
ruled, there must still be an affirmance, because, by the 
opposite rule for the construction of pleadings, the reply 
is not inconsistent with the petition, and the undisputed 
evidence establishes the fact that the defendant repudiated 
the claim on the ground that there had been no accident. 

We are satisfied with the opinion in the case cited, and 
recommend that it be adhered to and that the former de- 
cision of this court in this case be vacated and set aside, 
and the judgment of the district court affirmed. 


OLDHAM, C., concurs. 


By the Court: For the reason stated in the foregoing 
opinion, it is ordered that the former decision of this 
court be vacated and set aside, and the judgment of the 
district court 

AFFIRMED. 


The following opinion on second motion for rehearing 
was filed October 19, 1905. Rehearing denied: 


Per CuntaAM: The third paragraph of the syllabus ap- 
pears to be an inaccurate statement of the law. If the in- 
surance company has no notice, express or implied, of any 
claim of loss until suit is begun therefor, it may un- 


Vow. 72] SEPTEMBER TERM, 1904. 681 


Skow v, Locke. 


doubtedly answer, both that there was in fact no loss, and 
that the claimants never gave any notice of the alleged 
loss pursuant to the terms of the policy. The syllabus is 
modified accordingly. 

The conclusion reached, however, appears to be justi- 
fied on the grounds fully stated in the opinion, and the 
motion for rehearing is 

OVERRULED. 


JAMES J. SKoW yY. JOSEPH L. LOCKE. 
FILED NovEMBER 16,1904. No. 13,625. 


Chattel Mortgage: Sate: Conversion. A mortgagee, after due notice, 
may sell a sufficient amount of the mortgaged property to satisfy 
the mortgage debt; but if he sell more than sufficient to satisfy 
the same and costs necessarily incurred, he will be liable for 
conversion of such excess. Omaha Auction & Storage Co. v. 
Rogers, 35 Neb. 61, followed. : 


Error to the district court for Gage county: JOHN S. 
STULL, JUDGE. Affirmed. 


Sackett & Spafford and EH. O. Kretsinger, for plaintiff 
in error. 


J. H. Cobbey, contra. 


LETTON, C. 


This was an action of conversion brought in the dis- 
trict court for Gage county by Joseph L. Locke, defendant 
in error, as plaintiff, against James J. Skow, plaintiff in 
error, as defendant. The petition, in substance, alleged 
that on and prior to the 19th day of March, 1900, the 
plaintiff was the owner of certain personal property in 
the petition described; that the property was reasonably 
worth $1,500; that on or about the 19th day of March, 
1900, the defendant, James J. Skow, unlawfully took and 
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illegally and wrongfully converted the same to his own 
use, to plaintif’s injury and damages in the sum of $1,500, 
wherefore plaintiff prays judgment, ete. The defendant 
answered, pleading a prior adjudication in the district 
court for Gage county between the same parties for the 
same property, whereby the ownership and right of pos- 
session of the same property was finally adjudicated in 
favor of the defendant James J. Skow; that the judgment 
in said case is res adjudicata, and the plaintiff is estopped 
from bringing this action. He further denied generally 
every allegation in the plaintiff’s petition. The reply was 
a general denial and a special denial of a former adjudica- 
tion, coupled with a demurrer to the answer. Upon the 
issues thus made up, the cause was tried to a jury, and 
verdict and judgment rendered against the defendant 
therein, James J. Skow. 

The evidence shows the following facts: That on the 
ist day of June, 1898, Locke executed and delivered to 
Skow a chattel mortgage upon the property described in 
the petition to secure an indebtedness of $1,132. On the 
19th day of March, 1900, claiming a default in the condi- 
tions of the mortgage, Skow began an action in replevin 
in the county court of Gage county to obtain possession 
of a large part of the goods and chattels déscribed therein. 
This case was tricd in the county court, and afterwards 
appealed to the district court; the trial in that court re- 
sulting in a verdict which found that the right of pos- 
session of the property in controversy was in Skow at the 
beginning of the action, and found the value of his special 
ownership of the property at that time to be $36.95, and 
his damages for the detention of the property to be one 
cent. No motion for a new trial having been filed, a 
judgment was entered upon this verdict. No proceedings 
in error were brought and the judgment is final. A few 
days after this judgment was rendered, this action was 
commenced. The defendant contends that conversion was 
not the proper form of action, and that the action should 
have been for an accounting; that the right of possession 
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was in him at the time the action was begun and had been 
so adjudicated, and that the court erred in its instruc- 
tions to the jury and in the admission of evidence. 

1. The court instructed the jury at the request of the 
plaintiff below as follows: “7. The jury are instructed 
that the verdict and judgment in the replevin case offered 
in evidence do not constitute a bar to this action,” to 
which exception was taken; and refused to instruct the 
jury at the request of the defendant Skow, that if they 
found that the right to the possession of the property in 
controversy was adjudicated and found to be in the de- 
fendant Skow by the former judgment of the court, then 
they should find for the defendant upon the items which 
were in controversy in both cases, to which refusal the 
defendant excepted. The court, however, further in- 
structed the jury at the plaintiff’s request as follows: 
“5. The court instructs the jury that in this case both 
parties are bound by the verdict and judgment rendered 
in the replevin suit testified about, and by the amount 
found to be due upon the chattel mortgage from Locke to 
Skow, to wit, $36.95, and one cent damages. And if the 
jury believe from the evidence that said defendant Skow 
took and sold under his said chattel mortgage property 
more than sufficient to pay the said amount of $36.95 and 
one cent damages so due him, together with the reasonable 
expenses of taking and selling enough property to satisfy 
his said claim and such expenses, if any such expenses 
have been proved, then the jury will, from the evidence 
before them, find the reasonable value of all the property 
taken under said chattel mortgage at the time taken, and 
from such amount deduct the said amount of $36.95 and 
one cent damages and the amount of such reasonable 
expenses as above defined, if any such are proved, and find 
the balance with interest thereon from the date of such 
sale at the rate of seven per cent. up to the first day of 
the present term of this court, on September 14, 1903, as 
the amount due to Locke from defendant Skow upon the 
property included in said mortgage. And your verdict 
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will be for said amount together with any other amount 
you mav find to be due undc# these instructions and the 
evidence.” Defendant excepted to the giving of this in- 
struction. From the statement of facts recited, it will 
be seen that at the time alleged in the petition as that 
upon which the conversion took place, to wit, on or 
about the 19th day of March, 1900, the plaintiff in error, 
Skow, was entitled to the possession of the property, and 
that this right of possession was conclusively established 
in him by the verdict and judgment of the court. The 
evidence shows, however, that the value of his special 
ownership was $36.95, and that he had in his possession 
property to the value of several hundreds of dollars be- 
longing to the defendant in error, 

In Omaha Auction & Storage Co. v. Rogers, 35 Neb., 
G1, this court held as follows: “A mortgagee, after due 
notice, may sell a sufficient amount of the mortgaged 
property to satisfy the mortgage debt; but if he sell more 
than sufficient to satisfy the same and costs necessarily 
incurred, he will be liable for conversion of such excess.” 
Citing Charter v. Stevens, 3 Den. (N. Y.) 33. 

The New York case was an action of trover for a horse 
which the defendant took from the plaintiff’s possession 
under a chattel mortgage. The mortgage had not been 
fully paid when the property was taken. After the de- 
fendant had taken the property, he sold it at auction 
under the mortgage in several parcels, the horse in ques- 
tion being the last which was sold, and it appeared that 
before the sale of the horse enough had been raised by 
the prior sale to pay the balance due on the mortgage 
with interest and expenses. Defendant insisted that the 
defendant’s title to the property had become absolute at 
law on account of the nonpayment of the mortgage debt. 
The trial judge charged the jury that, although the taking 
of the property was lawful, yet, since at the time of the 
sale of the horse enough had been realized to satisfy the 
debt and expenses, such sale was a conversion of the 
horse; and the supreme court affirmed the case, 
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It did not appear at the trial of the instant case what 
particular items of property were first sold by the defend- 
ant, or that the provisions of the statute providing for 
the foreclosure by sale of property covered by chattel 
mortgages had been complied with. If the evidence had 
disclosed that the foreclosure proceedings had been had 
in all respects as provided by law, and if the identity of 
the property which had been sold before the amount 
necessary to pay the debt, interest and expenses had been 
realized had been shown, the instruction complained of 
would have becn erroncous, since it was only the property 
remaining that defendant could have converted; but when 
such facts are not shown, then the rule laid down in the 
instruction is correct, and the defendant will be held to 
have received market value for the property he sold and 
applicd in payment of the mortgage debt and will only 
be allowed to deduct the amount of his debt, interest and 
costs of sale from the market value of the entire property. 
When the defendant had sold enough property to pay the 
balance of $36.95, with interest, and the reasonable ex- 
penses of the sale, he had no further right or title to the 
plaintiff’s property, and became a trespasser at once. It 
was his duty to return the unsold property to the true 
owner. An appropriation of it to his own use thereafter 
was a conversion for which an action will lie. 

‘2. As to the former adjudication, it was immaterial in 
the case, except to settle that the defendant had the right 
of possession of the property until his special interest in 
the property, which was ascertained to be $386.95, was 
paid. The status of the parties with reference to the 
right of possession of the property was just the same as 
if no adjudication had been had and there was still $386.95 
unpaid upon the mortgage debt. The defendant had the 
right to the possession of the property until the debt was 
paid and no longer, and this was in effect what was ad- 
judged in the replevin case. 

3. We have examined the other assignments of error 
and find no error prejudicial to the defendant, 
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We recommend that the judgment of the district court 
be atiirmed. 


AMES and OLDHAM, CC., concur. 


By-the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


H. K. SMITH v. JAMES G. CORRIGAN. 
Firep NovemsBer 16,1904. No. 13,630. 


Pleadings and evidence examined, and held that instruction complained 
of was not erroneous. 


Error to the district court for Buffalo county : CHARLES 
L. Gurrerson, JupGy. Affirmed. 


Hamer & Hamer, for plaintiff in error. 
H. M. Sinclair, contra. 


LETTION, C. 


This action was brought by the plaintiff in error to 
recover the value of two horses which he alleges the de- 
fendant, Corrigan, together with one J. H. Glazier, took 
in the fall of 1894 to winter in Cherry county, Nebraska; 
that afterwards the defendant purchased all of Glazier’s 
interest in the business, and in May, 1895, Corrigan re- 
turned to him one of his horses, but that he told plaintiff 
that, while on the way down from Cherry county with a 
number of horses, the other two belonging to plaintiff 
had broken away from the bunch, and that as soon as he 
disposed of the other horses he would go back and get 
these. That defendant did not try to get the horses, but 
allowed them to become lost. He asks judgment for their 
value. The answer was a general denial, A verdict and 
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judgment in favor of defendant were rendered, and the 
plaintiff prosecutes error to this court. 

The only ground of complaint alleged in the plaintiff's 
brief is that the trial court’s theory of the case was wrong, 
and that the issues presented to the jury were not in the 
case. He argues that the plaintiff’s right to recover was 
based upon the failure of Corrigan to perform the promise 
to go up to Cherry county and get the two horses which 
had strayed, and that, consequently, the third instruction 
given by the court which recited, in substance, the allega- 
tions of the petition, and instructed the jury that, if the 
plaintiff had established all of these facts by a preponder- 
ance of the evidence, then he was entitled to recover the 
reasonable value of the horses, but, on the contrary, if he 
has not so established such facts they should find for de- 
fendant, was erroneous, because not properly stating the 
issue. 

The evidence showed that Glazier and Corrigan, ‘in 
company with each other, took a number of their own 
horses and horses belonging to others from the neighbor- 
hood in which they lived in Buffalo county to Cherry 
county to winter, feed being scarce in the locality in 
which they lived. The plaintiff asserts that in this enter- 
prise Glazier and Corrigan were jointly interested, and 
that his contract was made with them jointly. On the 
other hand, both Corrigan and Glazier testify that, while 
they took the horses to Cherry county together and kept 
them in the same herd upon the range and fed them to- 
gether, still, that each bunch of horses was branded in a 
different manner, that each individual hired men to take 
care of his own part of the stock, and that there was no 
partnership or joint interest between them; that the con- 
tracts each had made with partics in Buffalo county to 
winter stock were made upon their individual account, 
and not made in partnership. This evidence was cor- 
roborated by other witnesses. Upon this testimony the 
jury found for the defendant, and it is not claimed that 
the evidence is not sufficient to sustain the verdict. 
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Whatever the intention of the pleader may have been, 
tie record clearly shows that the case was tried upon the 
theory that the allegations of the petition, that the con- 
tract was made jointly with Corrigan and Glazier, that 
Corrigan afterwards purchased Glazier’s interest in the 
contract, and that Corrigan negligently allowed the horses 
to stray and become lost, were the material facts required 
to be proved by the plaintiff in order to recover. If, as is 
now stated, the intention of the pleader was to base the 
right to recover upon the failure to perform the promise 
to go up to Cherry county and get the horses, it is suffi- 
cient to say that upon this allegation alone no recovery 
could be had; such a promise made without consideration 
by a party upon whom rested no duty or obligation to per- 
form the same being a mere nudum pactum. However, it 
is evident from the pleadings, from the proceedings of 
counsel in the introduction of testimony and in their ob- 
jections to the same, from the rulings of the court, and 
from its instructions to the jury that the case was ac- 
tually tried by all parties upon the theory that the issue 
was whether Corrigan and Glazier were joint contractors, 
as set forth in the petition. This being the fact, no error 
was made in the instruction complained of, and the case 
was properly submitted to the jury. We find no error in 
the record, and recommend that the judgment of the dis- 
trict court be affirmed. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 
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City oF BEATRICE V. WILLIAM W. WRIGHT, CoUNTY 
TREASURER, EY AL. 


FILED DEceMBER 7, 1904. No. 13,529. 


1. Statute: VaLipiry. The constitutional validity of an act of the leg- 
islature is to be tested and determined, not by what has been 
or possibly may be done under it, but by what the law authorizes 
to be done under and by virtue of its provisions, 


2. Tax Sale: Noricz. No notice is required to be given of a sale of 
real estate for taxes delinquent for a period of over five years, 
which is to be sold under the provisions of chapter 76, laws of 
1903. 


The fact that no notice of sale is required other 
than that contained in the act itself does not render it void as 
taking property without due process of law. 


4. Tax Sale: Norice. The notice given and required under the pro- 
provisions of the general revenue act, section 193 et seq., article 
I, chapter 77, Compiled Statutes, 1903 (Annotated Statutes, 
10592), for the sale of real estate for delinquent taxes is not a 
notice of a sale under the special provisions of said chapter 76, 
laws of 1903. 


5. Lien of Taxes. Taxes and special assessments levied on real estate 
under the general revenue laws of this state create no personal 
liability against the owner for the payment of which a judgment 
in personam can be obtained. It is the property alone which is 
assessed that can be resorted to and taken in satisfaction of the 
taxes levied against the same. 


: Retease. A release or discharge of the lien of taxes or any 
portion thereof assessed and levied on real estate operates as a 
release, discharge and cancelation of such taxes for any and all 
purposes. 


7. Statute: ConstTiruTionaLiry. The provisions of the act of the leg- 
islature, chapter 76, laws of 1903, examined, considered, and held 
to be in conflict with section 4, article IX of the constitution, 
which declares that the legislature shall have no power to re- 
lease or discharge any person or corporation from their or its 
proportionate share of taxes, nor shall commutation of such taxes 
be authorized in any form whatever. 


47 
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ORIGINAL suit to enjoin defendant, treasurer of Gage 
county, from selling certain lands for less than the full 
amount of the taxes levied against them. Decree for 
plaintiff. 


M. B. Davis, for plaintiff. 


Griggs, Rinaker & Bibb, contra. 


Hotcoms, ©. J. 


This is an original action brought in this court for the 
purpose of enjoining the defendant, the county treasurer 
of Gage county, from perfecting an attempted sale of 
certain lots or parcels of real estate for a small portion 
only of the delinquent taxes assessed against the same, 
and from issuing certificates of sale of said real estate to 
the defendant Bibb, the purchaser, and from canceling the 
remainder of the taxes assessed against said property, and 
for other similar relief in order to make the injunction 
effective. The attempted sale of the real estate by the 
county treasurer which it is sought to have enjoined was 
made in pursuance and under the provisions of chapter 
76 of the laws of 1903, being “An act to provide for the 
sale of lots and lands for taxes and assessments delinquent 
for five years or more and the execution of deeds for the 
same.” 

The pleadings consist of the petition, an answer thereto, 
and a demurrer to the new matter found in the answer. 
From the pleadings it is made to appear that three cer- 
tain lots in the city of Beatrice had been assessed for 
general revenue purposes and for special taxes for local 
improvements, the whole amount, with interest, aggre- 
gating more than $3,300, and which had been due and 
delinquent for more than five years; that the amount of 
such delinquent taxes exceeded the assessed valuation of 
each tract against which assessed, and that the actual 
yalue of the premises exceeded the amount of the assess- 
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nents due and delinquent standing against the same. It 
further appears that on the first Monday of November, 
1903, the treasurer of said county offered each of said lots 
or parcels of real estate for sale, for the delinquent taxes 
assessed against the same, to the highest bidder, and that 
the defendant Bibb bid the sum of $1 on each of said lots, 
and, no one else bidding, the treasurer declared each of 
them to be sold to the said defendant; and that the de 
fendant Moschel, the owner of said lots, was present at 
said sale. The above are the only averments standing 
admitted by the pleadings which it is deemed necessary to 
incorporate in this opinion. The recent enactment of the 
legislature under which these proceedings were had pro- 
vides, in substance, that, where taxes and assessments on 
any real estate shall have continued delinquent for a 
period of five years or more and the total amount thereof 
shall exceed the value of the property as returned by the 
assessor, then it shall be the duty of the county treasurer, 
cominencing on the first Monday of November, and con- 
tinuing from day to day, to offer said property for sale to 
the highest bidder for cash, and to issue a certificate of 
sale showing the purchasers to be entitled to a deed at the 
expiration of two years from the date of sale, provided, 
the property has not sooner been redeemed by the owner 
or a Sien-holder. Such purchaser, it is declared, shall take 
the property purchased upon the payment of his bid, dis- 
charged of all liens for taxes and assessments delinquent 
up to date of sale; and the county treasurer shall, upon 
the sale of such property, cancel all taxes and assessments . 
delinquent thereon at the date of the sale. It is then 
provided that the owner or any lien-holder may at any 
time have the right to redeem the property by paying to 
the county treasurer, for the use and benefit of the pur- 
chaser, the amount for which the property has been sold 
with 20 per cent. interest for a period of two years, if not 
sooner redeemed, and 10 per cent. thereafter. Provisions 
are made for the issuance of a deed at the expiration of 
two years from the date of sale, and the act is declared to 


a 
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be cumulative and not exelnsive in respect to the remedy 
for the enforcement of liens and the collection of delin- 
quent taxes by the sale of the property or otherwise. Ch. 
76. laws, 1903. 

The validity of the law, the substance of which has 
just been given, is challenged on several different grounds, 
among them being the contention that its provisions are 
in conflict with section 4, article IX of the constitution; 
that it is amendatory in character, and, as such, in its 
passage and enactment there was a failure to comply with 
the provisions of section 11,article III of the constitution ; 
that no notice is required for the sale of the real estate 
which is subject to sale under the provisions of the act; 
and that it operates to deprive the owner of his property 
without due process of Jaw. Other objections are urged 
which we find it unnecessary to discuss or determine in 
the disposition of the case. 

1. The principal contention of the plaintiff pertains to 
the alleged invalidity of the act under which the defend- 
ant, the county treasurer, is proceeding because it violates 
section 4, article IX of the constitution, which declares: 
“The legislature shall have no power to release or dis- 
charge any county, city, township, town, or district what- 
ever, or the inhabitants thereef, or any corporation, or the 
property therein, from their or its proportionate share 
of taxes to be levied for state purposes, or due any muni- 
cipal corporation, nor shall commutation for such taxes 
be authorized in any form whatever.” 

In answer to this objection it is insisted by counsel for 
defendants that the authority sought to be conferred by 
the act in question in no way conflicts with the provisions 
quoted; and that the sale of the property for delinquent 
taxes, as therein provided, and the cancelation of the tax 
remaining unsatisfied after such sale, do not operate as 
a release or discharge of such taxes, nor docs the payment 
of a less amount than the taxes due effect a commutation 
of such taxes within the meaning of the organic law. 
Preliminary to a discussion of this, the vital question in 
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the case, it may be well to submit some observations in 
relation to the scope and effect of the act under considera- 
tion, and the proper rule of construction to be invoked in 
the determination of the question of its alleged conflict 
with the paramount law. In this connection it is urged 
by the defendants that the operation and enforcement of 
the law provides only for a due and orderly sale of real 
property against which the taxes are delinquent for five 
years or more for what it will bring in the open market, 
thus merging the statutory tax lien on the property in 
the title of the purchaser thereof, and thereby effectuating 
a release from the unsatisfied taxes, which, it is insisted, is 
manifestly an exercise of power properly belonging to 
the legislature and exclusively within its province. It 
may be stated, we think, that this might possibly be the 
result of the operation of the law in some instances, but, 
even if this be true, it would not upon the question of the 
constitutionality of the law be decisive of the matter. The 
vital point to be determined is, what is authorized to be 
done? The constitutional validity of the law is to be 
tested, not by what possibly has been or may be done 
under it, but by what can by its authority be done. What 
does the law authorize to be done under and by virtue of 
its provisions? This is the test and this is the doctrine 
to be applied in reaching a conclusion of the question of 
its validity. Stuart v. Palmer, T4 N. Y. 183; Thomas v. 
Gain, 35 Mich. 155; Davidson v. New Orleans, 96 U. 8. 
97; County of San Alatco v. Southern P. R. Co., 13 Fed. 
722; Brown v. City of Denver, 7 Colo. 305, 3 Pac. “ABB. 

1f the act, the validity of which is challenged, authorizes 
a method of procedure which in its workings results in- 
evitably in the release of taxes and assessments justly due 
and for which the property is legally liable, or if in its 
enforcement it authorizes essentially and in substance a 
commutation of the taxes assessed against the real estate 
sold, this, under the doctrine of the authorities cited, 
brings it in conflict with the fundamental law, and its 
enactment must be held as being in excess of legislative 
power. 
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2. It is argued by the plaintiff that the law is invalid 
for inat no notice of the proposed sale of real estate under 
- the provisions of the act is required, and that none had 
been given before the sale of the lots complained of was 
made by the county treasurer, and therefore that he acted 
without authority. To this a twofold answer is returned 
by defendant’s counsel: First, it is argued that whether 
or not notice shall be given is wholly discretionary with 
the legislature, the statute itself providing for a sale on 
the first Monday of November of all real property on 
which taxes are delinquent for over five years, and which, 
with interest, equal the assessed value of the property to 
be sold, is in itself sufficient notice, and that every prop- 
erty holder is charged with knowledge of these provisions, 
is bound to know whether the taxes have been paid, and 
that no other or different notice is required. For the pur- 
poses of this case it may be granted that no notice other 
than that which the law itself gives is required, in so far 
at least as the question of due process of law is affected. 
The assessment and levy of the taxes against the property 
having been made with an opportunity of the lot owner 
to be heard and for the correction of errors and irregulari- 
ties, this constitutes the taking of his property for taxes 
by due process of law and, therefore, no further notice is 
required than that given by statute of the steps thereafter 
taken to enforce against the property the collection of the 
taxes or the sale thereof in satisfaction of the same. It 
is, however, urged, in the second place, that public notice 
was in fact given. This contention is predicated on the 
idea that lands subject to sale under the provisions of 
chapter 76, laws, 1903, for delinquent taxes, are neces- 
sarily included and advertised for sale with all other 
lands in the published notice required by the general 
revenue act to be given by the county treasurer, for the 
sale of all lands on which taxes are due and delinquent 
for one or more of the years previous to the time of giving 
such notice. To this view of the matter we cannot give 
our consent. The notice required to be given under the 
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genera] revenue law of the sale of all Jands and lots for 
delinquent taxes, as provided by that act, is not a notice 
that any real estate will be sold under the provisions of 
chapter 76, the act under consideration. - In fact, the no- 
tice given of the sale of lands generally for delinquent 
taxes negatives the idea that the real estate thus adver- 
tised will be sold under the authority conferred or sought 
to be conferred by the act, the authority of which is chal- 
lenged in the case at bar. The general notice referred’ to 
is required to be given under the provisions of section 
193 et seq., article I, chapter 77, Compiled Statutes, 1903 
(Annotated Statutes, 10592). he notice therein contem- 
plated, and the notice actually given, is that the real estate 
against which the taxes are assessed and remain delin- 
quent, or as much thereof as may be necessary, will be 
sold to satisfy not a part but all of the taxes, interest and 
costs, and that all lands and lots remaining unsold at the 
close of the public sale will be sold at private sale, as by 
law provided, and that, at the private sale thus contem- 
plated, the land will be sold only to a person who will pay 
the amount of all taxes, interest, penalty and costs. In 
other words, the notice provides that real estate will be 
sold at public or private sale to those only who will bid 
the full amount of all taxes, interest and costs charged 
against the same. It is obvious that, under the notice 
thus given and the provisions of the general law referred 
to, the sale of real estate for delinquent taxes can be 
effectuated only by a payment of the full amount, includ- 
ing interest and costs, properly chargeable against the 
same. Instead, then, of- the general notice serving to 
notify prospective buyers and the public generally that 
the real estate described will be sold, under the provisions 
of chapter 76, for whatever it may bring, whether more or 
less than the taxes due, on competitive bidding at a public 
sale, it provides just the contrary. The notice given 
in connection with the sale of lands under the general 
revenue law is specific on the point that the real estate, or 
such part as is necessary, will be sold for enough to pay 
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the full amount charged against the same, and, if not so 
sold, will be vifered at private sale for a like amount—no 
more nor less. The provisions of the general revenue act 
for a sale of real estate for delinquent taxes is so different 
and inconsistent w'th the special provisions contained in 
chapter 76 that a notice of sale under the former couveys 
no information, direct or remote, of a coutemplated sale 
under the provisions of the latter act. It is therefore ap- 
parent that, in dealing with the questions presented in 
the case at bar, the act must be treated as though no 
notice was given or required other than that contained in 
the act itself. 

3. In the determination of the validity of this act and 
in construing its provisions and their relation to the 
fundamental law, we should bear in mind that under the 
laws of this state, as heretofore construed by this court, 
a tax, general or special, on real estate creates no personal 
liability or for the payment of which a judgment in per- 
sonan could be obtained. The real property thus assessed 
is the only property that can be resorted to and taken in 
satisfaction of the taxes levied against the same. Grant 
v. Bartholomew, 57 Neb. 673; Lynam v. Andcrson, 9 Neb. 
367. It must follow, therefore, as a logical deduction 
from what has been said and these authorities that the 
legislative enactment, authorizing a release and discharge 
of the lien of taxes or any portion thereof assessed and 
levied on real estate, operates as a release, discharge and 
cancelation of such taxes for any and all purposes, and 
precludes the possibility of their satisfaction or collec- 
tion by any other means, after the real estate against 
which the taxes are assessed is released from further pay- 
ment. If, after a sale of real estate, in pursuance of the 
authority given by chapter 76, for any sum which may 
be bid therefor, the remaining portion of the tax assessed. 
and levied against such property is canceled as to such 
real estate, it is canceled and satisfied altogether, and 
exists no longer as a liability against the property or the 
person of the owner or tax debtor. 
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4. We now reach the vital point in the controversy, and 
that is, does the enforcement of the provisions of the act 
under consideration operate to release and discharge 
taxes duly levied and assessed against real estate sold 
under its authority, or does it authorize such to be done, 
or the commutation thereof contrary to the constitutional 
restrictions on the power of the legislature? In the case 
at bar, real estate aggregating in value over $3,000 is sold 
for but $3, and taxes to the amount of over $3,000 are to 
be satisfied and canceled by the payment of that sum. The 
owner under this law, if it be a valid one, may, on the day 
succeeding the sale, redeem his property of the value men- 
tioned by the payment of the $3 and the costs incidental 
to the sale and 20 per cent. interest on the purchase price 
for 24 hours, and thereby secure the release and cancela- 
tion of the aggregate amount of the taxes, as above stated, 
justly chargeable against the same. What the law pro- 
vides for and what is authorized to be done under its pro- 
visions have a most vivid illustration in the concrete facts 
- in the case at bar. That its provisions are mischievous 
and pernicious in the extreme, when we contemplate its 
practical workings, can hardly be doubted. This of itself, 
of course, does not warrant us in declaring the act in- 
valid. The legislature possesses unlimited power, except 
as defined and limited by the organic law, and unless this 
act contravenes some of its provisions, the court .cannot 
condemn it as invalid, be it fraught with consequences 
ever so mischievous. To uphold the validity of the act, 
it is argued by counsel for the defendants, if we under- 
stand them aright, that it is within the undoubted power 
of the legislature to authorize the sale of real estate for 
delinquent taxes for what it is worth in the open market 
or at public sale, even though the amount thus obtained 
be less than the amount of taxes due, and that the cancela- 
tion of the unsatisfied portion of the taxes after the sale 
thus had, or the extinguishment of the tax lien by a sale 
as thus made, would in nowise violate the section of the 
constitution heretofore quoted. We readily agree to the 


698 NEBRASKA REPORTS. {Von 72 


City of Peatrice v. Wright. 


correctness of the proposition. It is hardly to be doubted 
that, where real estate which for any reason has charged 
against it taxes in an amount greater than its valne, il 
may be sold for such a sum as may be realized by a public 
sale upon notice inviting competitive bidding, under 
reasonable provisions calculated to bring about a fair sale, 
and, if the tax is not fully satisfied thereby, the cancela- 
tion and discharge of the remaining portion as a lien or 
an apparent lien on the property sold would violate no 
provision of the fundamental law. To say that such prop- 
erty cannot be sold for what it is worth in the markets, 
even though for a less sum than the assessments against 
it, is to defeat the very objects of taxation and lead to 
results the constitution itself sought to avoid. Unless 
the property can be sold for its market value, the result 
would be to exempt the property from all taxation for 
all time. This, of course, is an absurd result, and any 
construction leading thereto would be clearly inadmis- 
sible. The provisions of chapter 75, laws, 1908, an act 
which contemplates the accomplishment of substantially 
the same objects as the one under consideration, make pro- 
vision for the sale of all such real estate, even though for 
less than the taxes charged against the same; and the 
validity of such legislation has very recently been upheld 
in this court. Woodrough v. Douglas County, 71 Neb. 
354. Statutory provisions are sometimes found in general 
revenue acts, whereby county commissioners are em- 
powered, when it is found, as is rarely the case, that the 
amount of taxes on a parcel of real estate exceeds its 
market value, to authorize the sale of the same for what 
may be found to be its fair value and what it will bring at 
public sale, and to cancel and discharge the portion of the 
tax remaining unsatisfied after such a sale. It probably 
would not be seriously contended that such provisions are 
in conflict with the fundamental law, or that they are not 
altogether in harmony therewith. Laws of the character 
referred to but serve to indicate the scope of legislative 
enactments, which may undoubtedly be passed without 
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trespassing upon constitutional provisions inhibiting leg- 
islation which operates as a release and discharge or 
commutaton of taxes. Reference to the act in question 
discloses that no judicial sale is contemplated. No method 
is pointed out for the ascertainment of the worth or mar- 
ket value of the property about to be sold, nor for pre- 
venting a sale for a inere nominal sum and regardless of 
its actual value. No notice of the sale is required to be 
given, and therefore none can be demanded as of right, 
either by the property owner, or by the publie for whose 
benefit the taxes are levied, or by prospective bidders. No 
public sale even is required. No competitive bidding is 
invited. A sale is authorized, not publicly nor at public 
outcry, not in the open, but in the seclusion of the office 
of the treasurer, and for a mere pittance, wholly regard- 
less of the value of the property to be sold, upon an offer 
by those who may voluntarily present themselves at the 
office and make a bid thereon. To all intents and prac- 
tical purposes, real estate sold under the provisions of this 
act is authorized to be sold at private sale, and for any 
sum for which a bid may be received. The act does not 
provide for the sale of real estate for what it is worth, or 
what it will bring when exposed in the market, publicly 
and in open competition by those ready and willing to 
make such an investment. It is an invitation of the most 
pronounced kind to covinous transactions, inevitably re- 
sulting in the release of the property from just burdens of 
taxation by a sale thereof in form only. By such a sale 
the property is not exhausted for the satisfaction of the 
tax lien, nor sold for what it is worth in the markets. The 
act authorizes, in the strictest sense, a commutation of 
the taxes by the tax debtor. A friendly purchaser may 
obtain the land for but a fractional part of its actual 
value and of the amount of taxes chargeable against the 
same, whereupon the owner may, if the act be valid, pay 
to the treasurer the amount thus bid and be released and 
discharged of the remainder of the taxes due; and thus, 
by the payment, of but a few dollars, which is received and 
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accepted in lieu of the larger sum, the entire tax is satis- 
fied and canceled, The case ai bar is analogous to and in 
principle controlled by the case of State v. Graham, 17 
Neb. 43. In that case it is held: 

“Under the constitution of this state requiring all taxes 
to be levied upon property so that each person shall pay 
his just proportion of the same, and prohibiting the legis 
lature from releasing any of such taxes or commutine the 
samme in any manner whatever, the legislature has no 
power whatever to authorize county commissioners to 
sell and assign certificates of tax sales of real estate pur- 
chased by the county for less than the amount of taxes 
due thereon, where the property if sold will bring the full 
amount of such taxes.” 

There, the county purchased real estate for delinquent 
taxes, and was authorized by the act then being considered 
to sell and assign such certificates of sale for not less than 
50 per cent. of the amount thereof. This, it was held, con- 
travened the provisions of the fundamental law. Jn this 
case authority is given to sell real estate for delinquent 
taxes for much Tess than 50 per cent. of the amount of 
the taxes, in fact, for any sum that may be bid, and for 
the owner to redeem by the payment of the sum bid, with 
_the interest added, and thus effectuate a release and dis- 
charge of all the remaining portion of the taxes assessed 
against such property. In the former case, neither the 
owner nor the property was released of any portion of the 
taxes. All the act, in the case cited, sought to accomplish 
was to authorize an assignment of the tax sale certificates 
for not less than 50 per cent. of the face value. The act 
now under consideration authorizes the extinguishment 
of the entire tax upon the payment of a nominal sum. 

In the last analysis, the owner of real estate upon whieh 
taxes are delinquent for five years or more is permitted 
to enjoy the advantage and benefit of a commutation and 
discharge of such taxes by paying to the treasurer, when 
the property is sold as in the act contemplated for the 
benefit of the purchaser, the amount of the bid, with in- 
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terest, nothwithstanding the property was worth in the 
market far more than the amount of such bid, and that 
such bid was only for a fractional part of the amount of 
the taxes chargeable against such property. The inevi- 
table result is the releasing of property from taxes which 
are justly chargeable against it, and to permit the owner 
to commute the taxes, as thus assessed, by the payment of 
a less sum than that which is due to those for whose -bene- 
fit they were levied. A statute inevitably leading to, and 
authorizing the accomplishment of, such results is in con- 
travention of the section of the constitution heretofore 
quoted, and, for that reason, its enactment must be held 
to be of no force and effect. We are constrained, there- 
fore, to hold that the act is invalid and unenforceable, and 
that the injunction prayed for ought to be granted and 
made perpetual, which is accordingly done. 


JUDGMENT ACCORDINGLY. 


SEDGWICK, J., concurring. 


Chapter 76 of the laws of 1903 seems clearly to be un- 
constitutional. Tollowing its provisions, the owner of 
real estate of the value of $3,000, upon which he has al- 
lowed the taxes to accumulate from year to year to the 
amount of the full value of the land, is able to procure ~ 
the release and discharge of all of these taxes by the pay- 
ment of $3, and the costs of sale. This result seems to 
be contemplated by the statute, and it certainly violates 
section 4, article IX of the constitution. There is no re- 
quirement that the property upon the sale must bring its 
market or salable value, and no provisions that seen in- 
tended to bring about such a resnlt. This is sufficient 
reason for holding the act invalid, and for the judgment 
entered in this case. 

2. The legislature of 1903 enacted a general revenue 
law, which is chapter 73 of the laws of that year. The 
legislature added several other provisions on the same 
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general subject; chapters 74, 75 and 76 are of that nature. 
If this chapter 76 were 9 valid act, it would, uf course, be 
construed together with the other chapters upon this sub- 
ject enacted at the same time. The acts so construcd 
would provide for and define two classes of sale of land 
for delinquent taxes. One class would embrace all lands 
upon which the taxes had been delinquent for more than 
five years and exceeded in amount the value of the prop- 
erty. The other class would embrace all other lands upon 
which there were delinquent taxes. The provisions for 
notice of the sale of land for delinquent taxes are to be 
found in chapter 738. Section 194 of that chapter pro- 
vides that a notice shall be published which shall describe 
the lands “as the same are described on the tax list,” and 
stating “that so much of each tract of land or town lot 
described in said list as may be necessary for that pur- 
pose will, on the first Monday of November next there- 
after, be sold by him at public auction at his office for 
the taxes, interest and costs thereon.” Section 199 of 
chapter 73 provid.s, among other things, that: 

“If no person bid for a less quantity than the whole, 
the treasurer may sell any tract of land or town lot to 
any one who will take the whole and pay the taxes and 
charges thereon.” If this section also contained the sub- 
stance of chapter 76, that is, if there were added to this 
section a proviso that “In all cases where the taxes and 
assessments upon any real estate appearing upon the tax 
list of any county shall have continued delinquent for a 
period of five (5) years or more for county, state, or other 
purposes, and where the total amount of delinquent taxes 
and assessments upon any real estate shall exceed the 
value of said property,” the land might be sold for less 
than the amount of the taxes due thereon, the application 
of section 194 would, of course, be the same as when the 
provision is expressed, as now, in a separate act. It is 
thought that the language of the notice prescribed in sec- 
tion 194 is not sufficient to indicate that the sale will take 
place in pursuance of all of the provisions of the statute 
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in force. I do not-see why the words, “that so much of 
each tract of land or town lot described in said list as 
may be necessary for that purpose,” should be thought to 
indicate that the land would not be sold for less than the 
whole amount of the taxes charged against it. The prop- 
erty owner is notified that all of the land will be sold if it 
is necessary in order to pay the taxes delinquent thereon, 
but there is no statement in the prescribed notice, directly 
or by implication, that the land will not be sold unless it 
brings enough to pay all of the taxes charged against it. 
I am unable to understand the reasoning of the majority 
opinion upon this point. No doubt, if the land were sold 
for its full value, such sale would not be a violation of 
the provision of the constitution in question. All tax 
liens upon which it was sold would be merged in the title 
of the purchaser. Chapter 76 does not require the land 
to be sold for its market value, and makes no provision 
to that end. Notwithstanding that fact, it allows the 
owner to redeem from the taxes by paying the amount for 
which the land sold. This is forbidden by the constitution. 


THOMAS DBENNISON V. GEORGE M. CHRISTIAN.* 
Fitep DEcEMBER 7, 1904. No. 18,883. 


1. Extradition. Section 364 of the criminal code does not authorize 
the extradition of a person charged with crime against the laws 
of another state without proof that the person so charged is a 
fugitive from the justice of the demanding state. 


2. Warrant. It is not necessary that the warrant issued by the gov- 
ernor of this state upon the requisition of the governor of an- 
other state should contain the express statement that the 
governor has found that the accused is a fugitive from justice. 
The fact of the issuing of the warrant, upon demand made upon 
that ground, is sufficient to justify the presumption that the gov- 
ernor so found, until that presumption is overthrown by proof 
to the contrary. 


*See Dennison v. Christian, 196 U. S. 637. Judgment affirmed. 
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3. Habeas Corpus: Rerurn. Upon proceedings in habeas corpus to 


obtain the discharge of one whe is held under the governor’s 
warrant in extradition, it is not indispensable that the officer’s 
return to the writ contain direct affirmative allegations of all of 
the facts upon which the cxtradition proceedings are based. If 
the return sets forth the governor’s warrant under which the 
accused is held, and the recitals of the warrant together with 
the allegations of the applicatiun for habeas corpus show facts 
sufficient to justify the detention of the accused, the return is 
sufficient. 


4, Requisition: Governor’s Frxpines: Questions or Law. When such 


requisition is made upon the governor of this state he must de- 
termine: First, whether the person demanded is suts‘intially 
charged with a crime against the laws of the state from whose 
justice it is alleged he has fled by an indictment or affidavit 
Properly certified; and, second, is he a fugitive from justice 
from the state demanding him? When it is made substantially 
to appear to the court in habeas corpus proceedings upon what 
showing the governor acted, it becomes a question of law for 
the court to determine whether or not the accused has been 
substantially charged with a crime against the demanding state. 


5. Review: Evipence. In determining whether the evidence before the 


court below was sufficient to support the judgment, this court 
will not regard errors of the trial court in admitting incompetent 
evidence if it appear from the whole record that, upon the evi- 
dence conceded to be competent, no other conclusion could be 
reached than the one reached by the trial court. 


——: ConstrucTion, This court is bound by the construction of 
the extradition laws adopted by the supreme court of the United 
States. In view of the language of that court in Hyatt v. Cork- 
ran, 188 U. S. 691, the courts of this state will not review the 
decision of the governor in extradition proceedings upon a ques- 
tion of fact made before him, which the law makes it his duty 
to decide and upon which there was evidence pro and con before 
the governor. 


7. Cross-Examination: Error WITHOUT PREJUDICE. When the relator 


in habeas corpus proceedings gives evidence in his own behalf, 
the court should not allow him to be cross-examined upon mat- 
ters not related to his examination in chief, but an error in so 
doing is without prejudice to the defendant, the trial being to 
the court itself, when no other judgment than the one entered 
could have been rendered upon the evidence which is conceded 
to be proper and competent. 


-l 
bo 
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Error to the district court for Douglas county: GrorGE 
A. Day, ALEXANDER C. Troup and WILLIAM A. REDICK, 
JupGes. Affirmed. 


W. J. Connell, Smyth & Smith, Cochran & Ngan and 
Thomas C. Munger, for plaintiff in error. 


H. C. Brome, EF. FE. Thomas and L. W. Fallon, contra. 


SEDGWICK, J. 


In April, 1904, the relator, Thomas Dennison, was, by 
an indictment of the grand jury of Ilarrison county, Iowa, 
charged with the crime of receiving and aiding in the con- 
cealing of stolen property knowing the same to be stolen. 
The crime was alleged to have been committed in Novem- 
ber, 1892, in Harrison county, Iowa. Upon this indict- 
meut, a requisition was issued by the governor of Iowa 
upon the governor of this state, upon which a warrant was 
issued by the governor of this state for the arrest of the 
relator as a fugitive from justice, and for his return to 
the state of Iowa for trial. He made application to the 
district court for Douglas county for a writ of habeas 
corpus, and upon the hearing of that application he was 
remanded to the custody of the officers under the gover- 
nor’s warrant. He prosecutes these proceedings in error 
to this court to review that decision. The record shows 
that the relator was at the time of the alleged offense a 
resident of the city of Omaha, in this state, and that he 
has since that time openly and notoriously continued his 
residence there. The right of the officers and of the special 
agent of the state of Iowa, designated by the governor’s 
warrant for that purpose, to restrain the relator of his 
liberty under the governor’s warrant was resisted upon 
various grounds; and, among others, it was insisted by 
the relator that he was not-in the state of Iowa at the 
time of the alleged commission of the offense, and was 


therefore not a fugitive from the justice of the state of’ 


48 
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Iowa. Various questions arising out of this contention 
are diseussed in the briefs and wili be hereinafter noticed. 
An indictment having been found about 12 years after the 
alleged commission of the offense, if the crime had been 
. committed in this state, the prosecution would be barred 
under our statute of limitations; and if the defendant had 
resided during this time in the state of Iowa, it would 
likewise be barred under their statutes. The manifest 
cause of the delay in the prosecution was the failure to 
discover sufficient evidence against the defendant to war- 
rant it. The defendant’s whereabouts during this time 
being a matter of public notoriety, if this evidence had 
been sooner discovered, the proceedings for extradition 
might have been as readily pursued at an earlier date as 
at the present time. Nothing was done by the relator in 
the meantime which could have hindered such extradition. 
Statutes of limitations ordinarily prevent the prosecution 
of crimes after so long a period of time has clapsed as to 
render it probable that evidence that might vindicate the 
accused would be lost or otherwise become unavailable. A 
statute of limitations which provided that proceedings 
for the extradition of persons charged with crime should, 
under circumstances like these, be subject to the same 
limitations prescribed for criminal proceedings in ordi- 
nary cases would perhaps not be unreasonable. Under 
such a statute the authorities of Iowa would have had 
the full term prescribed by the statute in which to have 
begun these proceedings against this relator. His place 
of residence having been notorious, and no concealment 
having been attempted, there seems to have been no rea- 
son for delay in taking these proceedings that would not 
have been of equal force if the defendant had resided in 
the state of Iowa, which might have been but a few rods 
from his actual residence. It is true that, if a person com- 
mits a crime and withdraws himself from the state where 
he has committed it, without any thought of fleeing from 
justice, but for the purpose of going to his own home, he 
is still, within the extradition laws, a fugitive from justice 
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of the state in which he has committed the crime. This 
has been frequently determined. It is not contended by 
relator that the statutes of limitations of the respective 
states apply to extradition proceedings, nor that one who 
has become a fugitive from justice may, by lapse of time, 
under any circumstances, cease to be so regarded; but the 
foregoing considerations tend to emphasize the necessity of 
guarding the accused against an unwarranted deportation 
from the state of his residence. 

1. In support of the judgment of the court below it is 
urged that, in this state, it is not necessary to show that 
the accused is a fugitive from justice in order to justify 
his extradition. It is said that our statute provides that 
one who is charged with having committed a crime in 
another state may be sent to such state for trial; that the 
federal legislation upon the subject of extradition is not 
exclusive, and hence such legislation on the part of our 
state is valid. There is a dictum of Judge Story’s to the 
effect that the legisiation of congress supersedes and pro- 
hibits all state legislation upon this subject. Prigg v. 
Pennsylvania, 16 Pet. (U. 8S.) *539, *617. But the valid- 
ity of such state Icgislation, ancillary to and in aid of the 
act of congress, is now established. See Lew parte Am- 
mons, 34 Ohio St. 518; Ha parte White, 49 Cal. 4383; Hae 
parte Romanes, 1 Utah, 28. And such provisions are now 
found in the laws of many of the states in the Union. The 
power to arrest and surrender a fugitive from justice, is 
not dependent upon the constitution, since it existed prior 
to the adoption of that instrument; it was recognized 
among the states under the confederation, and, even be- 
fore the confederation, among the colonies. Common- 
wealth of Kentucky v. Dennison, 24 How. (U. 8.) 66, 16 
L. ed. 717, 727. It seems to be reasonable to suppose that 
the state legislatures have power to authorize extradition 
between the states independently of the provisions of con- 
eress upon that subject. 

This case was heard below before three judges of the 
district court sitting together. It appears that they were 
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not agreed upon the question of the power of the state 
legislatures, but if would seem that they were agreed in 
the view that the statute relied upon does not authorize 
extradition unless the accused is a fugitive from justice. 
We find in the reeord an opinion of Judge Redick, who 
was one of the judges who heard the case helow, in which 
he concludes that the relator could not be held unless he 
is shown to be a fugitive from justice, and in this part of 
his opinion the other judges appear to concur. He says: 

“Section 364 contains a proviso at the end of the sec- 
tion. The first part of the section provides that no person 
shall be removed from the state of Nebraska to any other 
state, a prisoner, for any crime committed within the 
state of Nebraska. It then provides certain penalties 
against any persons who are interested and take part in 
any such removal; Provided, bowever, that any person 
who has committed any crime in any other state, where 
he ought to be tried for that crime, may be sent to that 
other state, and it is that proviro which tt is claimed war- 
rants the extradition, regardless of the question of 
whether or not he is a fugitive from justice. 

“This section 364 contains in the first part an excep- 
tion, ‘Except in cases specially provided for,’ that is, no 
removal shall be had except in cases specially provided 
for by statute. It first came upon the statute books of 
this state by an act passed in 1858, approved November 4, 
and was section 9 of that act, and the exception which I 
have just read doubtless had reference to cases provided 
for by another Jaw in existence at that time, and not now 
upon the statute books, providing that the governor of 
the state might enter into contracts with the governors of 
other states for the care of prisoners sentenced by the 
courts of this state for crimes committed in this state, 
because at that time there was no adequate provision in 
this state for taking care of such prisoners, and the ex- 
ception which I have just read doubtless had reference 
to that special provision of the law. 

“Section 333, which is declaratory of the law of the 
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United States, authorizes the governor to extradite an 
accused when he has cominitted a crime, or stands charged 
with the commission of a crime in any other-state and is 
a fugitive from justice of that state, because the provision 
is that, in cases provided for by the constitution and laws 
of the United States, the governor shall issue his warrant 
when it is made to appear that the defendant stands 
charged, ete. Under that section it must appear that the 
defendant was a fugitive from justice, otherwise the gov- 
evnor has no power to issue his warrant. That section I 
have been unable to find pricr to the Revised Statutes of 
1866 No doubt it was passed prior to that time; but it 
was not in the criminal code of 1858 so-called, or the col- 
lation of the criminal laws in 1858, and doubtless was a 
subsequent enactment to section 364. Believing that to be 
true, it probably was intended by this proviso to except 
or exclude from the prior provisions of that section cases 
of extradition. * * * No provision in this state with 
reference to extradition appears prior to this section 36-4. 
* * * These two laws were incorporated into the revision 
of 1866, and also that of 1873, and have been continued in 
the statute books from that time down to the present, and 
they are two provisions apparently referring to the same 
subject. In that case it is the duty of the court to har- 
monize them if possible. 

“Under section 364, when originally enacted, and until 
the enactment of section 333, there was no method pro- 
vided by the state for the enforcement of that act—no 
power granted by the state to the governor to issue his 
warrant in such cases. The power was given and the duty 
imposed, however, by the United States statute. * * * 
While the existence of these two sections is something of 
an anomaly in a statute, by construing them together 
under the ordinary rules in the construction of statutes 
so that it may be possible that both may stand, we con- 
clude that section 333 is the only one which grants power 
from the state to the executive to issue his warrant for 
extradition, and that the effect of that section is to re- 
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strict his power to such cascs as are provided for hy the 
constitution and laws of the United States.” 

The language of the proviso of section 364 of the crim- 
inal code, which is referred to, is: 

“Provided, That if any citizen of this state. or any per. 
son or persons at any time resident in the same, shall have 
committed, or shall be charged with having committed, 
any treason, felony, or misdemeanor, in any other part of 
the United States or territories where he or she ought to 
be tried for such offense, he, she, or they may be sent to 
the state or territory having jurisdiction of the offense.” 

For the reasons stated by the learned district court, we 
think that this proviso ought not to be construed to pro- 
vide for extradition in cases not contemplated by the 
federal statute; but its purpose is rather to so limit the 
application of section 364 as not to interfere with the 
legislation of congress on the subject of extradition. No 
extradition therefore can be allowed unless it appears that 
the accused is a fugitive from justice. 

2. The first contention in relator’s brief is that “the 
warrant and return are insufficient on their face.” One 
ground of this objection seems to be that it does not sufti- 
ciently appear upon the face of the papers that the ae- 
cused is a fugitive from justice. There is annexed to the 
requisition an affidavit of the prosecuting attorney of Har- 
rison county, Iowa, in which affiant says: “That Tom 
Dennison, who is charged with the crime of receivine and 
aiding in the concealing of stolen property committed on 
or about November 8, 1892, in the county of Harrison, has, 
since the commission of said crime, actually fled from the 
state of Iowa, the time of his escape being about Novem- 
ber 8, 1892, and that he is now a fugitive from the justice 
of this state, and I have reason to believe is at Omaha in 
the state of Nebraska.” This was held to be sufficient in 
Ee parte Sheldon, 34 Ohio St. 319, 327. And in Roberts 
v. Reilly, 116 U.S. 80, 29 L. ed. 544, it is said: 

“Tt is conceded that the determination of the fact (that 
the accused is a fugitive from justice) by the executive of 
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the state in issuing his warrant of arrest, upon a demand 
made on that ground, whether the writ contains a recital 
of an express finding to that effect or not, must be re- 
garded as sufficient to justify the removal until the pre- 
sumption in its favor is overthrown by contrary proof.” 

Tt is not necessary that the writ contain an express re- 
cital that the governor found that the accused was a fugi- 
tive from justice. The fact of the issuing of the warrant, 
upon demand made upon that ground, is sufficient to 
justify the presumption that the governor so found, until 
that presumption is overthrown by proof to the contrary. 

8. The foregoing considerations seem also to answer the 
objection that the return of the respondent is insufficient. 
This objection seems to be predicated upon the idea that 
the return to the writ of habeas corpus must contain di- 
rect traversable allegations of al] the facts upon which 
the extradition proceedings are based. It is said in the 
brief: 

“There is no allegation, statement or suggestion that 
Governor Cummins or anybody else presented to the 
governor of this state any proof whatever that Dennison 
had fled from the justice of the state of Iowa; no allega- 
tion or statement that Dennison was a fugitive—simply 
that the governor demanded him as a fugitive; no state- 
nent or allegation that he was charged with crime in the 
demanding state, but simply a statement that he was de- 
manded by the governor as one charged with crime; no 
statement, averment or suggestion that the demanding 
governor produced or caused to be produced to the goy- 
ernor of this state a copy of an indictment found, or affi- 
davit made, before a magistrate, charging Dennison with 
having committed a crime; no statement, averment or 
suggestion that the executive of Iowa produced or caused 
to be produced a copy of an indictment found, or affidavit 
made, before a magistrate, charging Dennison with having 
committed a crime,. either certified ov otherwise.” 

Some of the things above suggested are shown in the 
application itself for the writ of habeas corpus. Others 
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are recited in the return and in the warrant of the gov- 
ernor which accompanies it. There was annexed to the 
application for the writ of habeas corpus a copy of the 
indictment and of the affidavit of the county attorney of 
Harrison county, Iowa, alleging that the accused is a 
fugitive from justice. The return to the writ alleged the 
finding of the indictment by the grand jury of Harrison 
county, and that thereafter application in due form was 
made to the governor of the state of Towa for a requisition 
upon the governor of the state of Nebraska, upon a show- 
ing that said Dennison, after the commission of said crime 
and upon the 8th day of November, 1892, actually fled 
from the state of Iowa, and was at the city of Omaha in 
the state of Nebraska. It was also alleged that the gover- 
nor of Iowa issued his requisition in due form, and that 
thereafter the requisition so issued by the governor of the 
state of Iowa was duly presented to and honored by the 
governor of the state of Nebraska, and that thereupon the 
governor of the state of Nebraska issued and delivered to 
respondent his warrant for the extradition of said Den- 
‘nison to the state of Iowa. A copy of the warrant is set 
out in the return, and the recitals thereof are: “Whereas, 
Albert B. Cummins, governor of the state of Iowa, has 
demanded of the governor of this state Tom Dennison, 
charged with the crime of reciving and aiding in the con- 
cealing of stolen property, as a fugitive from justice from 
said state of Iowa, and complied with the requisites in 
that case made and provided.” In Roberis v. Reilly, 
stpra, it is held that a decision of the governor as ex- 
pressed in the warrant “is sufficient to justify the renioval 
(of the accused) until the presumption in its favor is 
overthrown by contrary proof.” In Hyatt v. Corkran, 188 
U. S. 691, 28 Sup. Ct. Rep. 456, the return to the writ of 
habeas corpus “was to the effect that the relator was held 
by virtue of a warrant of the governor of New York, and 
a copy of it was annexed. * * * No other paper was 
returned by the chief of police bearing upon his right to 
detain the relator.” The issue was made by the filing of 
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an affidavit on the part of the relator which traversed this 
return, and which set up the facts relied upon to show 
that the extradition of the relator was unwarranted. Au- 
thorities cited by relator upon the general rules of code 
pleading are not applicable. It would seem that the find- 
ing by the governor that accused is a fugitive from justice, 
which finding is sufficiently declared by issuing his war- 
rant, is conclusive, at least so far as to place the burden 
upon the accused to make it appear that he is not a fugi- 
tive from justice. The decisions of the supreme court of 
the United States upon the subject of extradition between 
states are binding upon all persons and upon all courts, 
and there can be no doubt that, under the decisions of that 
court above referred to, the return to this application was 
prima facie sufficient. 

4, Is the judement of the district court supported by 
the evidence? 

“When a demand of this character is made on the gov- 
ernor of a state, two questions are presented to him: 
First, is the person demanded substantially charged with 
a crime against the laws of the state from whose justice 
it is alleged that he has fled, by an indictment or affidavit 
properly certified? Second, is he a fugitive from justice 
from the state demanding him?” Bruce v. Rayner, 124 
Tred. 481. 

When the accused is in custody under the governor’s 
warrant, it is necessary for him, in order to obtain his 
discharge by the courts upon a writ of habeas corpus, to 
make it appear, either that he is not “substantially 
charged with a crime against laws of the state from whose 
justice it is alleged that he has fled, by an indictment or 
afiidavit properly certified,” or that he is not a fugitive 
from justice from the state demanding him. When it is 
made properly to appear to the court upon what showing 
the governor acted, it becomes a question of law for the 
court to determine whether or not the accused has been 
substantially charged with a crime against the laws of the 
demanding state. If the governor’s warrant upon which 


714 NEBRASKA REPORTS. [Von. TZ 


Dennison v. Christian. 


he is held recites the proceedings had before the governor, 
from which it appears that the accused was sn snhstan. 
tially charged, it would seem from the cases above cited 
that the presumption is that the proceedings before the 
governor were regular in that regard. If the original 
papers described in the recitals of the governor’s warrant 
are before the court, the evidence so furnished will, no 
doubt, control the recitals of the warrant. If the recitals 
of the warrant are not sufficient, and the relator in his 
application for the writ sets out the original papers that 
were considered by the governor, there can, of course, be 
no doubt that the court before which the procecdings are 
pending will consider those original papers in determin- 
ing whether the relator was charged with a crime against 
the laws of the demanding state, and whether the require- 

ments of the federal statute in that regard have been met. 
In this case, it appears from the application for the writ 
itself that an indictment had been regularly found in the 
district court for Tlarrison county, Iowa, charging the 
relator with the crime for which he is held, and that, pur- 
suant thereto, a request had been made by the authorities 
of Harrison county of the governor of the state of Iowa 
for his requisition upon the governor of this state, and 
that accompanying that request there was evidence that 
the accused had fled from the state of Iowa and was then 
in this state. It appears from the recitals of the gover- 
nor’s warrant that a requisition was made upon the 
governor of this state for the arrest and return of the 
relator upon the charge which was contained in the in- 
dietment, and it is also recited in the warrant that the 
governor of the state of Iowa in so doing “complied with 
the requisites in that case made and provided.” It is al- 
leged in the return to the writ: “Said requisition so as 
aforesaid issued by the said governor of the state of Iowa 
was duly presented to and honored by his excellency, John 
H. Mickey, governor of the state of Nebraska, and there- 
upon the governor of the state of Nebraska issued and 
delivered to respondent his warrant for the extradition 
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of said Dennison to the state of lowa.” The evidence of 
the relator fails to show that these papers were not before 
the governor of this state when his warrant was issued. 
On the other hand, the evidence in the record clearly 
shows that all of these papers and proceedings were duly 
considered by the governor. The relator then failed to 
make it appear upon the hearing of his application for 
the writ of habeas corpus that he had not been substan- 
tially charged with a crime against the laws of the state 
demanding him, or that this fact did not sufficiently ap- 
pear before the governor of this state when he acted upon 
the vequisition. The evidence is therefore sufficient to 
support the judgment of the district court, unless the 
relator has made it appear that he was not a fugitive from 
justice from the state demanding him. 

5. Upon the hearing in the district court a large volume 
of evidence was taken, principally upon the question 
whether the accused was a fugitive from justice. Some of | 
this evidence was received against the objection of the 
velator that it was incompetent to show that the relator 
was in Iowa at the time of the alleged offense, which was 
one of the principal questions of fact controverted. An 
exhibit was offered in evidence which it was claimed was 
the hotel register of the Kimball House of Davenport, 
Iowa. Objection was made that no sufficient fonndation 
was laid for its introduction. The objection was over- 
riled, and the evidence received. Tt is strennonsly in- 
sisted that the court erred in this ruling. It has been 
frequently said by this court that the trial court will be 
presumed to have based its decision on such competent 
evidence as is introduced before ‘it. And the judgment. 
of the trial court, in matters tried to the court itself, will 
rot be reversed because of errors in receiving incompetent 
or immaterial evidence, the presumption being that such 
evidence was disregarded. In this case, however, it ap- 
pears from a consideration of the whole record that the 
evidence complained of was not disregarded by the court. 
Some of the judges who heard the matter appear to have 
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predicated their Padennent at least in part, upon this evi- 
dence. It is plausibly urged that in such case the incom- 
petent evidence must be held to have prejudiced the re- 
lator. But this cannct be so if, upon consideration of the 
conipetent evidence only, any other decision than the one 
rendered must have been erroncous. In the following dis- 
cussion of the sufficiency cf the evidence the reasons will 
be given for the conclnsion that no other decision could 
have been supported upor the evidence which is conceded 
to be competent. 

6. In Hyatt r. Corkran, 188 U.S. 691, it was said: 

“Tt must appear to the governor, before he can lawfully 
comply with the demand for extradition, that the person 
demanded is substantially charged with a criine against 
the laws of the state from whose justice he is alleged to 
have fled, by an indictment or an affidavit, ete., and that 
the person demanded is a fugitive from the justice of the 
state the executive authority of which makes the demand. 
* * * The question whether the person demanded was 
substantially charged with a crime or not was a question 
of law and open upon the face of the papers to judicial 
inquiry upon application for a discharge under the writ 
of habeas corpus; the question whether the person de- 
manded was a fugitive from the justice of the state was a 
question of fact which the governor upon whom the de- 
mand was made must decide upon such evidence as he 
might deem satisfactory.” 

Prior to that decision there had been much cenit 
and some conflicting decisions in the courts of the several 
states as to whether the decision of the governor that the 
accused was a fugitive from justice might be reviewed 
judicially in proceedings in habeas corpus. In some cases 
the decision of the governor was thought to be conclusive 
upon the courts, and in others it seems to have been con- 
sidered as open to investigation as an original question. 
In Hyatt v. Corkran, supra, it was shown by stipulations 
upon the record itself that the accused was not in the 
demanding state at the time of the alleged commission of 
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the crime charged, and it was held in that case that, when 
the facts from which it must follow that the accused is 
not a fugitive from justice “are proved so that there is 

no dispute in regard to them,” the accused must be dis- 
charged. In the opinion this language is used: 

“If upon a question of fact, made before the governor, 
which he ought to decide, there were evidence pro and con, 
the courts might not be justified in reviewing the decision 
of the governor upon such question. In a case like that, 
where there was some evidence sustaining the finding, the 
courts might regard the decision of the governor as con- 
clusive.”’ 

In Bruce v. Rayner, 124 Fed. 481, it was said by the 
circuit court of appeals of the fourth circuit: 

“Tf conflicting evidence has been subinitted to the gov- 
ernor of the state in which the person is found upon the 
question of fact, and he, considering it, had decided to 
deliver the person demanded, the presumption being al- 
ways in favor of the governor’s decision, the courts will 
not inquire into and reverse his decision.” 

And to support this proposition the above language 
from Hyatt v. Corkran, supra, was quoted by the court. 
These are the latest expressions of the federal court upon 
this question that have been brought to our attention. 
There can be no doubt that this record shows that the 
question whether the accused was a fugitive from justice 
was before the governor; that there was sufficient evidence 
before him to make it appear, at least prima facie, that the 
accused was a fugitive from justice. Under the rule es- 
tablished by the federal courts in the above cases, this ‘was 
sufficient to justify the remanding of the relator, unless it 
appeared from the record itself that he was not a fugitive 
from justice, or was made to appear by such clear and in- 
vincible proof that it can be said from the whole evidence 
that there was no dispute before the governor in regard 
to the fact. If the facts from which it is to be determined 
whether the accused is a fugitive from justice are estab- 
lished by the record, or if they are so established by proof 
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that it may be fairly said that there is no dispute in regard 
to them, then the question would become a question of law 
to be determined by the court upon the habeas corpus 
proceedings, but, if it appear that there was evidence 
before the governor that was substantially conflicting in 
regard to the facts upon which this question is to be 
determined, the responsibility of determining the question 
rests with the governor. 

The relator undertook to prove that he was not in the 
state of Iowa at the alleged time of the offense charged 
against him. There is no doubt of the competency of this 
proof, nor that, if this fact was conclusively shown upon 
the record, or was so proved that it could be said that 
there was no substantial dispute in regard to it, it would 
require the discharge of the accused. To establish this 
proposition, the relator himself testified that he was in 
Omaha, Nebraska, froin the end of October, 1892, down to 
the first of January, 1893; that on the night of November 
4 he stayed at the Arcade hotel, in Omaha, and that he 
was not at any time during the period from that time to 
the first of January following in the state of Towa. He 
produced several witnesses who corroborated hii in these 
statements. Although the occurrence was some 12 years 
before this hearing, these witnesses testified that their at- 
tention had been particularly called to the facts at the 
time, and their testimony was positive that he was not out 
of the city of Omaha during that time. There are cir- 
cumstances tending, at least in some degree, to discredit 
this testimony, and even though there were not, the state- 
ments of these witnesses are contradicted by other evi- 
dence; and without going into a detailed statement of the 
evidence that was adduced upon this point, it is sufficient 
to say that the testimony of these witnesses is not of such 
a character, in view of the other evidence in the record, 
as to enable us to say that the matter was established be- 
yond dispute. It seems clear therefore that the evidence 
upon the hearing in the district court, which is conceded 
to be competent, shows that all questions of fact necessary 


VOL. 72] SEPTEMBER TERM, 1904. 719 


Esch y. Graue, 


to a determination of the matter were fairly controverted 
before the governor. That being the case, the rule now 
established by the federal courts precludes the courts from 
reviewing those questions upon habeas corpus procecdings. 
The great delay in beginning the proceedings for extradi- 
tion, and all facts bearing upon the question whether the 
accused is a fugitive from justice, would be duly con- 
sidered by the governor. 

Objection was made to the cross-examination of the 
relator, and it seems that upon this cross-exanination 
inatters were inquired into that had no relevancy to the 
questions being investigated; but, from the view that we 
take of the effect of the competent evidence in this case, 
and considering that the evidence was to be weighed by 
the court itself, we cannot see that any prejudicial error 
against the relator was committed. 

The judgment of the district court was the only one 
possible upon the evidence before it, and is 


AFVIRMED. 


Frep Escu v. Lizzin Gravuk. 
Frrep DeceMBER 7, 1904. No. 13,682. 


1. Bastardy: Trrat. It is not error for the court, on the trial of a 
bastardy case, +> refuse to order or cause to be removed from 
the court room a child less than five months old, brought by 
the prosecutrix with her to the witness stand, where such child 
was not exhibited to the jury, and no comparison was made be- 
tween it and the alleged father. 


2. Testimeny of Prosecutrix. In such a case, the testimony of the 
prosecutrix that she was the mother of a bastard child; that it 
was born on a certain date; that it is a girl, and the accused 
is its father, together with the fact that she brought a child with 
her to the witness stand, is sufficient to warrant the inference 
that such child was born alive, and was living at the time of the 
trial. 


3. Evidence examined, and held sufficient to sustain the verdict. 
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Error to the district court for Lancaster county: 
ALBERT J. CORNISH, JUDGE. Affirmed. 


Rose & Comstock, for plaintiff in error. 
Billingsley & Greene and R. H. Hagelin, contra. 


BARNES, J. 


Fred Esch, hereinafter called the plaintiff, prosecutes 
error froin.a judgment of the district court for Lancaster 
county, by which he was found to be the father of the 
bastard child of Lizzie Grauc, and was adjudged to pay 
$100 a year for 10 years, and the sum of $50 a vear for 
4 years thereafter for its support, together with the costs 
of the presecution. 

1. It is contended by the plaintiff that the court erred 
in allowing the child in question to remain in the court 
room during the trial. It appears that the prosecutrix 
came into court with the child, which was less than 5 
months old, in her arms; that nothing was said about 
the matter until the close of the plaintiff's evidence, and 
at a time when the cries of the child disturbed the counsel 
in his examination of one of the witnesses. IIe then ob- 
jected to its presence, and a controversy between counsel 
arose over the matter. It does not appear that the child 
was exhibited to the jury, or that the attention of that 
body was in any way called to it, except as above stated. 
The jury made no comparison to ascertain whether there 
was any resemblance between the child and its putative 
father. It does appear, however, that one of the attor- 
neys for the prosecution made a remark calculated to 
convey the impression that the child looked like the plain- 
tiff in error, but the remark being excepted to the court 
said: “The exception is well taken. The child has not 
been introduced in evidence, and its appearance is not to 
be considered by the jury, and you should not consider 
the statement made by counsel.” This left the plaintiff 
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no cause of complaint, so far as that matter was con- 
cerned. 

As the record stands, we are called upon to determine 
whether the mere presence of the illegitimate child in the 
court room, and the fact that it was in sight of the jury, 
calls for a reversal of the judgment. In other words, did 
the court err in refusing to order the child removed from 
the court room. In the case of Hanawalt v. State, 64 
. Wis. 84, the court said: 

“In bastardy proceedings the bastard child may not be 
exhibited to the jury for the purpose of showing by its 
likeness to the defendant that it is his child.” 

This rule seems to have been approved by us in Ingram 
v. State, 24 Neb. 33. In fact it is believed that the great 
weight of authority now holds that a child less than 2 
years of age may not be exhibited to the jury for the pur- 
pose of showing its likeness to the defendant in a bastardy 
proceeding. It will be observed that in this case no such 
exhibition was in fact had, and it appears that the court 
made a finding to that effect on the hearing of the motion 
for a new trial, where that question was presented. So 
we hold that the case of Hutchinson v. State, 19 Neb. 262, 
states the correct rule. In that case it was held not error 
for the trial court to refuse to order or cause to be re- 
moved a seven months’ old child brought by the prosecu- 
trix to the witness stand, there being no reference made 
to it during the trial or argument, and no comparison 
being made between it and the alleged father. This dis- 
poses of plaintiff’s first ground of error. 

2. It is further contended that the evidence in this case 
is not sufficient to sustain the verdict or finding that the 
plaintiff herein was the putative father of the child in 
question; and the particular ground of this contention is 
that no evidence was introduced to show that the child 
was born alive, or was living at the time of the trial. - It 
seems somewhat singular that this question should be 
urged and presented after the strenuous argument of the 


plaintiff’s counsel that the child should have been ex- 
49 
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cluded from the court room, and should not have been 
permitted to be in a place where it might be even seen by 
the jury. But we are disposed to give this contention our 
serious consideration. The prosecutrix testified on that 
question as follows: 

. Are you the mother of the child that has been born? 
. Yes, sir. 

When was the child born? 

. 27th of July. 

. Of this year? 

Yes. 

Is it a girl or a boy? 

. It is a girl. 

. Who is the father of that child? 

. Fred Esch. 

This testimony considered with the fact that the prose- 
cutrix appeared in court with the child in her arms, and 
no question was raised as to whether or not it was alive, 
when born, and living at the time of the trial, until after 
the verdict was rendered, would seem to be sufficient to 
sustain said verdict. Again, in Priel v. Adams, 3 Neb. 
(Unof.) 305, we announced the following rule: “In a 
prosecution for bastardy when it is proven that a child 
was born upon a certain day it may be inferred that it was 
born alive.” This seems to conclusively settle the ques- 
tion. : ; 

No other errors are assigned or argued in the brief of 
the plaintiff, and, as the evidence on all other questions 
is sufficient to sustain the verdict, it follows that the 
judgment of the trial court was right, and should be 
affirmed. 

For the reasons above stated, the judgment of the dis- 
_trict court is 


>OPOPOPOPO 


AFFIRMED. 
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H. J. Mays v. STATE OF NEBRASKA. 
Finxn DecemBer 7, 1904. No. 13,683. 


1. Forgery: Evipencre. Where, on the trial of a person accused of ut- 
tering a forged check, the prosecuting witness positively identified 
the defendant as the one who gave him the check, and his evi- 
dence was corroborated by another witness who was present when 
the check was cashed, and by the facts and circumstances sur- 
rounding the transaction, it cannot be said that such identifica- 
tion was not sufficient to sustain a conviction. 


2. Alibi: Proor. A defendant, to establish an alibi must not only show 
he was present at some other place about the time of the al- 
leged crime, but also that he was at such other place such a 
length of time that it was impossible for him to have been at 
the place where the crime was committed, either before or after 
the time he was at such other place. 


3. Hearsay Evidence. The testimony of a witness that a third person 
had stated to him that he was guilty of the crime of which the 
defendant was accused is hearsay evidence, and therefore not 
admissible. 


4. : Writren StaTteMENT, An ordinary written statement of 
such third person that he committed the crime in question, 
which is not sworn to, and is not preserved in the form of a 
deposition, is not competent evidence, and should not be received 
as a defense to the prosecution. 


5. Instruction: ReasonABLE Doupt. We decline to approve of the in- 
struction given in this case defining a reasonable doubt as set 
forth in the opinion herein, but in view of our former decisions 
we cannot reverse the judgment herein for the giving of that 
instruction. Liilie v. State, ante, p. 228, followed. 


Error to the district court for Buffalo county: BRUNO 
O. HostETLeR, JUDGE. Affirmed. 


William Gaslin and Frank E. Beeman, for plaintiff in 
error. 


Frank N. Prout, Attorney General, and Norris Brown, 
contra. 


=~) 
to 
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Barnes, J. 


The state prosecuted one H. J. Mays, in the district 
court for Buffalo county, on an information containing 
two counts. The first count charged him with forging a 
certain check purporting to be signed by one Martin 
Bleck, on the City National Bank of Kearney, Nebraska, 
for the sum of $57; and the second count charged him 
with uttering and passing said forged check, knowing the 
same to have been forged. The trial resulted in a verdict 
of not guilty on the first count, and guilty as charged in 
the second count. After overruling defendant's motion 
for a new trial, the court sentenced him to be confined in 
the state penitentiary for a period of three years, and pay 
a fine of $100, together with the costs of the prosecution. 
Irom that judgment he prosecutes error. 

1. The accused contends that the evidence is not suffi- 
cient to sustain the verdict, because of an alleged failure 
to identify him as the person who passed the check on the 
prosecuting witness. He also claims that the evidence 
establishes an alibi; and these assignments of error will 
be considered together, An examination of the evidence 
contained in the bill of exceptions discloses that the prose- 
cuting witness, Switz, positively identified the accused at 
the jail, the next day after he was arrested, as the man 
for whom he cashed the check; that he again identified 
him as positively at the trial, and gave such a circum- 
stantial account of the transaction by which he took the 
check from the accused in payment of a small purchase of 
goods, and paid him the difference of $38 in cash, as to 
leave no reasonable doubt that the accused was the per- 
son who uttered the check. Again, the witness Johnson, 
who was present at the time the check was cashed, posi- 
tively identified the accused as the person who passed it 
on the complaining witness. In addition to the testimony 
of these witnesses, other corroborating facts and circum- 
stances were shown, so we are of the opinion that the 
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identification of the accused as the person who uttered 
the check in question was complete. 

We have carefully examined the evidence to ascertain 
what it shows on the question of the alibi contended for 
by counsel, and we are unable to sustain that contention. 
No witness fixes the whereabouts of the accused at any 
particular place, at any exact point of time; no one pre- 
tends to definitely fix the time of the events detailed by 
his evidence, and it appears that, after the accused was 
first seen on the evening the check was uttered, there was 
plenty of time, before he was arrested, for him to have 
visited all of the places where he was seen, or where he 
claims to have been on that occasion. The rule is that 
“A- defendant, to establish an alib7, must not only show 
he was present at some other place about the time of the 
alleged crime, but also that he was at such other place 
such a length of time that it was impossible for him to 
have been at the place where the crime was committed, 
either before or after the time he was at such other place.” 
Klein v. People, 118 Til. 596. So we are constrained to 
hold that the evidence was amply sufficient to sustain the 
verdict. 

2. Counsel for the accused further contend that the 
court erred in excluding the evidence of an alleged con- 
fession of one Harry Wilson, who seems to have been act- 
ing with the defendant in the transactions leading up to 
the commission of the crime of which he was convicted. 
It appears that Wilson had broken jail, and was then, 
and still is, at large, a fugitive from justice. He told 
the defendant’s counsel and another that he was the one 
who uttered the check; and left a written statement to 
that effect when he made his escape. At the trial counsel 
offered to prove Wilson’s statement by his own evidence, 
which offer was excluded. No authority need be cited to 
show that this evidence was hearsay, pure and simple, 
and was properly excluded for that reason, if for no other. 

As to the written statement, it was not sworn to, was 
not preserved in the form of a deposition, nor did it 
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possess any of the elements which would render it com- 
petent evidence for any purpose whatever, and the court 
did not err in excluding it. 

3. Error is also assigned for the giving of paragraph 
No. 13, of the court’s instructions, as follows: 

“A reasonable doubt, as used in these instructions, to 
justify an acquittal must be a reasonable one arising 
from a candid and impartial investigation of all the evi- 
dence in the case. A doubt produced by undue sensibility 
in the mind of any juror in view of the consequences of 
his verdict is not a reasonable doubt, and the jury is not 
allowed to create sources or materials of doubt by resort- 
ing to trivial or fanciful suppositions and remote con- 
jectures as to a possible state of facts differing from those 
established by the evidence. You are not at liberty to 
disbelieve as jurors, if from all the evidence you believe 
as men. Your oath imposes on you no obligation to doubt 
where no doubt would exist if no oath had been admin- 
istered. If, after a careful and impartial examination 
and consideration of all the evidence in the case, you can 
say that you feel an abiding conviction of the guilt of the 
defendant, and are fully satisfied to a moral certainty of 
the truth of the charge made against him, then you are 
satisfied beyond a reasonable doubt.” 

The principles enunciated in this instruction have been 
approved by us. See Willis v. State, 43 Neb. 102. About 
two years after the opinion in that case was filed, Com- 
missioner IRVINE, in Barney v. State, 49 Neb. 515, in dis- 
cussing this instruction said: 

‘Whenever a court undertakes to define a reasonable 
doubt, it opens the way to a vast amount of speculative 
reasoning without any very practical application. As 
said by Judge Thompson, in his work on Trials: ‘All the 
definitions are little more than metaphysical paraplhrases 
of an expression invented by the common law judges, for 
the very reason that it was capable of being understood 
and applied by plain men in the jury box.’ (2 Thompson, 
Trials, sec. 2463.) The writer very much doubts whether 
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any confusion has ever existed in the mind of a juryman in 
regard to the meaning of the term, except where that con- 
fusion has arisen from such attempts to define the term.” 

So it appears that by our later holdings we have dis- 
approved of this form of instruction, but have declined to 
reverse a case simply because it was given to the jury. 
Again, it was said in Lillie v. State, ante, p. 228, after 
quoting from the language of Mr. Commissioner IRVINE, 
above quoted: 

“The instruction may be deserving of some of the criti- 
cism it has provoked, but in view of the former decision 
of this court, we cannot reverse this judgment solely on 
account of the giving of this instruction.” 

So, while we do not approve of the instruction, we feel 
bound by the doctrine announced in our later decisions, 
and we cannot reverse the judgment in this case solely on 
the ground of giving this instruction. 

A careful examination of the bill of exceptions satisfies 
us that no error was committed by the trial court in the 
admission or exclusion of evidence. The record discloses 
_ no‘reversible error, and the judgment of the district court 
is therefore 

AFFIRMED. 


Epwarp M. CUTHBERTSON Y. STATE OF NEBRASKA. 
Firep December 7, 1904. No. 13,818. 


1. Desertion of Wife: INrormatTion. In order to charge the crime of 
wife desertion under the provisions of section 212@ of the crim- 
inal code, the information must clearly state that both the 
abandonment and the defendant’s neglect or refusal to maintain 
or provide for his wife were without good cause. 


2. Venue. The prosecution for such crime must take place in the 
county where the parties resided at the time of their separation, 
and where the wife was still residing when the unlawful neglect 
or refusal of the husband to maintain and provide for her oc- 
eurred, although the first act of separation took place while the 
parties were temporarily in another county. i 
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3. Evidence: Review. Where the evidence on the question of the neg- 
lect or refusal of the husband to maintain or provide for his wife 
is conflicting, this court should not pass on its sufficiency, but 
will leave that matter for the determination of the jury. 


4. Trial. In such a case the prosecution should not be permitted to 
prove acts tending to show improper familiarity between the 
accused and a woman other than his wife, where such acts oc- 
curred before the alleged desertion took place, and appear to 
be in no way connected therewith. 


Error to the district court for Douglas county: GrorGE 
A. Day, Juper. Reversed. 


Brome & Burnett and A. G. Hllick, for plaintiff in 
error. 


Frank N. Prout, Attorney General, and Norris Brown, 
contra. 


BaRNES, J. 


Edward M. Cuthbertson, hereinafter called the defend- 
ant, was convicted in the district court for Douglas 
county of the crime of wife desertion, under the provisions 
of section 2124 of the criminal code, and was sentenced to 
imprisonment in the county jail for a period of six 
months, and required to pay the costs of the prosecution. 
Frow that judgment he brings error. 

1. Defendant’s first contention is that the trial court 
erred in overruling his objection to the introduction of 
any evidence and his motion in arrest of judgment, be- 
cause the information does not charge a crime; or, in 
other words, it does not allege a violation of the provisions 
of the statute in question. The act, so far as it relates 
to the question involved in this case, reads as follows: 

“That every person who shall, without good cause, 
abandon his wife and wilfully neglect or refuse to main- 
tain or provide for her, * * * shall, wpon conviction, be 
deemed guilty of a desertion and be punished by imprison- 
ment in the penitentiary for not more than one year, or 
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by imprisonment in the county jail for not more than six 
(6) months.” 

It is apparent from reading the statute above quoted 
that abandonment alone, even without good cause, is not 
sufficient to constitute the crime of wife desertion. There 
must also be a wilful neglect or refusal to maintain or 
to provide for the wife, without good cause. The law is 
somewhat drastic, but it seems clear that the legislature 
never intended to make it a penal offense for a man to 
live separate and apart from his wife. Indeed, conditions 
sometimes arise where parties cannot well live together, 
and to continue the marital relation would be intolerable 
to one or perhaps both of them. While it requires the 
commission of both acts to constitute the crime, yet it is 
beyond question that the real purpose of the legislature in 
passing this statute was to make it a penal offense for a 
man, without good cause, to neglect or refuse to main- 
tain or provide for his wife. To furnish maintenance for 
the wife‘is a legal duty which a husband owes to her, the 
performance of which should be made certain, unless by 
her own conduct she forfeits her right to demand it; and 
when such forfeiture occurs, the husband may be said to 
have good cause for his neglect or refusal to perform that 
duty. Again, there can be no conviction under the statute 
in question if it appears that by reason of physical injury 
or disability, such as destroys the earning capacity of the 
husband, together with his lack of property, money or 
estate, he is unable to support his wife. The existence of 
such a condition would amount to good cause, and con- 
stitute a complete defense to a prosecution on such a 
charge. So we are of the opinion that it was necessary to 
charge in the information that both the abandonment and 
the neglect or refusal of the defendant to maintain or 
provide for his wife were without good cause. The charg- 
ing part of the information is as follows: 

“That on the 18th day of September, in the year of our 
Lord one thousand nine hundred and three, Edward M. 
Cuthbertson, late of the county of Douglas aforesaid, in 


730 NEBRASKA REPORTS. [Von 72 


Cuthbertson yv. State, 


the county of Douglas and state of Nebraska, aforesaid, 
then and there being, and then and there being the law- 
fully wedded husband of Mildred Cuthbertson, then and 
there unlawfully and without good cause did abandon his 
said wife, the said Mildred Cuthbertson, and did then and 
there wilfully, unlawfully and feloniously neglect and re- 
fuse to maintain or provide for her, the said Mildred 
Cuthbertson.” 

A fair construction of the language above quoted leads 
us to the conclusion that the words “without good cause” 
apply to the charge of abandonment only, and that the 
information fails to allege that the defendant's neglect 
and refusal to maintain or provide for his wife was with-~ 
out good cause. The sufficiency of this charge was ques- 
tioned at every stage of the proceeding, and we should 
not under such circumstances give the language a 
strained construction in order to hold it sufficient. It 
will be observed that the prosecutor in attempting to 
charge the offense has not followed the language of the 
statute. It is a well settled rule that an indictment for 
a statutory crime must follow, in substance, the language 
of the statute. 1 Bishop, Criminal Procedure (4th ed.), 
sec. 614. Judge MAXWELL in his work on Criminal Pro- 
cedure (2d ed.), 145, speaking of indictments, says: “Let 
the pleader charge the offense ‘in the words of the statute, 
and if the offense is made a felony by statute ‘allege that 
the act was ‘feloniously’ done.” Indeed, it is a funda- 
mental rule that in charging a statutory offense it is al- 
ways necessary, and generally sufficient, to charge it in 
the language of the statute or its equivalent. We are 
therefore of the opinion that the court erred in holding 
the information sufficient to charge a violation of the 
statute in question. 

2. The defendant’s second contention is that the prose- 
cution took place in the wrong county; that the abandon- 
ment having occurred in Dawes county he could only be 
prosecuted in that county. An examination of the record 
discloses that the defendant and his wife were married in 
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Douglas county in 1901; that the city of Omaha, in that 
county, was their home or place of residence from that 
time until the early spring of 1903; when, for a short time, 
they kept a hotel at Humphrey, in Platte county, Ne- 
braska. The evidence does not show that they gained a 
residence in that county, but it appears therefrom that 
they sold out their hotel business and returned to Omaha 
in June, 1903; that defendant sought and found employ- 
ment with the Chicago & Northwestern Railroad Com- 
pany, which required his presence at Chadron, in Dawes 
county, and at other points in South Dakota and western 
Nebraska; that he left his wife at their place of residence 
in Omaha while he was so employed; that in August of 
that year he wrote to her to visit him at Chadron, and 
sent her a pass to that place with return transportation 
to Omaha; that she was with him in the Black Hills, at 
the Hot Springs, Chadron and other places, from the 18th 
day of August until the 18th day of September, at which 
time they were stopping at a hotel in Chadron. On that 
day a quarrel took place between them, and the defendant 
left fer Holden, Missouri, where he obtained employment 
with Owen Brothers. Before he took his departure he 
paid his wife’s bill at the hotel until the next day, fur- 
nished her with some money, and it was understood that 
she would at once return to their place of residence in 
Omaha. This she did, and the defendant was aware of 
that fact, for he afterwards wrote her several letters and, 
as he claims, sent her money to that address. As above 
stated, it requires not only an abandonment, but also a 
wilful neglect or refusal to maintain or provide for the 
wife, without good cause, to constitute the crime of wife 
desertion. The evidence is without conflict. that the de- 
fendant, on the 21st day of November, sent a check to his 
wife at Omaha, Nebraska, for one-half of the wages he 
had earned up to that time. She admits having received 
this check, but says that she never got it cashed, and lost 
it in some manner. This, however, was no, fault of his, 
and his neglect or refusal to maintain and provide for 


‘ 
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her occurred, if at all, after that date. She was at that 
time living at their former place of residence in Donglas 
county, and the crime was committed, if at all, in that 
county. State v. Weber, 48 Mo. App. 500; State v. Satch- 
well, 68 Mo. App. 39. It is quite immaterial where the 
first act of separation occurs, if such act is followed by a 
wilful refusal to support at the place previously pro- 
vided by the husband and considered by them as their 
home. The county in which the home is fixes the venue of 
the offense. Under the facts in this case a prosecution 
could not have been maintained in Dawes county, and the 
defendant’s contention on this point cannot be sustained. 
3. It is next contended that the evidence does not war- 
rant a conviction on the merits. The defendant adinits 
that he abandoned his wife on the 18th day of September, 
1903, at Chadron, in Dawes county, Nebraska; but he 
emphatically denies that he has neglected or refused to 
maintain or provide for her, and vigorously contested that 
question at the trial. It is shown that at least for a tine 
thereafter he did maintain and provide for her. <As to 
whether or not he refused and neglected to perform that 
duty after the 21st day of November, 1903, the evidence is” 
conflicting. In such a case it is net the province of this 
court to pass on the sufficiency of the evidence. That 
matter must be left for the determination of the jury. 
4. The defendant also assigns error in the admission of 
certain evidence on the part of the prosecution. ‘The as- 
signinent is subdivided into several propositions, but one 
of which requires our consideration. It appears that the 
trial court, over proper objections, received the evidence 
of one Clara Lyon, which tended to prove acts of improper 
familiarity between the defendant and a dining-room girl 
at the hotel in Chadron, at a time prior to the date of the 
alleged abandonment, which seems to be in no way con- 
nected with that act, or with his subsequent neglect or 
refusal to maintain or provide for his wife. This evidence 
certainly did not establish or tend to establish the charge 
set forth in the information. It must have discredited the 
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defendant before the jury, and its admission was preju- 
dicial error. 

As to the other propositions, it is sufficient to say that, — 
while the prosecution was required to prove a negative 
and thus establish want of good cause, yet, such proof is 
sufficient if the evidence shows that the husband has the 
ability to support the wife, and that she has not so con- 
ducted herself as to furnish good cause for his desertion. 
If any of the evidence excepted to was incompetent for 
that purpose, the court, in the event of another trial, will, 
without doubt, exclude it. 

For the errors above mentioned, the judgment of the 
district court is reverscd and the cause is remanded for 
further proceedings according to law. 

REVERSED. 


UNION PACIFIC RAILROAD COMPANY V. JOHN WESTLUND, 
ADMINISTRATOR. * 


Frrep DecemBer 7%, 1904. No. 13,203. 


Error to the district court for Dawson county: Homer 
M. SULLIVAN, JuDGE. Reversed. 


John N. Baldwin and Edson Rich, for plaintiff in error. 


Warrington & Stewart, George W. Thomas, H. M. Sin- 
clair and Roscoe Pound, contra. 


AMES, ©. 


The record in this case is substantially identical with 
that in Union P. R. Co. v. Fickenscher, ante, p. 187, and 
the opinion in that case is therefore decisive of this. 

It is recommended that the judgment of the district 
court be reversed and the cause remanded for a new trial. 


OLDHAM, C., concurs. 


* Rehearing allowed. See opinion, p. 734, post. 
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By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be reversed and the cause remanded for. a new trial. 


REVERSED. 


The following opinion on rehearing was filed December 
7, 1906. Judgment of reversal adhered to: 


SEDGWIOK, C. J. 


This action was brought in the district court for Dawson 
county to recover damages caused by a fire alleged to have 
originated in the carelessness of the defendant. The case 
was argued and submitted with the motion for rehearing 
in the case of Union P. R. Co. v. Fickenscher, ante, p. 
187, and for the reasons stated in the opinion in that 
case, the judgment of the district court is reversed and the 


cause remanded. 
REVERSED. 


SAMUEL EccLes v. UNITED STATES FIDELITY & GUARANTY 
COMPANY. 


Fitep DECEMBER 7, 1904. No. 13,646. 


Sureties upon an official bond are liable for a statutory penalty in- 
curred by their principal by taking illegal fees. 


Error to the district court for Gage county: JOHN S. 
STuLL, Jupce. Reversed. 


A. Hardy, for plaintiff in error. 
Hazlett & Jack, contra, 


AMES, C. 


Defendant in error signed, as surety, the official bond of 
one W. H. Walker as a justice of the peace. This action 
was brought upon the bond against Walker and his surety 


Or 
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to recover the statutory penalty of $50 for an alleged re- 
ceipt by the former of illegal fees in his official capacity. 
The defendants answered separately, and there was a trial 
and verdict for the plaintiff. Upon motion the court set 
aside the verdict and granted a new trial as to the surety, 
but denied a like motion by Walker. Afterwards the court 
sustained a motion by the surety to dismiss the action as 
to it, on the ground that the petition does not state facts 
sufficient to constitute a cause of action against it. From 
the judgment of dismissal the plaintiff prosecutes error. 
It is not disputed that the defendant in error was law- 
fully obligated as surety upon the official bond of Walker, 
which it was doubtless capable of becoming by estoppel, if 
not otherwise; and the sole question properly presented 
for decision is whether a surety upon an official bond is 
liable for a statutory penalty incurred by his principal by 
taking illegal fees. We think the answer should be in the 
affirmative. It was so decided by this court in Kane v. 
Union P. R. Co., 5 Neb. 105, and again in Phenix Ins. Co. 
v. McEvony, 52 Neb. 566. We do not see how it can be 
held otherwise than that the justice committed the offense 
complained of by virtue of his office. He collected a gross 
sum as his taxable costs or fees in a suit before him, and 
the illegal charge was an item contributing to that amount, 
so that the act was an inseparable part of his official con- 
duct, and the statute denouncing the penalty treats the 
taking of illegal or extortionate fees, in terms, as an 
official act. Sec. 34, ch. 28, Compiled Statutes, 1903 (An- 
notated Statutes, 9060). Counsel for defendant in error 
are mistaken in supposing that Snyder v. Gross, 69 Neb. 
340, and State v. Porter, 69 Neb. 203, are in conflict with 
the foregoing. The former of these latter cases was an 
instance in which it was attempted to hold the sureties of 
a justice of the peace liable for an act entirely foreign to 
any duty enjoined upon him in connection with his office, 
and in the latter of them it was sought to recover fees re- 
ceived for services not attempted to be required of the 
secretary of state, but of the person who happened to hold 
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that office as a supposed member of an unconstitutionally 
and illegally constituted official board or commission. He 
certainly did not receive them by virtue of his office as 
secretary of state, and, in the opinion of the writer, the 
decision goes to the furthest limit of linguistic propriety 
in saying that they were taken by color of that office. They 
were taken under color of the void statute. 

We are of opinion, therefore, that the judgment of the 
district court dismissing the action as to the defendant in 
crror is erroneous, and recommend that it be reversed 
and a new trial granted. 


O._pHAM, C., concurs. Lrrron, C., not sitting. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court dismissing the action as to the defendant in error be 
reversed and a new trial granted. 

REVERSED. 


I'sep FELSCH ET AL. V. ALICE BABB ET AL, 
FILED DECEMBER 7, 1904. No. 13,460. 


1. Jury: IMpaANELING: DISCRETION or TRIAL Court. A trial court has a 
large discretion in sustaining challenges for cause of persons 
drawn as talesmen to serve as jurors, and its exclusion of such 4 
person cannot be successfully assigned for error when it is not 
shown by the party objecting that by reason thereof an incom- 
petent juror has been included in the panel, and it does not appear 
that the court has committed an abuse of discretion. 


2. Review. The mere fact that a bailiff who summoned a talesman 
who served as a juror was afterwards called and testified as a 
witness for the successful party is not assignable for error. 


3. Verdict. Under the circumstances of this case the damages awarded 
by the verdict are not so exorbitant ag to be evidence that they 
were assessed under the influence of passion or prejudice. 


4. Action for Personal Injuries: Triat. Although a plaintiff in an 
action to recover damages for personal injuries may be permitted 
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to show his wounds and contusions to the jury, it may be revers- 
ible error to permit a dramatic exhibition by him in the presence 
of the jury as a demonstration of the extent of his physical dis- 
abilities, 


5. Joint Petition in Error. When two or more persons join in a peti- 
tion in error in this court, no error can be availed of that is not 
prejudicial to both or all of them. 


Error to the district court for Stanton county: Guy 
T. GRAVES, JULGE. Affirmed. 


Barnhart & rece, for plaintiffs in error. 


W. W. Young, William V. Allen and Willis #. Reed, 
contra, 


AMES, C. 


This is an action by a married woman, in her own behalf 
and as next friend of her two minor children, to recover 
damages from the defendants, a saloon keeper, and the 
surcty on his bond, for having incapacitated the husband 
and father by causing his intoxication, and for personal 
injuries resulting therefrom. There is sufficient evidence 
in the record to justify the jury in having found the fol- 
lowing facts embraced within the issues made by the 
pleading, and they will therefore be stated as though not 
in dispute. There was a verdict for the plaintiffs for 
$2,000, from a judgment on which the defendants prose- 
cute error. 

The husband was a man about 51 years of age, who was 
afflicted with congenital curvature of the spine, but was 
otherwise in good health, or, at least, sufficiently so to 
earn, and he did earn until the happening of the event 
complained of, sufficient money to support his family in 
the degree of comfort usual or customary in his station in 
life, which was that of a common laborer. He was not 
accustomed to steady employment, but earned his liveli- 
hood by doing odd and miscellaneous jobs such as are ob- 
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tainable by a man of all work owning a team and wagon 
in a thriving village of several hundred inhabitants. He 
had lived in the village a good many years, and his carn- 
ings varied from $600 to $900 a year. The exact amount is 
not ascertainable, but sufficient, as already said, to sup- 
port his family comfortably, and to clothe his children 
decently and enable them to attend the public schools. 
‘ He was, however, as was well known in the community and 
to the defendant Felsch, addicted to the excessive use of 
intoxicating liquors, which, possibly in some degree on 
account of nervous instability connected with his malady 
above mentioned, affected him injuriously. On the moru- 
ing of the 15th day of November, 1901, Babb visited the 
saloon of the defendant Felsch, and became extremely in- 
toxieated by liquors which he procured and drank therein. 
Immediately upon leaving the saloon he attempted to 
ascend a stairway of an adjoining building, and, because 
of his intoxication, fell some distance to the foot of the 
stairs, where he was shortly afterwards found insensible 
and removed to his home. There was a contusion on the 
left side of the head, but the patient shortly afterwards 
recovered consciousness and the control of his physical 
and mental faculties. Two or three days afterwards 
paralysis of the right side supervened to the extent of 
practical helplessness, and continued thence to the time 
of the trial, and is seemingly permanent. There is a con- 
flict in the evidence, or rather it is conjectural from the 
evidence, whether the paralysis arose from the wound on 
the head, or the shock of the fall, or from the disease or 
malformation of the spinal column, or from the effects of 
wounds received many years previously, or from a condi- 
tion of the system induced by a long habit of drunkenness, 
or from the united influence of all or some of these condi- 
tions. We do not deem ourselves more capable of making 
an intelligent guess in the premises than were the jury, 
and shall not attempt to revise their finding. 

The first assigninent of error is that the court excused 

a juror drawn as a talesman upon the objection that the 
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sheriff had “failed to carry out the instruction of the court 
in Summoning from the body of the county and outside of 
Stanton and the precinct where this transaction took 
place.’ Under the circumstances of local excitement con- 
cerning the litigation, we do not think the court erred, 
especially inasmuch as it is not contended that an equally 
competent and impartial juror was not substituted in his 
place. <A trial court has and ought to have a wide dis- 
cretion in sustaining challenges for cause, especially in 
cases of persons called as talesmen, whose incompetency 
may be apparent in many ways difficult to reflect from the 
record of an examination upon a voir dire. 

It is secondly assigned for error that a talesman who 
was called, and who served, in substitution for the one 
above mentioned, was summoned by a bailiff who was 
afterwards sworn as a witness for the plaintiff; but as no 
complaint is made with reference to the competency of this 
juror, and as it does not appear that the bailiff acted cor- 
ruptly or was interested in the suit, the fact does not ap- 
pear to be material. 

It is next complained that the damages are excessive, 
appearing to have been given under the influence of passion 
or prejudice, the ground of the complaint being, in sub- 
stance, that Babb was before the happening of the injury 
a physical and moral wreck from some or all of the causes, 
other than the fall, above detailed, and that his ability 
and usefulness as a wage earner had ceased to be of any 
appreciable value or, at all events, were of very much less 
value than the sum awarded. But this is not the whole of 
the story. However small may have been his earning 
capacity before the injury, he was not before that time, 
as he has been since and apparently will continue to be, a 
confirmed invalid and a burden upon his wife and children 
for his own subsistence and for nursing and medical at- 
tendance. These and like circumstances would have been 
properly taken into account by the jury, and doubttess 
were so, in determining the amount of the recovery. That 
their consequences were and are largely conjectural goes 


740 NEBRASKA REPORTS. [VoL 72 


Felsch v. Babb. 


without saying, but greater certainty is not attainable in 
such cases, ant the inferences to be drawn from them are 
peculiarly within the province of the jury, and we do not 
fecl warranted in saying that $2,000 is so obviously an ex- 
orbitant award as to warrant the presumption that they 
were influenced by improper motives. 

There is one other circunistance of the trial, disclosed 
by the record and complained of by the plaintiffs in error, 
which tends to support the complaint of the plaintiffs in 
error in this regard, and which, if we regarded the damages 
allowed as in any considerable degree too liberal in 
amount, would in our opinion vequire a reversal. Babb 
was produced and sworn as a witness for the plaintiffs 
at the trial, and in the course of his examination in chicf 
the following comedy was enacted. We quote from the 
brief of the plaintiff in error, the correctness of which, 
in this particular, is not disputed: 

Q. Now, Mr. Babb, I wish you would get down here, if 
you can walk, aud show how you walk, and if not, you— 

The counsel for the plaintiiis at this time ask the wit- 
ness to present his right arm and leg, and in fact his whole 
person to the jury for examination, and exhibit to them 
his capability to walk and handle articles with his hands. 
To this request the defendants object for the reason that 
it is not in the form of a question, being an exhibition to 
the jury, and is not sufficiently defined as to give counsel 
for the defense an opportunity to know what to expect as 
a result. Objection overruled: To which ruling the de- 
fendants except. The witness here came down off the wit- 
ness stand without assistance, and with the assistance of 
his wife took off his coat and rolled up his sleeve. 

Q. Raise up that arm, if you can, Mr. Babb. (Witness 
raises his arm up partially.) 

Q. Take,hold of that chair. (Witness endeavors to 
raise chair, and moves it a little.) 

Q. Is that the best you can do with it? 

A. Yes, sir. (Witness turns up his sleeve on left arm.) 

Q. You may state if there is any feeling in this left arm, 
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A. Not to amount to anything. I can feel the touch, 
but cannot feel a pin if stuck in. 

Q. Can you lift with that arm? 

A. Yes, sir. 

To this procedure the defendants interposed an objec- 
tion on the ground of improper examination of the wit- 
ness, which was overruled. 

It is a too well settled rule in this court to call for fur- 
ther discussion that the plaintiff in an action for damages 
for personal injuries may be permitted to exhibit to the 
jury, if he can do so, the contusions and wounds of which 
they consist. Such is also, we think, the practice in most. 
courts in this country. Louisville, N. A. & C. R. Co. v. 
Wood, 113 Ind. 544; Citizens’ Street R. Co. v. Willocby. 
134 Ind. 563; Schroeder v. Chicago, R. I. & P. R. Co., 47 
Ta. 375. But in Hatfield r. St. Paul & D. R. Co., 838 Minn. 
130, it was held that it was not error by the trial court to 
refuse to permit the plaintiff in such an action to walk 
across the court room floor in the presence of the jury for 
the purpose of demonstrating the degree of her lameness. 
Manifestly there is no means of ascertaining in the casc 
of such an exhibition whether the apparent disability is 
real or simulated or to what extent it is either, or, in 
other words, as respects the movements made by the wit- 
ness, there is no opportunity for cross-examination, and 
the practice, by well trained witnesses with some histri- ° 
onic talent, might be the cause of gross impositions upon 
both the court and the jury. Neither can it ever be neces- 
sary to the due administration of justice; and, the nature 
and extent of the injuries having been proved, it can have 
no object but to stir the emotions of the jury preparatory 
to an appeal to their passions and prejudices, But in this 
case, as we have said, the verdict is not such as to indi- 
cate to us that the passions of the jury were so influenced, 
and we are of opinion, therefore, that the error was with- 
out prejudice. 

The liquor license bond was executed by the plaintiff 
in error, the United States Fidelity and Guaranty Com- 
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pany, as sole surety; and it is contended that the bond 
and license are both void, because the statute requires 
that the bond of a licensee shall be signed by two free- 
holders of the county. This defense, if in any case it 
would be good as to the company, as to which we express 
no opinion, is not available to the saloon keeper, because 
section 11 of the liquor act enacts that unlicensed dealers 
shall be liable to the public and individuals in the man- 
ner and to the like extent as though they had “given 
bonds and obtained license.” As to him, therefore, the 
question is immaterial. The petition in error is joint, 
and under a long established rule of this court, the judg- 
ment will not be reversed for any error not affecting both 
parties. 

There are numerous other errors assigned having refer- 
ence to the giving and refusal of instructions and to the 
conformity of the verdict thereto, and to rulings upon 
the admission and rejection of evidence, but we think that 
they are sufficiently treated of, in a general. way, in the 
foregoing discussion, and that nothing of importance 
would be gained by setting them forth here in detail. 
Upon a consideration of the whole record, we are of opin- 
ion that it discloses no reversible error, and recommend 
that the judgment of the district court be affirmed. 


LeErron and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be 

AFFIRMED. 


SUPREME Court oF Honor y. CLARA A. TRACY. 
FILED DECEMBER 7, 1904. No. 13,662. 


Law of Case. The precise question decided by this court upon appeal 
or error cannot be relitigated upon a retrial of the same case in 
the district court. 
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Error to the district court for Adams county: Ep L. 
ADAMS, JUDGE. Affirmed. 


Tibbets Bros. & Morey and W. B. Risse, for plaintiff in 
error. : , 


John C. Stevens, contra. 


AMES, C. 


This case has twice previously been before the court, 
and in both instances it was extensively briefed, argued 
at length orally, and at length and formally decided. The 
first opinion was written by Mr. Commissioner ALBERT, 
and concurred in by Mr. Commissioner Durrir and my- 
self, and is published, unofficially, in 4 Neb. (Unof.) 189. 
The second opinion was upon a rehearing and written by 
Mr. Commissioner DUFFIE, ana soucurred in by Messrs. 
Commissioners PoUND and Kirkpatrick, and is also pub- 
lished, unofficially, in 4 Neb. (Unof.) 195. The suit is 
brought for a recovery by the beneficiary of a member of 
a fraternal benefit life insurance company, and involves 
an interpretation of the charter and by-laws of the associ- 
ation. A trial in the district court resulted in favor of 
the association, which by the first decision was reversed 
and the cause remanded for a new trial. Upon the re- 
hearing the former decision was adhered to and a man- 
date was issued accordingly. Upon a new trial upon 
precisely the same record that had been presented in this 
court, the district court, in strict obedience to the opin- 
ions accompanying the mandate, rendered a judgment for 
the plaintiff, there being no dispute as to the facts, and 
the sole question of law involved having been determined 
in the manner above stated by this court. The asso- 
ciation now prosecutes this proceeding, alleging, in 
substance, that the district court erred in obeying the man- 
date, and secking to reargue the questions twice previ- 
ously decided here. Nothing has becn brought to our at- 
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tention indicating to our minds that the former decisions 
erroneously interpreted the contract, but, if there had 
been, we should be of opinion that the precise ‘question 
decided in this court wpon appeal or error cannot be 
relitigated upon a retrial of the same case in the district 
court. ° 

It is recommended that the judgment of the district 
court be affirmed. 


Lrrron and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be 

AFFIRMED. 


Prrer MICHAELSON ET AL., APPELLANTS, V. VILLAGE OF 
TILDEN, APPELLER. 


Fitep DECEMBER 7, 1904. No. 13,667. 


Cities: Deracninc Terrirory: Review. A judgment of the district 
court in a proceeding under the statute, section 101, article I, 
chapter 14, Compiled Statutes, 1903, to detach territory from a 
municipal corporation, will not be impeached upon appeal in the 
absence of a showing that the trial judge committed an important 
mistake of fact, or made an erroneous inference of fact or of law. 


APPEAL from the district court for Madison county: 
JOHN F, Boyp, Jupce. Affirmed. 


Mapes & Hazen, for appellants. 
F. L. Putney, contra. 


AMES, C. 


This record is of so unusual an aspect that it presents 
neither an issue of fact nor a dispute of law. The action 
is a proceeding by owners in severalty of contiguous tracts 
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of land to procure their detachment from the village of 
Tilden. The petition was granted as to Several of the 
tracts, but, with respect to two of them lying immediately 
adjacent to one of the more settled regions of the village, 
it was denied, and the owners of these tracts have brought 
the case to this court by appeal. There was no testimony 
offered on the trial except that of one of the appellants, 
and no evidence, other than public records, except a plat 
or sketch of the site of the village attached as an exhibit 
to the bill of exceptions, and showing the relative posi- 
tions of some of the neighboring buildings, streets and 
tracts of land. The statute provides, section 101, article 
J, chapter 14, Compiled Statutes, 1903 (Annotated Stat- 
utcs, 8776): “If the court find in favor of the petition- 
ers, and that justice and equity require that such terri- 
tory, or any part thereof, be disconnected from such city 
or village, it shall enter a decree accordingly,” which 
either party may have reviewed in this court by appeal or 
proceedings in error. In the absence of evidence of any 
specific fact or circumstances tending to impeach the 
justice of the decree, we do not see how we can intelligibly 
revise it. It is true that we have a general description in 
the testimony, and by the exhibit, of the land involved in 
the dispute, and of the adjacent tracts within the village, 
but these afford us far less accurate and comprehensive 
knowledge of the situation and surroundings than were, 
presunably, possessed by the trial judge, who is not un- 
likely to have been personally familiar with both, and 
whose judgment may therefore have been influenced by 
evidence é6f the most weighty character which is not re 
flected from the bill of exceptions. If the record dis- 
closed anything from which. it might be contended that 
the judge committed an important mistake of fact, or had 
made an erroneous inference of fact or of law, the case 
would be other than it now is, and might call for a re- 
view, and a reversal or affirmance of his findings and 
judgment; but, although the case is by permission of the 
statute here on appeal, we do not see how his determina- 
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tion can be impeached for want of equity, in the absence 
of apparent error in some of the respects named. 

It is recommended that the judgment of the district 
court be affirmed. 


LETTON and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 


court be 
AFFIRMED. 


City or SourH OmaAHaA v. R. JOHN SUTILIFFE, A MINOR, 
BY ANNA SUTLIFFE, His NEXT I*RmEND., 


Frrep DECEMBER 7, 1904. No. 13,569. 


1. Instruction: Measure or Damacess. Under the issues involved in this 
case, eld not error to omit from a general instruction on the 
measure of damages any reference to the social standing of 
plaintiff's mother. 


2, Instructions examined, and held to not permit a recovery for loss 
of earnings during plaintiff’s minority. 


3. Evidence: Cartiste Taste. While the Carlisle and other mortuary 
tables of accepted accuracy and in general use are always properly 
admissible in evidence for the purpose of aiding a court or jury 
in determining the probable expectancy of life, when such fact is 
in issue, yet, when admitted, these mortuary tables are not bind- 
ing upon the estimate of the triers of such fact. They may, 
without such tables, make their own estimate from the age, 
health, habits, physical condition and appearance of the person 
whose expectancy is at issue. 3 


4, Case Distinguished. Chicago, R. I. & P. R. Co. v. McDowell, 66 
Neb. 170, examined and distinguished. 


6. Action for Personal Injuries: PLeapING: Evinence. In actions for 
personal injuries, it is not necessary to specially allege every in- 
direct injury to each part of the body to lay the foundation for 
such proof on the trial; such proof may be admitted when the 
injury alleged is shown to have been the natural and proximate 
cause of the injury proved. 


6. Expert Testimony. When medical testimony is relied upon to prove 
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the cause or effect of a physical injury, it seldom goes further 
than an opinion based on the experience of the witness and the 
general learning of the profession. Positive statements of fact 
are seldom indulged in by physicians when testifying as experts, 
and yet this character of testimony is universally admitted by 
the courts of this country. 


7. Review. Actions of the trial court in the exclusion of evidenze 
examined, and held not prejudicial. 


8. Remittitur. Award of damages examined, and held excessive; but 
held, further, that such excess may be cured by a remittitur of 
$3,000 from the judgment of the lower court. 


Error to the district court for Douglas county: Guy 
Rk. CG. Reap, Juver. Affirmed upon condition. 


A. H. Murdock, for plaintiff in error. 
T. J. Mahoney and H. C. Murphy, contra. 


OLDHAM, C. 


This is an action for personal injuries received by 
plaintiff, a minor of the age of three and one-half years, 
who was thrown from a seat on the front end of a de- 
livery wagon, in the city of Sonth Omaha, and injured in 
a manner which will be hereafter described. The suit 
was brought by his foster-mother, as next friend, against 
the city of South Omaha, and resulted in a verdict and 
judgment for $10,000 damages, and to reverse this judg- 
ment the defendant city brings error to this court. 

The facts underlying this controversy are that, when 
about one year old, plaintiff was abandoned by his father 
and mother, Richard and Cora Hooten, and given into 
the care and control of his aunt, Mrs. Anna R. Sutliffe. 
who, subsequently, legally adopted the child as her own. 
Mrs. Sutliffe resided with the plaintiff at the village of 
Bellevue, Nebraska, about six miles distant from the de- 
fendant city. On the morning of the injury (July 17, 
1902) she left the plaintiff with his brother, who was 
about six years old, at her home in Bellevue, and went on 


748 NEBRASKA REPORTS. [Von. 72 


City of South Omaha vy. Sutliffe. 


business to Omaha and Council Bluffs; after she had 
gone, a young man by the name of Lee, who was ac- 
quainted with the children, asked them to ride with him 
in his delivery wagon to South Omaha. The seat on the 
delivery wagon extended ont to, and even with, the front 
end of the wagon. The plaintiff sat in the middle of the 
seat between the driver and his older brother, In this 
manner they rode to the city and transacted such business 
as the driver had in charge, and on the return home, while 
driving along 24th strect of the defendant city, the front 
wheel of the wagon went into a deep ditch, or gully, which 
had remained for a long time in the street, and which was 
obstructed from view by muddy surface water, and, as a 
result of this accident, plaintiff was thrown forward with 
his head immediately in front of the wheel of the wagon, 
which passed over the right side of plaintitf's head, tear- 
ing off the scalp, commencing at the corner of the right 
eye, and passing in a semicircle upward and downward to 
a point above and behind the right ear, at the highest 
point of the semicircle abrading the periosteum to the 
extent of about one-half inch, turning the scalp down 
over the plaintiff's ear, and grinding the filth from the 
street into the wound. After the injury, plaintiff received 
prompt and efficient medical treatment at the hospital, 
and Jater at his home. This treatment was continued for 
a period of two months, and until the child became con- 
valescent. 

There is no complaint in the brief of the defendant city 
as to the sufficiency of the evidence to establish its lia- 
bility for the injury, but its very able and exhaustive 
brief is directed entirely to an attack on the instructions 
of the trial court on the measure of damage, and to the 
rulings of the court on the admission and exclusion of 
testimony bearing on this question. We will examine 
these complaints as nearly as possible in the order in 
which they are presented in the city’s brief. 

The city in its answer alleged in mitigation of damages 
that plaintiff's mother was a woman without character 
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or reputation, and had abandoned plaintiff when he was 
one year old. This allegation was conceded to be true, 
and it is urged that the court should have given this ad- 
mission in instructions to the jury to be considered in 
estimating the quantum of plaintiff's damage. There are 
two sufficient reasons, we think, why the court did not 
err in including this admission in his general instruction 
on the measure of damages. One is that plaintiff did not 
allege in aggravation of damages any injury to his social 
position, and the other is that the city did not request, an 
instruction submitting the question of the social standing 
of plaintiff’s parents to the jury; and, again, plaintiff's 
social status would be affected rather by the reputation 
of his adopted parent than by that of his mother, under 
the admitted facts in this case. 

It is next objected that the instruction stating the 
issues to the jury did not point out clearly what the ma- 
terial issues were. An examination of the record shows 
that no exception was taken to the two instructions set- 
ting out the issues. In addition to this, however, we 
think that the issues were fairly and clearly set out in 
these instructions. 

The next complaint to which our attention is directed 
is as to the action of the trial court in giving paragraph 
J1 of instructions on its own motion. This instruction is 
as follows: 

“If you find for the plaintiff, it will be vour duty to de- 
termine from the evidence the amount of his damages, 
which should be actual compensation for his injuries. In 
doing so, vou should carefully consider from the evidence, 
the nature, extent and character of the injuries sustained, 
you shonld also determine whether or not the injurics to 
the plaintiff are permanent, and you should allow him 
for all damages which naturally and directly result from 
his injuries, whether in the past or in the future. You 
should allow him such damages for bodily pain and men- 
tal anguish as under the evidence you ‘believe him en- 
titled to, and you should allow him such damages for 
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physical and mental disability, if any such there be, as 
from the evidence you believe him entitled to. The law 
establishes no rule by which to fix the amount of damage 
for bodily pain and mental anguish, but leaves it to you 
to determine from the evidence the reasonable amount 
thereof. If you should find from the evidence that the 
plaintiff will sutfer damage by reason of impaired ca- 
pacity to earn money, if any such impaired capacity you 
find, then, in estimating this element of the plaintiffs 
daiage, you must bear in mind the fact that under the 
law the plaintiff would not be entitled to his earnings 
until after he became 21 years of age, and you should not 
allow plaintiff any damages for what le might otherwise 
have earned before coming of age. There is no testimony 
in this case upon which you can allow plaintiff anything 
for expenses occasioned by his injuries.” 

It is alleged against this instruction that it permits the 
juvr to award damages for the loss of earning capacity 
during the minority of the child, because of the clause 
which says: “You should allow him for all damages 
which naturally and directly result from his injuries, 
whether in the past or in the future.” This reference to 
the future is interpreted as an authority for allowing 
damages for loss of earning capacity during minority. 
But this, to our minds, is a very strained and unrea- 
sonable construction of the charge. The portion of 
the charge in which this clause appears was directed to 
general damages which might be allowed if the injuries 
were shown to be permanent in their nature. The povtion 
of the instruction which treats of the loss of earning ca- 
pacity follows this in its logical order, and plainly and 
unmistakably tells the jury that they shall not consider 
any loss of earning capacity during the minority of the 
child. 

Tt is also urged: that there is no evidence in the record 
to sustain the charge as to the loss of earning capacity 
after plaintiff had reached his majority. This contention 
is based on the proposition that neither the Carlisle table 
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nor any other recognized tables of the expectaucy of life 
were introduced by the plaintiff to show what his ex- 
pectancy might be, and that consequently there was no 
testimony from which the jury would be justified in find- 
ing that he would ever arrive at the age of 21 years. 
While the Carlisle and other mortuary tables of accepted 
accuracy and in general use are always properly adinis- 
sible in evidence for the purpose of aiding a court or jury 
in determining the probable expectancy of life, when 
such fact is in issue, yet, when admitted, these mortuary 
tables are not binding upon the estimate of the triers of 
such fact. They may without such table make their own 
estimate from the age, health, habits, physical condition 
and appearance of the person whose expectancy is at 
issue. Deisen v. Chicago, St. P., UM. & O. R. Co., 43 Minn. 
454, 45 N. W. 86435 Beems v. Chicago, R. I. & P. R. Co., 
67 Ia. 435, 25 N. W. 693; 2 Sutherland, Damages (3d 
ed.), 455; Aichison, 7. & 8S. J. R. Co. v. Hughes, 55 Kan. 
491. 

It is further urged that the instruction is erroneous in 
failing to inform the jury that only such future damages 
can be allowed as are established with reasonable cer- 
tainty. In support of this contention the decision of this 
court in Chicago, R. I. & P. R. Co. v. McDowell, 66 Neb. 
170, is cited. An instruction in this case was condemned 
by this court because it permitted the jury to consider 
such injuries as plaintiff “may hereafter suffer,” it being 
held that, to charge a jury so as to allow damages to the 
plaintiff that he may hereafter suffer, opens a wide 
field of speculation, and permits an award based on con- 
jecture rather than on specifie proof. But the instruc- 
tion in the case at bar we do not think obnoxious to this 
objection, for the charge limits the award of damages to 
such as “naturally and directly result from his injuries.” 
In other words, it Hinits the recovery to snch damages as 
the jury believed did actually. result from the injurv. 
The court further said: “If vou should find from the evi- 
dence that the plaintiff will suffer dainages by reason of 
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impaired capacity of earning money,” etc. Here there is 
no ficld for speculation or conjecture, as the jury under 
the direction of this charge must first find that plaintiff 
“will”? and not that he “may,” suffer damages, before 
making him any award. 

For the purpose of examining the alleged errors commit- 
ted by the trial court in the admission of evidence offered 
by plaintiff touching on the measure of damages, it is 
necessary to refer to the allegations of the petition with 
reference to the injury. The petition, after describing 
with particularity the injuries received by plaintiff, al- 
leges that one of the parictal bones was caused to press 
downward upon the brain of plaintiff, thereby causing 
serious, dangerous and permanent injuries to body and 
mind. It also alleges that plaintiff’s bodily health and 
mental condition have been seriously, dangerously and 
permanently impaired; that prior to the injuries plaintiff 
was an exceedingly bright boy, but that since the injuries 
he has become desultory and dull, and his mental and 
bodily activity has greatly deteriorated. Under this and 
other similar allegations plaintiff was permitted to show, 
over the objection of the defendant, that before the injury 
he could speak plainly, but that since the injury he was 
unable to speak without stuttering. That before the in- 
jury he was left-handed, but that since the injury he had 
changed from the use of his left to that of his right hand. 
That before the injury he had perfect control of his blad- 
der, but that since the injury he had lost this control. 
It is urged against the admission of this testimony that 
plaintiff could not show those alleged injuries under the 
general allegations of the petition, and that, to render 
this testimony competent, there should have been a par- 
ticular allegation of damages arising from each of these 
causes in the petition. The expert testimony offered by 
plaintiff tended to show that each of these effects were 
the logical result of the injury to the brain functions 
caused by pressure upon the brain by the parietal bone. 
In other words, if the plaintiff’s medical experts were 
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correct in their conclusions, the change from left-handed- 
ness to right-handedness was occasioned by the partial 
loss of muscular control of the left side of the body, oc- 
casioned by the pressure on the right side of the 
brain; and the stammering and loss of control of the 
bladder came from the same cause; in short, that 
these manifestations were symptoms which tended to 
show an impairment of the brain functions caused by the 
accident. In actions for personal injuries, it is not neces- 
sary to specially allege every injury to each part of the 
body, to lay the foundation for such proof on the trial; 
such evidence may be admitted when the injury alleged 
is shown to have been the natural and proximate cause 
of the injury proved. In Jlaitland v. Gilbert Paper Co., 
97 Wis. 476, 72 N. W. 1124, the petition alleged an injury 
to one eye. The court received evidence showing an im- 
pairment of the other eye as one of the results of the in- 
jury. It was held, on review, that this was not erroneous, 
the court saying that “it could see no reason why evidence 
as to all the injury to plaintiff which followed naturally 
from the destruction of the left eye was not competent.” 
To the same effect are the holdings in Williams v. Oregon 
Short-Line R. Co., 18 Utah, 210, 54 Pac. 991; Missouri, K. 
& T. KR. Co. v. Edling, 18 Tex. 171, 45 S. W. 406; Quirk 
v. Siegel-Cooper Co., 56 N. Y. Supp. 49. 

It is further urged against the admission of this testi- 
mony that the medical experts introduced by plaintiff 
only testified that, in their opinions, these effects were 
produced by the injury to the brain, and that they did not 
positively trace them to such injury. When medical tes- 
timony is relied upon to prove the cause or effect of a 
physical injury, it seldom goes further than an opinion 
based on the experience of the witness and the general 
learning of the profession. Positive statements of fact 
are seldom indulged in by physicians when testifying as 
experts, and yet this character of testimony is universally 
admitted by the courts of this country. Peterson v. Chi- 
cago, M. & St. P. R. Co., 38 Minn. 511, 39 N. W. 485; 

SL 


a 
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Block v. Milwaukee Street R. Co., 89 Wis. 371; Turner 
v. City of Newburgh, 109 N. Y. 301; Lehigh & H. R. Co. 
v. Marchant, 84 Fed. 870. 

The next alleged error called to our attention is that 
with reference to the action of the trial court in exclud- 
ing certain testimony offered from the deposition of Dr. 
Betts by the defendant. The evidence offered bore, if at 
all, very remotely on the measure of damage, and much 
of it was clearly incompetent. When objections were 
sustained to the questions propounded, defendant did not 
offer the answers contained in the depositions, and have 
a ruling of the court on such offer. Under the well-estab- 
lished rule of this court, when testimony is offered, and 
an objection is made and sustained to a question pro- 
pounded, the party offering the evidence must follow the 
question with the offer of proof, to entitle him to a review 
of the ruling of the district court by this tribunal. Ob- 
jections as to other evidence excluded are wholly un- 
founded, and do not require a further discussion. 

After a careful review of the record in this case, we 
have failed to find any errors prejudicial to defendant in 
the trial of the cause, unless it be in the amount of dam- 
ages awarded by the court and jury. It is plain that in 
suits of this nature, where the burden of the damage 
awarded falls upon the taxpayers of a city or village, who 
are, at most, only very indirectly responsible for the neg- 
ligence occasioning the injury, the award should be con- 
fined strictly to such damages as are plainly compensa- 
tory. We also fully recognize that there is no rule by 
which an injury, such as the evidence in this case shows 
plaintiff to have suffered, can be estimated in dollars and 
cents. However, after much hesitation, and a careful 
review of the testimony bearing on the nature and extent 
of plaintiff’s injury, we are inclined to think that the 
damages awarded are somewhat excessive. It appears to 
us that the evidence fairly shows that plaintiff, as a re- 
sult of his injury, will bear a foreboding looking scar on 
his head and face during his natural life; that he may 
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suffer a partial paralysis of his left arm permanently; 
that the stammering and loss of control of the bladder 
are temporary injuries which time will cure; and that he 
has suffered great bodily pain and anguish from his in- 
juries, but that this is of temporary and not permanent 
duration. Considering all these results of the injury, we 
think a $10,000 verdict against the city smacks somewhat 
of smart money, and is excessive. 

We therefore recommend that, unless plaintiff enter a 
remittitur of $3,000 from the judgment awarded in the dis- 
trict court within 30 days from the filing of this opinion, 
the judgment of the district court be reversed and the 
cause remanded for further proceedings. But that if such 
remittitur is filed the judgment of the district court be 
affirmed. 


AMES and Lrerron, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be reversed and the cause reinanded for further pro- 
ceedings, unless the plaintiff enter a remittitur of $3,000 
within 30 days of the filing of this opinion; and it is fur- 
ther ordered that if such remittitur be filed the judgment 
of the district court be affirmed. 


JUDGMENT ACCORDINGLY. 


Mary J. BrxBy V. BARBARA E. JEWELL, ADMINISTRATRIX. 
Fitep DEceMBER 7, 1904. No. 13,653. 


1. Executors and Administrators: Sate or Reat Estate: Review. 
In a statutory proceeding for a license to sell real estate by an 
administrator or executor, where no motion for a new trial is 
filed in the court below, we will, on error proceedings, examine 
the sufficiency of the pleadings to sustain the judgment. 


2. Special Proceeding. An application to the district court by an 
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executor or administrator for license to sell real estate is not a 
suit in equity but a special statutory proceeding. 


3. Homestead, Sale of: Vauipiry. A homestead of less value than 
$2,000 cannot be disposed of at administrator’s sale either for the 
discharge of incumbrances thereon or for payment of debts 
against the estate of the decedent, and a license granted by the 
district court purporting to authorize such a sale is absolutely 
void. Following Tindall v. Peterson, 71 Neb. 160. 


Error to the district court for Lancaster county: 
Epwarp P, HouMeEs, JupGp., Reversed. 


Mochkett & Polk, for plaintiff in error. 
George A. Adans, contra. 


OLDHAM, C. 


In this case Barbara E. Jewell, administratrix of the 
estate of Alexander Jewell, deceased, filed a statutory 
petition in the district court for Lancaster county for a 
license to sell the real estate of her intestate for the pay- 
ment of the debts of the estate. Mary J. Bixby, one of 
the heirs at law of the decedent, filed objections to the 
issuing of a license on several grounds, the only one of 
which it will be necessary to exaniine is the 4th objection, 
which is as follows: 

“This objecting heir further shows to the court that the 
farm of 156.88 acres was the homestead of decedent and 
his family at the time of his death, on or about February 
7, 1897, and was at said time occupied by the decedent 
and his family as a homestead, and immediately upon his 
death the homestead right to the extent of $2,000 in said 
land descended to the widow, Barbara E. Jewell, for her 
lifetime, and upon her death to the children of Alexander 
Jewell, deceased, free and clear from all debts contracted 
by said decedent in his lifetime, and that said homestead 
is not liable for the payment of any claim set out in the 
petition filed herein.” 

The administratrix, by way of reply to these objections, 
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alleged that the objections were insufficient and did not 
state facts sufficient to stay the issuing of an order as 
prayed for in the petition; that the claim set out in the 
petition of $5,611 and interest is a prior claim against the 
estate, in that the larger portion of the money was fur- 
nished by the judgment creditor and claimant for the 
payment of mortgages and liens against said estate, and 
he is entitled to be and is subrogated by the order of this 
court to the rights of the mortgagees therein, which said 
mortgages were executed, signed and delivered by the said 
Alexander Jewell, deceased, and his wife so as to become 
and were liens upon and against said estate, and that the 
claimant in said claim, being subrogated thereto, is en- 
titled to have said real estate sold, notwithstanding it may 
have been the homestead of the deceased. In other words, 
the reply admits the allegation of the objector that the 
lands were occupied as a homestead by the deceased at the 
time of his death, and have been since occupied as such 
by his widow and heirs. On issues thus joined, the dis- 
trict court found that the claims of Parkason J. Jewell 
and Zenith J. Jewell, amounting to $5,611, were for 
money furnished the estate for the payment of a mort- 
gage and other liens, which existed prior to the death of 
Alexander J. Jewell, and were liens against said estate at 
the time of his death; that the homestead rights of the 
widow and family of the decedent are subject and inferior 
to the claim of said Parkason J. Jewell and Zenith J. 
Jewell. ‘The decree grants the license, directs the prop- 
erty to be sold subject to the dower interest of the widow, 
which is to be subsequently determined on the coming in 
of the report of the sale; and, to reverse this judgment, 
Mary J. Bixby brings error to this court. 

No motion for new trial was filed in the court below, and 
the only question we shall examine is as to the sufficiency 
of the pleadings to sustain the judgment. Under section 
17, chapter 36, Compiled Statutes, 1903 (Annotated 
Statutes, 6216), the homestead descends to the survivor 
for life, and afterwards to his or her heirs forever, subject 
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only to the claims enumerated in the chapter, which are 
mechanics’, laborers’ and vendors’ liens, and debts secured 
by mortgage as set out in section 3 of this chapter. The 
petition for a license to sell the real estate did not allege 
that any of the debts for which the license to sell was 
prayed were either mortgages or other statutory liens on 
the homestead. It is true the administratrix attempted 
to supply this averment by an allegation in her reply to 
the objections, yet the allegation only goes so far as to 
say that certain of the claims had been advanced by the 
claimant therein named for the payment of mortgages 
and other liens existing on, the homestead before the death 
of the intestate. If, as alleged in the reply, the claimants 
therein named have paid mortgages and other liens exist- 
ing against the homestead in the lifetime of the decedent, 
and the circumstances were such as to entitle them tc be 
subrogated to the rights of the mortgagees or other lien- 
holders, such claims, in a proper suit instituted for that 
purpose, may be enforced by a decree foreclosing the liens 
to which they have been subrogated; but these claimants 
have filed no pleadings of any kind in this proceeding, 
and, consequently, so much of the judgment and decree of 
the district court as declares the liens of these two claim- 
ants prior to the homestead right of the widow and heirs 
in the lands sought to be sold is wholly unsupported by 
the pleadings. In Poessnecker v. Entenmann, 64 Neb. 
409, we held that the application to a district court by 
an executor or an administrator for license to sell real 
property is not an action in equity but a special statutory 
proceeding; and, again, in McClay v. Foxworthy, 18 Neb. 
295, we held: 

“A proceeding under the statute to sell real estate of the 
deceased for the payment of debts against the estate is not, 
strictly speaking, an action. It is purely a proceeding in 
rem, where the principal questions involved are, the 
amount of debts outstanding against the estate, the amount 
of personal property available for the payment of the 
debts, and the necessity to sell the land for which license 
is sought for the payment of the same.” 
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Under this view of an application for license to sell real 
estate by an administrator, the only questions which 
should be determined in the proceeding are the amount of 
the indebtedness against the estate, the amount of per- 
sonal property available for the payment of such debits, 
and the necessity to sell the land, and the character of the 
estate which is sought to be charged with the payment of 
the debts. When it was made to appear by the objections 
filed by one of the heirs and the reply of the adininistratrix 
that the estate sought to be sold was impressed with the 
character of a homestead, the court was without authority 
to proceed further until the homestead right had been 
admeasured and its value determined. In the recent case 
of Tindall v. Peterson, T1 Neb. 160, AMES, C., speaking for 
the court says: 

“A homestead of less value than $2,000 cannot be dis- 
posed of at administrator’s sale either for the discharge 
of incumbrances thercon, or for payment of debts against 
the estate of the decedent, and a license granted by the 
district court, purporting to authorize such a sale, is 
purely void.” 

We therefore conclude that the judgment of the dis- 
trict court decreeing the sale of the homestead, and de- 
claring the alleged incumbrances of the claimants therein 
recited superior to the homestead right is unauthorized 
and void, and we therefore recommend that the judgment 
of the district court be reversed and the cause be remanded 
for further proceedings in conformity with this opinion. 


AMES and Lerron, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause is remanded for further proceedings in con- 
formity with this opinion. 

REVERSED. 
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JacoB THULL v. Harry ALLEN. 
FiteD DecemMBerR 7, 1904. No. 13,660. 


Evidence examined, and held sufficient to sustain the judgment of the 
district court. 


Error to the district court for Cedar county: Guy T. 
GRAVES, JUDGE. Affirmed. 


Mitlard & Snider, for plaintiff in error. 
B, Ready, contra. 


OLDHAM, C. 


This was an action in forcible entry and detainer. 
Plairtiff had judgement of restitution in the court below, 
and defendant brings error to this court. 

The first question called to our attention in the brief 
of plaintiff in error is that the evidence is not sufficient 
to sustain the judgment. It appears from the testimony 
in the bill of exceptions that defendant had leased the 
premises in dispute, in writing, for a period of one year 
from the first day of April, 1901, with the privilege of 
remaining another year if the premises were not sold. It 
appears that defendant had availed himself of this privi- 
lege and remained on the premises until the first day of 
April, 1903. On the 15th day of April plaintiff served 
notice, in writing, on defendant to surrender possession 
of the premises. This notice is offered in evidence, as well 
as the lease, and it was admitted in open court that plain- 
tiff was the owner of the premises, and that defendant was 
in possession at and after the beginning of the suit. We 
think this evidence sufficient to sustain the judgment of 
the trial court. The presumption that defendant was 
holding by permission of the landlord after the expiration 
of the lease was fully overcome by the proof of the service 
of the notice to quit on the defendant. The evidence 
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showed that plaintiff prosecuted his suit diligently after 
the service of the notice, and there was nothing to indicate 
an acquiescence in defendant’s wrongfully holding over. 

It is further contended in the brief of plaintiff in error 
that the judgment of the district court is contrary to law, 
because the evidence shows that plaintiff had waived the 
breach of the lease by commencing a suit against the de- 
fendant for rent after instituting his suit of unlawful de- 
tainer. It appears from the record that the defendant in 
the court below laid the foundation to introduce the 
record of a subsequent suit for rent instituted by plaintiff 
against the defendant in the county court of Cedar county, 
but, after laying the foundation for this proof, the de- 
fendant neglected to offer the record of this proceeding, 
and counsel for plaintiff and defendant now dispute as to 
whether the suit for rent in the county court was for rent 
that accrued before or after the forfeiture. Without the 
record we are unable to determine this contention. These 
are the only two objections we have been asked to examine, 
and we therefore recommend that the judgment of the 
district court be affirmed. 


AMES and Lerron, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


JAMES P, MICHAELSON v. ALLEN D. BEEMER, WARDEN. 
FiLteD DECEMBER 7, 1904. No. 13,975. 


1. Habeas Corpus. Voip Jupament. The writ of habeas corpus cannot 
operate as a proceeding in error. If a person is restrained of his 
liberty by virtue of an absolutely void judgment, he may be dis- 
charged on habeas corpus. To obtain release by such a proceed- 
ing, the judgment or sentence must be more than merely erro- 
neous; it must be an absolute nullity. Following In re Fanton, 55 
Neb. 703. 
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2. Jurisdiction. The judge of a district court has no jurisdiction to 
try and determine the guilt or innocence of a defendant charged 
with a felony who pleads not guilty, without a trial to a jury, 
and such jurisdiction cannot be conferred by consent of the 
accused. 


3. Void Commitment. Where a prisoner is held under a void commit- 
ment, but is properly informed against by information or indict- 
ment charging a crime before a court of competent jurisdiction, 
on a habeas corpus proceeding he should be discharged from his 
confinement on the illegal commitment, and remanded to the cus- 
tody of the court having jurisdiction of the information or in- 
dictment pending against him. 


Error to the district court for Lancaster county: Ep- 
WARD P. Hours, JupGe. Reversed with dircctions. 


T. J. Doyle and Bishop & Anderson, for plaintiff in 
error. 


Frank N. Prout, Attorney General, and Norris Brown, 
contra. 


OLDHAM, C. 


On the 31st day of August, 1904, plaintiff in error was 
tried at a special term of the district court for Garfield 
county on a charge of grand larceny, and was found guilty 
and sentenced to one year’s confinement in the peniten- 
tiary of Nebraska. No jury was impaneled at the trial, 
the state and prisoner agreeing to waive a jury. On Oc- 
tober 6, 1904, an application for a writ of habeas corpus 
was made to one of the judges of the district court for 
Lancaster county for the release of the prisoner from the 
custody of the warden of the penitentiary. The applica- 
tion was denied, and the prisoner remanded to the custody 
of the warden, and from this order he prosecutes error. 

There are no disputed facts in the record, and it shows 
that the prisoner was properly informed against by the 
county attorney of Garfield county on a charge of grand 
larceny; that he was duly arraigned, and tendered a plea 
of not guilty to this charge; that, by the consent of the 
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prisoner and the county attorney, a jury was waived and 
a trial had to the judge of the district court, which re 
sulted in a verdict of guilty, and sentence by the court 
to one year’s confinement in the penitentiary, and that 
the warden is holding the prisoner on a commitment 
issued on this judgment and sentence. 

The first question presented is as to whether habeas 
corpus will lie in the case at bar, no error proceedings hav- 
ing been instituted for the purpose of reversing the judg- 
ment of the district court, on which the commitment was 
issued. We have frequently held that the writ of habeas 
corpus is not a corrective remedy, and is never allowed 
as a substitute for the plea of a writ of error. This rule 
is well stated in the case of In re Fanton, 55 Neb. 703, in 
which we held: 

“The writ of habeas corpus cannot operate as a pro- 
ceeding in error. If a person is restained of his liberty by 
virtue of an absolutely void judgment, he may be dis- 
charged on habeas corpus. To obtain release by such a 
proceeding, the judgment or sentence must be more than 
merely erroneous; it must be an absolute nullity.” 

_ his doctrine is supported by an unbroken line of au- 
thorities in both the federal and state courts of this na- 
tion, and consequently the question we are confronted with 
at the threshold of this controversy is, was the judgment 
and sentence of the district court absolutely void or only 
erroneous? The prisoner contends that the sentence and 
judgment were absolutely void, and the warden, through 
his counsel the deputy attorney general, contends that they 
were inerely. erroneous. To determine the construction of 
the constitution and statutes bearing upon the contention 
whether or not a citizen of this state charged with a felony 
or infamous crime may waive his right to a trial by a 
jury, it is proper to examine the public policy of the state 
with reference to the trial of persons charged with such 
offenses.. The public policy of the state is always reflected 
from its constitution, its statutes and the decisions of its 
court of last resort. Section 3, article I of the constitu- 
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tion of Nebraska, provides: “No persons shall be de- 
prived of life, liberty or property, without due process of 
law.” Section 6, article I, provides: “The right of trial 
by jury shall remain inviolate.” Section 11, article I, 
also provides, among other things, that in all criminal 
proceedings the accused shall have the right to a speedy 
trial by an impartial jury of the county or district in 
which the offense is alleged to have been committed. Sec- 
tion 296 of the code provides for the waiver of a jury in 
civil cases. There is no provision, however, in the code 
of criminal procedure for such waiver of a jury, but sec- 
tion 466 of the criminal code provides: “In all criminal 
cases, except as may be otherwise expressly provided, the 
jury summoned and impaneled according to the provisions 
of the laws in force relating to the summoning and im- 
paneling of juries in other cases shall try the accused.” In 
construing this provision of the statute we held in Arnold 
v. State, 38 Neb. 752: 

“The statute was designed for the protection of the state 
as well as the prisoner. His consent could not change the 
law. The rights given him by a statute he could not 
waive; and, even by agreement with the state’s prosecu- |. 
tor, the tribunal which the Jaw provided for the trial of 
this issue could not be set aside and some other tribunal 
substituted.” 

This doctrine is supported by a long line of well con- 
sidered cases in the various states of this Union, among 
which may be cited State v. Carman, 63 Ia. 130, 18 N. W. 
691; Cancemi v. People, 18 N. Y..128; Harris v. People, 
128 Ill. 585, 21 N. E. 563; State v. Lockwood, 43 Wis. 403; 
Williams v. State, 12 Ohio St. 622; Cooley, Constitutional 
Limitations (7th ed.), 458; 2 parte Smith, 185 Mo. 223. 
If, then, the only tribunal provided by the constitution 
and laws of the state of Nebraska for the trial of one 
charged with a felony is a court and jury, it follows that 
the parties cannot by agreement constitute some other 
tribunal for this purpose. Consent of parties can waive 
jurisdiction of the person, but the law alone confers juris- 


VoL. 72] SEPTEMBER TERM, 1904. 765 


Michaelson vy. Beemer. 


diction of the subject matter. If parties by consent could 
confer jurisdiction on a judge of a district court, which 
is withheld by the constitution and statutes of the state, 
then, by the same agreement, they might confer on a com- 
mitting magistrate the jurisdiction to try and finally 
determine the guilt or innocence of one charged with a 
felony at his preliminary examination. When the infor- 
mation was filed in the district court for Garfield county 
charging in statutory language the prisoner with the 
offense of grand larceny, and he came into court either 
voluntarily or under the custody of the sheriff, the court 
became possessed under the laws of the state with the 
jurisdiction of the person of the defendant, and was au- 
thorized to make such orders touching the arraignment 
of the prisoner, his admission to bail, or commitment in 
default of bail, as the statute provides. But when the de- 
fendant pleaded not guilty, and the cause was set for trial 
on such plea, the only tribunal provided by the constitu- 
tion and laws of this state that had authority to determine 
whether the defendant was guilty or innocent of the 
“Offense charged in the information was a jury summoned 
from the county in which the offense was alleged to have 
been committed. When the judge of the court, acting 
under a mistaken conception of the effect of the consent 
of the prisoner, undertook to determine the question of 
his guilt or innocence of the felony charged, his judgment 
and sentence based on such judgment was a mere nullity 
and absolutely void. From this line of reasoning it fol- 
lows that the commitment under which the respondent 
warden detains the petitioner in the penitentiary is a legal 
nullity. It therefore follows that so much of the judg- 
ment of the district court as remanded the prisoner to 
the custody of the warden of the penitentiary is erroneous, 
and should be set aside. 

Tt does not follow, however, as contended by counsel for 
the prisoner, that because the commitment under which 
the warden detains the prisoner is insufficient, the prisoner 
should be discharged from further proceedings, for it is 
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provided by section 358 of the criminal code, which govy- 
erns habeas corpus proceedings, among other things: 
“When the said judge shall have examined into the cause of 
the caption and detention of the person so brought before 
him, and shall be satisfied that the person is unlawfully 
imprisoned or detained, he shall forthwith discharge such 
prisoner from said confinement. And in case the person 
or persons applying for such writ shall be confined or 
detained in a legal manner, on.a charge of having com- 
mitted any crime or offense, the said judge shall, at his 
discretion, commit, discharge, or let to bail such person 
or persons.” Now, it clearly appears that an information 
properly charging the offense of grand larceny, to which 
the prisoner has pleaded not guilty, is pending against him 
for trial before a duly authorized tribunal in Garfield 
county, and the rule covering such case is that, if the com- 
mitment on which the prisoner is detained is insufficient, 
the court on habeas corpus will discharge the prisoner 
‘from that commitment, and will recommit him to the cus- 
tody of the court having jurisdiction of the offense prop- 
erly charged by indictment or information against him. 
Ex parte Bennett, Fed. Cas. No. 1,311, 2 Cranch (C. C.), 
612; In re Ring, 28 Cal. 247; Miller v. Snyder, 6 Ind. 1; 
In re Mason, 8 Mich. 70; Ea parte Badgley, 7 Cow. 
(N. Y¥.) 472. 
It is therefore recommended that the judgment of the 
district court be reversed and the cause remanded, with 
directions to the trial court to discharge the prisoner from 
his confinement in the penitentiary on the warrant of com- 
mitment based on the void judgment and sentence of the 
judge of the district court for Garfield county, and that the 
prisoner be required to enter into a recognizance for his 
appearance at the next term of the district court for Gar- 
field county to answer the charge of grand larceny therein 
pending against him, and that these proceedings and the 
recognizance so directed be certified to the district court 
for Garfield county, as provided by section 358 of the 
criminal code, and that in default of the recognizance so 
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directed the prisoner be committed to the jail of Garfield 
county, there to remain until discharged by due process 
of law. 


+ 


AMES and LEYTON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed 
and the cause remanded, with directions to the trial court 
to discharge the prisoner from his confinement in the peni- 
tentiary on the warrant of commitment based on the void 
judgment and sentence of the judge of the district court 
for Garfield county, and that the prisoner be required to 
enter into a recognizance for his appearance at the next 
term of the district court for Garficld county to answer 
the charge of grand larceny therein pending against him, 
and that these proceedings and the recognizance so di- 
rected be certified to the district court for Garfield county, 
as provided by section 358 of the criminal code, and that 
in default of the recognizance so directed the prisoner be 
committed to the jail of Garfield county, eer to remain 
until discharged by due process of law. 


JUDGMENT ACCORDINGLY. 


FRONTIER STEAM LAUNDRY COMPANY V. JAMES P. 
CONNOLLY. 


Firep Decempre 7, 1904. No. 13,591. 


1. City Ordinance: Breacu: Liasiiiry. Whether a liability arising 
from a breach of a duty prescribed by statute or ordinance ac- 
crues for the benefit of an individual specially injured thereby, 
or whether such liability is exclusively of a public character, 
depends upon the nature of the duty enjoined and the benefits 
to be derived from its performance. 


: Free Prorection. An ordinance which requires the placing 
of fireproof shutters upon the windows of brick buildings within 


2. 
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a city imposes a duty for the purpose of giving to the public pro- 
tection against fire which the common law did not provide. 


: Liasitity. Where in such city one is in possession of prop- 
erty as bailee, and it is destroyed by fire which spread from 
another building through windows unprotected by fireproof shut- 
ters, he is not liable for the value of such property by reason of 
the fact that he owned the building and that no fireproof shutters 
were provided as required by the ordinance. 


Error to the district court for Douglas county: Guy R. 
C. READ, Jupcr. Reversed. 


B. N. Robertson, for plaintiff in error. 


W. H. Herdman, contra. 


LETTON, C. 


This is an action to recover the value of certain articles 
of personal property which had been delivered to the 
plaintiff in error, the Frontier Steam Laundry Company 
of the city of Omaha, for the purpose of being laundered, 
and which were destroyed by fire which spread to the 
premises of the steam laundry company from an adjoin- 
ing building. The delivery of the goods to plaintiff in 
error for the purposes claimed is admitted by the plead- 
ings, but the plaintiff in error asserts that it exercised 
due care and caution in the possession and preservation of 
the property, and that without its fault or negligence a 
fire which originated on the adjoining premises spread to 
its premises and destroyed the goods. It denies that it is 
responsible for the fire, or that it has been guilty of negli- 
gence in any manner in the care of the property. A paper 
marked “Reply” found among the files does not appear to 
have been filed, but since at the time of the trial leave was 
given to file a reply, and since the court in its instruc- 
tions treated the issues as if this paper had been filed, we 
will consider the case as if the issues had been made up 
by the filing of the reply. The reply alleges that the negli- 
gence charged consisted in this: that the premises were 
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within the fire limits of the city of Omaha, that the build- 
ings had windows within 40 feet of each other which were 
not covered by fireproof doors or shutters, as required by 
ordinance No. 4858 of the city of Omaha; that, by reason 
of the defendant’s failure to cover said windows with 
fireproof shutters, the fire entered the defendant’s prem- 
ises and destroyed the plaintiff’s property; that the fire 
entered only through the windows, and that, had the win- 
dows been covered with fireproof shutters, the fire would 
not have entered, and the goods of the plaintiff would not 
have been destroyed. 

It may be questioned, under the evidence in this case, 
whether or not the ordinance which was introduced in 
evidence and which provided that fireproof shutters should 
be placed on the windows of brick buildings was of any 
force or effect as against the plaintiff in error, since the 
building appears to have been constructed long prior to 
the passage and approval of the ordinance, and it being 
penal in its nature could not he retroactive in its effect. 
This question, however, has not been distinctly raised in 
the case, and will not be decided. Assuming then that the 
ordinance was effective as to the premises, it remains to 
de seen whether or not a violation of its provisions con- 
stituted such negligence on the part of the plaintiff in 
error as would make it liable to persons whose goods were 
in its custody as bailee, and were destroyed by fire com- 
municated through the unprotected openings. The only 
remedy provided by the ordinance for a breach of its pro- 
visions is a penalty of not less than $10 nor more than 
$100. It may be said that generally the penalty provided 
for a breach of the condition of an ordinance is the only 
one recoverable, but there is a further principle which is 
applicable in such cases, and that is that evidence of the 
violation of an ordinance usually tends to show actionable 
negligence where the consequences have ensued from its 
violation which are contemplated by the ordinance. 
Omaha Street R. Co. v. Duvall, 40 Neb. 29. Wherever a 


statute or ordinance creates a duty or obligation, though 
52 
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it does not in express terms give a remedy, the remedy 

which is properly applicable to that obligation follows as 

an incident, but whether a liability arising from. the 

breach of a duty prescribed by a statute or ordinance ac- 

crues for the benefit of an individual specially injured 

thereby, or whether such liability is exclusively of a public 

character, must depend upon the nature of the duty en- 

joined .and the benefits to be derived from its performance. 

Taylor v. Lake 8. & M. 8. R. Co., 45 Mich. 74; Hayes v. 
Michigan C. R. Co., 111 U. 8. 228, 240; 2 Cooley, Torts 

(3d ed.), 6583 Cook v. Johnston, 58 Mich. 437, 25 N. W. 

388. If the duty imposed by the ordinance is clearly in- 

tended for the protection and for the benefit of individuals 

or of their property, the violation of the rule prescribed 

tends to show negligence for which a recovery may be had; 

but where the duty is plainly for the benefit of the public 

at large, then the individual acquires no fhew rights by 

virtue of its enactment, and a violation of the rule is of no 
evidential value upon the question of negligence. It is 
not always easy to draw the line between the two classes 

of enactments. In fact, in some cases their purpose is both 
for the welfare of the public at large and also for the pro- 

tection of the personal and property rights of individuals. 

In such case the individual may adduce the failure to per- 
form the duty enjoined as evidence of negligence. The 
rule which is applicable can only be ascertained from a. 
consideration of the object and purpose of the enactment. 
itself in each particular case. 

What then is the purpose of the enactment of the sec- : 
tion under consideration? Is it for the benefit of the - 
public at large, for the public safety, or is it for the bene-~ 
fit of persons whose property may be burned i in buildings 
not provided with fireproof shutters? We are satisfied 
that the purpose of section 53 of the ordinance which re- 
quires the erection of fireproof doors and shutters upon 
brick buildings within the city is to. protect the genera} 
public against the spread of fire. A fire which may inflict 
hut a small amount of damage when confined to the place 
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of its origin, if allowed to spread, increases in intensity as 
it continues its career, and may, unless seasonably checked, 
inflict incalculable damages upon individuals and upon the 
public at large. The safety of life and property in large 
cities demands such precautions against the spread of 
flames as the ordinance requires. Ordinances prescribing 
such safeguards and protective appliances are everywhere 
upheld as a proper exercise of the police power of the mu- 
nicipality, exercised for the safety of the people and the 
preservation of their property. Their purpose, while it may 
incidentally benefit the individual who is required to thus 
safeguard his building, is for the benefit and safety of the 
public at large. They are not enacted primarily for the 
purpose of preserving buildings endangered by fire to the 
owners thereof, for, if a man neglects to protect bis own 
property from fire, or if he chooses to destroy it himself, it 
is not the concern of the lawmaking power, so Jong as in 
so doing he does no act which affects the rights and privi- 
leges of other persons; nor are they enacted to make the 
owners of buildings who neglect to comply with such 
provisions liable for the loss by fire which may have 
spread to such bnildings of the property of other persons 
contained therein. Under the view we take of the purpose 
of this-portion of the ordinance, no liability attaches to 
the plaintiff in error on account of the destruction of the 
property, the value of which it is sought to recover in this 
action. 

For these reasons, we recommend that the judgment of 
the district court be reversed. ; 

AMES and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 
, REVERSED. 
SEDGWICK, J., dissenting. 


It is, and without doubt correctly, considered in the 
opinion that we are committed to the rnle declared in 


=] 
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Omaha Street R. Co. vt. Durall, 40 Neb. 29, that the viola- 
tion of any statutory or municipal regulation, established 
for the purpose of protecting persons or property from 
injury, is evidence of negligence, when the other elements 
of actionable negligence concur. It is said in the opinion: 
“Tf the duty imposed by the ordinance is clearly intended 
for the protection and for the bencfit of individuals or of 
their property, the violation of the rule prescribed tends 
to show negligence for which a recovery may be had, but 
where the duty is plainly for the benefit of the public at 
large, then the individual acquires no new rights by virtue 
of its enactment, and a violation of the rule is of no evi- 
dential value upon the question of negligence.” It is also 
said: “In some cases their purpose is both for the wel- 
fare of the public at large and also for the protection of 
the personal and property rights of individuals. In such 
ease the individual may adduce the failure to perform the 
duty enjoined as evidence of negligence.” So that the hold. 
ing in this case is that to protect the personal and property 
rights of individuals is no part of the object of the 
ordinance. To this proposition I cannot agree. The opin- 
ion finds the object of the ordinance to be “for the benefit 
of the public at large,” that is, for the public safety, and it 
is directly stated in the opinion that “the purpose of sec- 
tion 53 of the ordinance which requires the erection of 
fireproof doors and shutters upon brick buildings within 
the city is to protect the yencral public against the spread 
of fire.” To protect the general public against the spread 
of fire is to protect the property of the people of the city 
generally from destruction by fire, and if the object is to 
protect the property of all of the people of the city, it cer- 
tainly must be a part of the object to protect the property 
of each individual citizen. 

2, While some of the principles announced, and the 
reasoning from which they are derived, seem to me to be 
wrong, the conclusion may, I think, be justified upon 
another ground. An ordinance, the effect of which may 
be to place so great a responsibility upon a citizen, and 
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which is penal in its nature, must be strictly construed. 
It ought not to be held to apply to buildings erected be- 
fore its enactment unless its language plainly compels 
such a construction. The ordinance provides: “AI brick 
buildings, except dwelling houses, schoolhouses, churches, 
and all strictly fireproof buildings, shall have fireproof 
shutters on every entrance on the rear walls and courts, 
with openings within 40 feet of each other; such shutters 
to be constructed to the satisfaction of the building inspec- 
tor and chief of the fire department.” This language 
might possibly be construed so as to apply to buildings 
constructed before its enactment, if it were not for the 
plain language of the title of the ordinance, which must 
be construed with it, and which seems to limit its effect 
to buildings constructed after its enactment. It is en- 
titled “An ordinance regulating the construction of build- 
ings and providiug penalties.” I do not think that the 
provisions of this ordinance could be so extended by con- 
struction as to impose a penalty and such severe conse- 
quences for a failure to protect with iron shutters the 
windows of buildings that had already been constructed 
when the ordinance was enacted. 


Fremont, ErkuorN & MissouRT VALLEY RAILROAD COM- 
PANY V. AXSEL HAGBLAD.* 


Firep Decemser 7, 1904. No. 13,623. 


1. Petition: Surriciency. Petition examined, and held not to state 
a cause of action ex contractu against a common carrier, nor a 
cause of action at common law for the carrier’s negligence. 


: Passencer. Petition further examined, and held not to set 
forth facts sufficient to constitute the plaintiff a passenger so as 
to bring him within the provisions of section 3, article I, chapter 
72, Compiled Statutes, 1903. 


* Rehearing allowed. See opinion, p. 790, post. 
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3. Carriers: Duties. A railroad company owes only ordinary care to 
persons impliedly invited upon its platform who are not pas- 
sengers. 


: PASSENGER. In order to bring a person within the station 
house or upon the platform of a railroad station within the pro- 
tection of the legal duties owing by a common carrier to its pas- 
sengers, a person intending to become a passenger must go to 
the station at a reasoralle time before the time fixed for the de- 
parture of the train upon which he intends to take passage, in 
a proper manner, and there, cither by the purchase of a ticket or 
in some other manner, indicate to the carrier his intention to take 
passage and thus place hinisclf in the carrier’s charge. 


5. Pleading. In order to state a cause of action upon the statutory 
duty of a railroad company to a passenger who has not actually 
taken passage upon the train, it is necessary that the facts stated 
show that the person suing is one of the class of persons to 
whom the remedy is afforded by the statute. To plead that he is 
a passenger, in a case where the existence of such relation to 
the carrier is at issue, pleads a mere conclusion of law and is not 
sufficient. 


6. Passenger. From the time a passenger, as defined herein, places 
himself under the charge of the carrier as he begins his journey 
until he is afforded the opportunity to leave the premises of the 
carrier at its termination, he is “a passenger being transported,” 
unless by some act not attributable to the carrier the relation 
ceases. 


Error to the district court for Holt county: WinntaM 
H. Westover, JUpGce. Reversed. 


Benjamin T. White and J. B. Sheean, for plaintiff in 
error. 


AM. F. Harrington and A. F. Mullen, contra. 


LETTON, C. 


This action was brought by Axsel Hagblad, defendant 
in error, hereinafter styled the plaintiff, against the Fre- 
mont, Elkhorn & Missouri Valley Railrond Company, 
plaintiff in error, hereinafter styled the defendant. Judg- 
ment was rendered for the plaintiff below, and the defend- 
ant below brings error to this cout. The sole error as- 
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signed is that the trial court erred in overruling the de- 
fendant’s motion for a judgment on the pleading nor 
obstante reredicto. The defendant, by a general demurrer, 
hy seasonable objection to the introduction of evidence 
upon that ground, by motion for an instruction, and by 
motion for judgment non obstante veredicto, at every 
stage of the case challeneged the sufficiency of the allega- 
tions of the petition to state a cause of action against the 
defendant. The parts of the petition which are necessary 
to be set forth, in order to state the question involved, are 
as follows: 

“1. The plaintiff for cause of action alleges that the 
defendant is a corporation duly organized under the laws 
of the state of Nebraska, and has been such corporation 
for ten years last past; that the defendant is a corpora- 
tion engaged in the railroad business, and for ten years 
last past it has been a common carrier of passengers for 
hire upon its railroad, and has owned and operated a line 
of railroad in the counties of Madison, Antelope and Holt 
in the state of Nebraska; that Norfolk and Meadow Grove 
are stations upon the defendant’s line of railroad in Maidi- 
son county where it receives and delivers passengers oa 
and from its trains, and that the defendant on the 28th 
day of December, 1902, was a common carrier carrying 
passengers from Norfolk to Meadow Grove, and that the 
station at Norfolk where such passengers are received is 
commonly known as Norfolk Junction. 

“2. That on the 28th day of December, 1902, the plain- 
tiff purchased from the defendant at Norfolk, Nebraska, 
a ticket entitling him to a safe passage on the defendant's 
train from Norfolk to Meadow Grove, and insuring him 
against injury while a passenger on said train and while 
a passenger on the defendant’s premises at Norfolk; that 
while plaintiff was standing on the defendant’s station 
platform at Norfolk on the evening of said day, and after 
he had purchased and paid the defendant for said ticket, 
and while he was a passenger on the defendant’s premises, 
and while he was waiting for the arviyal of the defendant’s 
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train which was to carry him from Norfolk to Meadow 
Grove, he was struck by an engine and cars run and 
operated upon the defendant's railroad track at Norfolk, 
and which train was under the direction and with the 
knowledge, approval and consent of the defendant. That 
by being struck by said engine and said cars the plaintiff 
was thrown down, mangled, bruised and injured, and 
sustained the following injuries.” 

It will be observed that the petition does not allege that 
any act was negligently done. If the action had been 
brought against an individual for damages occasioned by 
his negligence which resulted in the injuries complained 
of, it would be essential to allege that the injuries were 
oceasioned by the negligence of the defendant, either by 
setting forth facts which would constitute negligence as 
a matter of law, or by pleading generally that the defend- 
ant was negligent in performing or omitting to perform 
the acts complained of as constituting negligence. Omaha 
GR. V. R. Co. v. Wright, 49 Neb. 456. The allegations of 
the petition under consideration do not set forth that the 
act by which the plaintiff was injured was done negli- 
gently, and no fact is alleged which constitutes negligence 
as a matter of law under the common law, nor by statute 
unless the plaintiff was one of a class embraced under the 
provisions of section 8, article I, chapter 72, Compiled 
Statutes, 1903 (Annotated Statutes, 10039), relating to 
injurics to persous while being transported over railroads 
in this state. Since the petition was assailed at every 
stage in the progress of the cause, the pleader will be 
presumed to have stated his case as fairly to himself as 
the facts will warrant, and the familiar rule applied that 
the allegations in the petition and all presumptions aris- 
ing therefrom will be construed against the pleader, and 
no presumptions in his fayor indulged in. Uaving these 
rules in mind, therefore, it will be observed that the 
only allegations of the petition which show the manner 
in which the plaintiff was injured are that, while plain- 
tiff was standing on defendant's station platform at 
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Norfolk on the < evening ‘of December 28, 1902, he was © 
struck by an engine and cars run and operated upon the 
defendant’s railroad track, which train was run under the 
direction and with the knowledge, approval and consent 
of the defendant. That, by being struck by said engine 
and cars, the plaintiff was injured. Taking these al- 
legations alone, without the aid of any presumptions, they 
appear to be somewhat inconsistent. The plaintiff, 
while standing on the platform, was struck by the engine 
and cars operated upon the track. The plaintiff stood 
presumably upon a safe and properly coustructed plat- 
form, the engine and cars were presumably properly con- 
structed and properly operated, and the track was pre- 
sumably in good condition for the purpose of its construc- 
tion. If we accept these facts as true, then, unless the 
plaintiff was so situated at the time of the accident that, 
though he was standing upon the platform, his body pro- 
jected over the track in such manner that properly con- 
structed and operated engine and cars night strike him, 
no injury could result. This being the case, the inference 
must be drawn that, presuming that the defendant was 
operating its trains with due care and caution, the plain- 
tiff placed himself in a position that common knowl- 
edge would show to be one of danger. We conclude there- 
fore that the petition fails to disclose any facts which con- 
stitute negligence on the part of the defendant as a mat- 
ter of law irrespective of the statute, and does not state 
a cause of action if based upon a common law liability of 
the defendant. 

The plaintiff contends that the petition states a good 
cause of action upon three grounds: First, it states a 
breach of contract to safely convey the plaintiff from the 
point where he purchased the ticket to the point of desti- 
nation; second, it states a cause of action under the 
statute hereinbefore alluded to; third, it states a cause of 
action on the ground of negligence, by stating facts which 
as a matter of law constitute negligence on the part of the 
defendant. 
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As to the first contention, we think it clear that this 
petition is not based upon contract. No promise and no 
consideration therefor have been alleged. The petition 
alleges that the plaintiff purchased a ticket. While it is 
true that a railroad ticket. is evidence of a contract be- 
tween the carrier and the purchaser thereof, still the plea 
that the plaintiff purchased a ticket for a passage from 
Norfolk to Meadow Grove, without alleging that the de- 
fendant agreed to carry him between these points in con- 
sideration of the sum paid, and alleging further a breach 
of the contract, does not set forth an action ce contractu. 
15 Ency. Pl. & Pr., p. 1125, and notes. 

“There is a class of cases arising out of contract, where, 
by reason of the contract, the law raiscs a duty, for the 
breach of which duty an action on the case may be main- 
tained; and in such cases the contract, being the basis and 
gravamen of the suit, must be alleged and proved. * * * 
But when the gist of the action is a breach of duty and not 
of contract, and the contract is not alleged as the cause 
of action, and when, from the facts alleged, the law raises 
the duty by reason of the calling of the defendant—as in 
case of innkeepers and common carriers—and the breach 
of duty is solely counted upon, the rules applying to ac- 
tions er dclicto determine the rights of the parties.” Frink 
v. Potter, 17 Ill. 406. See also Wright v. Geer, 6 Vt. 
151; Bank of Orange v. Brown, 3 Wend. (N. Y.) 158; 
MPCall v.. Forsyth, 4 W. & S. (Pa.) 179. 

We conclude therefore that the gist of this action under 
the allegations of the petition is a breach of duty arising 
from the obligations imposed by law upon common ear- 
riers, and that it is not an action upon the contract of 
carriage. 

We have already considered the third ground upon 
which the plaintiff asserts the petition is sufficient, and 
decided that his position as to this is unsound. There 
remains, however, to be considered the contention that 
the petition states a cause of action under section 8, 
article I, chapter 72, Compiled Statutes, 1903 (Annotated 
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Statutes, 10039), and this presents an important point 
for consideration. Section 3 is as follows: “Every rail- 
road company, as aforesaid, shall be liable for all dam- 
ages inflicted upon the person of passengers while being 
transported over its road, except in cases where the in- 
jury done arises from the criminal negligence of the per- 
son injured, or when the injury complained of shall be the 
violation of some express rule or regulation of said read 
actually brought to his or-her notice.” The plaintiff con- 
tends that under the allegations of the petition he was a 
passenger and was injured while being transported over 
the defendant’s railroad, and that since this fact appears 
upon the face of the petition the liability of the company 
for damages sustained by him is fixed, unless, by proper 
pleading and ‘proof as to the plaintiff's criminal neeli- 
gence or violation of some rule or regulation actually 
brought to his notice, it relieves itself from the burden and 
froin the conclusive prestunption of negligence which is 
placed upon it by the statute. On the other hand, the de- 
fendant insists that a purchaser of a railroad ticket while 
standing on a station platform waiting for the arrival of a 
train on which he intends to take passage does not come 
within the class of passengers protected by the statute, and 
that such a person is not a “passenger being transported” 
over the carrier’s read. And in this connection the de- 
fendant calls attention to the fact that the petition docs 
not allege that the plaintiff was injured while attempting 
to alight from or board his train, or that he had begun his 
journey by taking passage on the train. It is obvious 
therefore that the determination of the question presented 
rests upon the inquiry whether a person who has bought 
a ticket and is upon a station platform awaiting the ar- 
rival of a train upon which he intends to take passage is a 
passenger being transported over its road, 

Defendant argues that the common law recognized two 
classes of passengers, those being transported and those 
not being transported, and established different degrees 
of care, and in case of injury different rules as to the bur- 
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den of proof. That as to the firsi class the carrier was 
bound to exercise the highest degree of care which humau 
skill and foresight could devise, and that an injury dons 
to one of this class arising from defective roadbed, equip- 
ment or management was presnined to have been caused 
by the negligence of the carrier. That as to the secow 
class, those not being actually transported, the carricy 
was only bound to exercise ordinary care, and from an 
injury to one of this class no presnimption of negligence 
was raised against the carrier. 

As to the first proposition there is no difference of opin- 
ion worthy of mention. The doctrine that the carrier 
must exercise the highest degree of care is accepted as the 
settled rule in nearly all jurisdictions. The reason for this 
rule is well stated by the supreme court of the United 
States in an carly case, Philadelphia & Rk. R. Co. ve. 
Derby, 14 How. (U. 8.) *468, decided in 1852: “When car- 
riers undertake to convey persons by the powerful but 
dangerous agency of steam, public policy and safety re- 
quire that they be held to the greatest possible care and 
diligence. And whether the consideration for such trans- 
portation be pecuniary or otherwise, the personal safety 
of the passengers should not be left to the sport of chance 
or the negligence of careless agents. Any negligence, in 
such cases, may well deserve the epithet of ‘gross.’ ” “Any 
relaxation of the stringent policy and principles of the 
law affecting such cases, would be highly detrimental to 
public safety.” 

As to the second proposition, however, the authorities 
are not wiiform, one class of cases following the doctrine 
laid down in 2 Shearman and Redfield, Law of Negligence 
(3th ed.), sec. 501, as follows: 

“When Ordinary Care Only Required. The requirement 
of extraordinary care, being founded upon the special 
risk of human life involved in the business of carrying 
passengers, is not to be extended to incidents of the busi- 
ness which do not involve such risk, and in which the 
carrier stands in the same relation to the passenger as do 
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other business men from whom such peculiar care is not 
required. Hence, while a carrier must use ordinary care 
to make the means of approach and departure and other 
uccessories safe for the use of passengers, he is not re- 
quired to use any higher degree of care with reference to 
these things. Therefore, with regard to platforms, stairs, 
walttng-rooms in a station, the ground surrounding it and 
other premises of a railroad conpany, its obligation to 
puss: ngers is only one of ordinary care, in common with 
that of all other occupants of land or buildings, inviting 
persons to enter thereon, for compensation; since passen- 
gers are no more endangered, in such places, than they are 
in similar premises not belonging to a railroad company.” 
Pernsylrania R. Co. v. Marion, 104 Ind. 239; Kelly v. Man- 
hattan Rk. Co., 112 N. ¥. 448; Lafflin v. Buffalo & 8S. R. Co., 
106 N.Y. 186; Falls v. San Irancisco & N. P. R. Co., 97 
Cal. 114; Moreland v. Buston & P. R. Co., 141 Mass. 31; 
Jordan v. New York, N. H. & H. R. Co., 165 Mass. 346; 
Stokes v. Suffock & C. R. Co., 107 N. Cav. 178; MWeDonald 
re Chicago & N. AW. R. Co., 26 Ta. 124; Southern R. Co. v. 
Reeves, 116 Ga. 748. 

The other class of cases hold in the main that the ear- 
ricr’s duty to a passenger is the exercise of the highest 
care at all times that the relatiou subsists, from the time 
that a person becomes a passenger until he ceases to be 
such, his journey is completed and he has left the car- 
rier’s premises. A few of the cases holding the carrier to 
the same degree of care with reference to a person. who 
has become a passenger, from the time he assumes such 
relation until within a reasonable time after his alight- 
ing from the train and departure from the platform or 
station at his destination, are the following: Gaynor cv. 
Old Colony & N. R. Co., 100 Mass. 208, 97 Am. Dec. 96; 
Grand Rapids & I. R. Co. v. Martin, 41 Mich. 667; Knight 
v. Portland S. & P. R. Co., 56 Me. 2384; Warren v. Fiteh- 
burg R. Co., 8 Allen (Mass.), 227; Dodge v. Boston & B. 
Steamship Co., 148 Mass. 207; Weston v. New York Ele- 
rated PR. Co., 73 N.Y. 595; Norfolk &€ W. R. Co. v, Galli- 
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her, 89 Va. 689; Burke cv. Chicago & NX. W. R. Co., 108 Tl. 
App. 565; Arantz cv. Rio Grande W. R. Co., 12 Utah, 104, 
30 L. R. A. 297; Johns v. Charlotte, C. & A. R. Co., 39 
S. Car. 162, 20 L. R. A. 520. 

The question as to which of these two rules governs the 
liability of railroads for injuries to passengers upon their 
station platforms or premises in this state, as presented 
by the pleading in this case, depends upon the proper con- 
struction to be given to the phrase, “a passenger while 
being transported over its road.” If the intention of the 
legislature was that this phrase should be construed lit- 
erally, then a passenger not actually in process of being 
moved or carried from one point to another would not be 
within the protection of the statute. This court, however, 
has recently had occasion to coustrue this phrase to some 
extent. In the case of the Chicago, R. L. & PLR. Co. v. 
Sattler, 64 Neb. 636, 646, this provision is discussed with 
reference to the facts in that case, where a passenger left 
the train on his own volition for a purpose not incident 
to the journey. In that case it is said: 

“We are agreed that the words ‘while being transported 
over its road’ is a qualifying phrase, intended to limit 
liability on the part of the company, and that we must 
give it the force intended by the legislature. We cannot, 
however, agree with the plaintiff in error that it was in- 
tended to exclude all passengers who leave the car pro- 
vided for them by the carrier. It is well known that many 
—perhaps most—roads provide eating houses and other 
accommodations for the comfort or convenience of their 
patrons, and that regular stops are made for meals, re- 
quiring the passengers to leave the car in which they are 
being transported, and often to cross numerous tracks on 
their way to and from the car to the dining room or res- 
taurant. In such cases one does not lose his character as 
a passenger in the course of transportation over the road, 
or the protection of the statute. The duty of the company 
to provide him safe ceress and ingress for such necessities 
as are required on his journey, and which the road assumes 
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to furnish, and which it invites him to partake of, is 
no less stringent than to furnish him safe passage on its 
cars. While seated in the dining room of the company 
he is under its control, and must conform to its rules, as 
fully as while on the train; and, while thus subject to the 
rules and regulations of the company, he is their passen- 
ger, entitled to like protection from damage from the 
operating of the road as while seated in the ear, proceed- 
ing on his journey. We believe and hold that it was 
intended to include in the words ‘while being transported 
over its road’ all passengers actually on the train, 
whether the same is in motion or standing on any part of 
the road: and it further includes those passengers leaving 
the train for any necessary purpose incident to their jour- 
ney, such as a change of cars, or to procure refre sliments 
at any point where the same is furnished by the company, 
and where an express or implied invitation is extended to 
the passengers to leave the car for that purpose.” The 
phrase then is not in all cases to be literally construed. 
If a person who has left the train for any necessary 
purpose incident to the journey, such as to procure re- 
freshments at a point where the same is furnished by the 
company, is, while upon the plattorm on his way to the 
cating house and during his return to the train, “a pas- 
scnger being transported” within the contemplation of the 
statute, is not the intending passenger who has purchased 
his ticket and who may walk side by side with him upon 
the station platform on bis way to the same coach equally 
a passenger being transported? He is upon the company’s 
premises furnished to him for the purpose of procuring 
his ticket and giving him access to the train, and has be- 
vun his journey. Should an injury occur to both, can 
one rule be applied to an action brought by the passenger 
who was returning from the dining room to the train, and 
another rule to the passenger who was walking with him 
from the waiting room or ticket office to the same train? 
Further than this, how can a reasonable distinction be 
drawn between the duty of the railroad company to the 
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passenger sitting in a train about to move from the sta- 
tion, and a passenger upon the platform, or in the station 
house, ready to take the train and begin his journey? 

It is argued in the defendant’s brief that the legislature, 
in adopting the languaze of the courts when defining the 
class of passengers entitled to the highest degree of care, 
adupted the same meaning and construction as was given 
to that language by those courts. But as we have seen 
the courts are not uniform in their holdings in this re- 
spect, and from the whole course of legislation an judicial 
construction within this state we believe that the legisla- 
ture, by the use of the language quoted in the section 
under corsideration, intended no more and no less than 
that every individual to whom the carrier owed the care 
due a passenger should, as long as the relation existed, 
be within its terms, but that when the relation ceases, 
either by voluntary disregard of reciprocal rights and 
dutics of the passenger as in the Sattler case, or by dis- 
regard of the reasonable rules and regulations of the ear- 
rier on the part of the passenger, or by his criminal negli- 
gence, the carrier Lesomes absolved upon his part from the 
presumption of negligence created by the statute; or, to 
place the idea in other words, that from the time the 
intending passenger places himself under the charge of 
the carrier as he ic gins his jonrney until he is afforded 
the opportunity to leave the premises of the carrier at its 
termination, he is “a passenger being transported,” unless 
by some act not attributable to the carrier the relation 
ceases. 

When does the relation of carrier and passenger begin? 
With but minor differences depending upon the circum- 
stances in each particular case, the courts are generally 
agreed upon this point. The general rule seems to be that 
where a pcrson intending to take passage upon a train 
goes into a station within a reasonable time prior to the 
hour of dcparture of the train, in a proper manner, and 
there, either by the purchase of a ticket or in some other 
manner, indicates to the carrier his intention to take 
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passage, from that time on, while waiting for his train, 
he is entitled to all the rights and privileges of a passen- 
ger. In 4 Elliott, Railroads, p. 2459, note 1, it is said 
the true doctrine is announced by the supreme court of- 
Massachusetts in Webster v. Fitchburg R. Co., 161 Mass. 
298. In that cuse a person who held a ten-trip ticket was 
struck and killed by a train when he was running rapidly 
from the direction of the public street across the defend- 
ant’s premises outside of the passenger station to the track 
on which was an incoming train, apparently with a view 
to take another train which was about to start for Boston 
on the track beyond. It wag contended that, inasmuch 
as he had previously obtained a ticket and was on the de- 
fendant’s premises in a place designed for the use of 
passengers outside of the station, and was about to take 
a train, he had become a passenger. The court, however, 
say: 

“One becomes a passenger on a railroad when he puts 
himself into the care of the railroad company to be trans- 
ported under a contract, and is received and accepted as a 
passenger by the company. There is hardly ever any 
formal act of delivery of one’s person into the care of the 
carrier, or of acceptance by the carrier of one who pre- 
sents himself for transportation, and so the existence of 
the relation of passenger and carrier is commonly to be 
implied from circumstances. These circumstances must 
be such as to warrant an implication that the one has 
offered himself to be carried on a trip about to be made, 
and that the other has accepted his offer, and has received 
him to be properly cared for until the trip is begun, and 
then to be carried over the railroad. A railroad company 
holds itself out as ready to receive as passengers all per- 
sons who present themselves in a proper condition, and 
in a proper manner, at a proper place to be carried. It 
invites everybody to come who is willing to be governed 
by its rules and regulations. In a case like this, the ques- 
tion is whether the person has presented himself in readi- 


ness to be carried, under such circumstances in reference 
53 
e 
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to time, place, manner, and condition that the railroad 
company must be deemed to have accepted him as a pas- 
senger.” 

The rule stated in this case has becn approved and cited 
many times since its announcement, both by text writers 
and by courts, and we believe the doctrine stated to be 
sound. If the plaintiff has not brought himself within 
this rule he was not a passenger, and never became such 
in the eye of the law, and unless by the allegations of his 
petition he is within the class his petition will not state a 
cause of action. It will be observed that the petition con- 
tains no allegation in regard to the time when the train 
upon which he was intending to take passage was due to 
depart from Norfolk. It alleges the purchase of a ticket, 
but that alone does not make a person a passenger. 

In Illinois C. R. Co. v. O’Kcefe, 168 Ill. 115, 39 L. R. A. 
149, it is said: 

“One does not become a passenger until he has put 
himself in charge of the carrier and has been expressly or 
impliedly received as such by the carrier. * * * The 
purchase of a ticket does not make one a passenger unless 
he comes under the charge of the carrier and is accepted — 
for carriage by virtue of it.” 

This case is reported in 61 Am. St. Rep. 68, with a 
monographic note upon the general subject of who are 
passengers and when they become such. 

In Illinois C. R. Co. v. Laloge, 118 Ky. 896, 62 L. R. A. 
405, the facts were that a passenger went to the railroad 
station five hours before her train was due, and was as- 
saulted. A statute of Kentucky requires the ticket office 
and waiting room to be opened, lighted and warmed 30 
minutes before train time. The court held that it was the 
duty of the carrier to provide such facilities for intending 
passengers within a reasonable time before the departure 
of its trains. That 30 minutes was a reasonable time, and 
that, by coming to the station five hours before the 
schedule time for the departure of the train, the plaintiff 
did not become a passenger. That there was no obliga- 
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tion upon the railroad to furnish accommodations for the 
entertainment for an indefinite length of time of those 
who contemplate in the future becoming its passengers. 
That there was no invitation, either express or implied, 
until within 30 minutes before train time, and that 
consequently it owed no duty to the plaintiff other or 
different from that owing to any ordinary person. 

In Phillips t. Southern R. Co., 124 N. Car. 128, 45 L. R. 
A. 168, the circumstances were that a person went to tlie 
railroad station five hours before train time. The carrier 
had a rule to close its waiting room until 30 minutes 
before the time of departure of each train. The night was 
cold, the plaintiff was ejected, and was injured by the con- 
traction of a severe cold and subsequent illness. In the 
opinion the court say: 

“A party coming to the railroad station with the inten- 
tion of taking the defendant’s next train becomes, in con- 
iemplation of law, a passenger on defendant’s road, pro- 
vided that his coming is within a reasonable time before 
the time for departure of said train. To constitute him 
such passenger it is not necessary that he should have 
purchased his ticket, as seems to have been considered by 
his Honor. 1 Fetter, Carriers of Passengers, sec. 288. 
But the purchase of the ticket would probably be con- 
sidered the highest evidence of his intention. But still, 
it is his coming to the station within a reasonable time 
before, with the intention to take the next train, that 
creates the relation of passenger and carrier.” 

Another instructive case is Louisville &d N. R. Co. v. 
Reynolds, 71 8. W. (Ky.) 516. The plaintiff had gone to 
the station to take a train at 11 P. M. His train was late, 
though he testified he did not know this. While he was 
standing on the platform about 15 feet from the track, he 
was struck by a piece of coal which fell from a train 
which was passing rapidly by with loaded coal cars, and 
was severely injured. The court said: 

“Appellee was * * * rightfully on the platform, and 
sustained the relation of passenger to the appellant for he 
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was there to take the train, and, the waiting room being 
closed, had a right to be on the platform. It was train 
time, and so he had a right to come to the station at this 
time to take the train; and if it be true that he was told 
that the train was late, being at the station he had a right 
to remain there, and wait for it.” 

With these views we concur. 

A railroad company is not bound to furnish a place of 
entertaininent for persons who may intend at some future 
time to become passengers over its road, and such a per- 
son who resorts to its station, or who stands upon its plat- 
form exposing himself to such dangers and risks as may 
naturally and obviously occur at such a place by reason 
of rapidly moving trains, switching of freight cars, or 
engines passing by or by the moving of articles of freight, 
assumes and takes upon himself the risk of injury, and is 
entitled to the carrier’s protection in no greater degree 
than any other licensee. Ordinary care under all the cir- 
cumstances of the time and place is all he is entitled to. 
The fact that he may have procured a ticket is immaterial. 

The relation of carrier and passenger does not begin 
until within a reasonable time prior to the time fixed for 
the departure of the train the prospective passenger in- 
tends to take, and not until he has in some manner, either 
expressly or impliedly, placed himself within the carricr’s 
charge. If, within a reasonable time before the departure 
of the train he intends to take, he goes to the place pro- 
vided for the reception of intending passengers, and there 
places himself actually or impliedly within the carticr’s 
care, then, and not until then, the law places around him 
the protection vouchsafed to passengers, and charges the 
carrier with the highest degree of care for his safety. To 
hold otherwise would be to place a most unjust and oner- 
ous burden upon the carrier. In this day and age of 
“limited trains,” “lightning expresses,” ““vers,” “cannon 
balls,” as they are sometimes fancifnlly' designated, many 
stations and platforms upon main lines of railroads are 
passed by such trains at rates of speed as high as 60 miles 
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an hour. If a railroad company were held to the same 
high degree of care to persons who are not passengers over 
its road, resorting to its stations to loaf or loiter, it would 
be compelled to moderate the rate of speed of such trains 
at every way station along its line, and otherwise would 
be compelled to interfere with the operation of its trains, 
and the proper conduct of its business, to preserve the 
safety and welfare of persons to whom it owed no duty. 
Such a rule would be intolerable, and has not been en- 
acted by the section under consideration. In order to 
state a cause of action upon the statutory duty of a rail- 
road company to a passenger, it is necessary that the facts 
stated show that the person suing is one of a class of per- 
sons to whom the remedy is afforded by the statute. To 
plead that he is a passenger, in a case where the existence 
of such relation to the carrier is at issue, pleads a mere 
conclusion of law and is not sufficient. This rule has been 
well stated in the case of Harris r. Stevens, 31 Vt. 79, 
where the plaintiff sued in trespass for removal from a 
railroad station house, and in his replication attempted. to 
establish his right to be and remain at the station. The 
court sustained a demurrer to the replication, and en- 
tered judgment for the defendant. In the syllabus the 
court say: The right to enter and remain at a railroad 
station house extends only as far as is reasonably neces- 
sary to secure to the traveler the full and perfect exercise 
‘and enjoyment of his right to be carried upon the cars, 
“and as to what is a reasonable time will depend upon the 
circumstances of each particular case. And in the opin- 
ion it is said: 

“Tt is not alleged that it was the intent of the plaintiff 
to go upon the then next regular train, or that his ticket 
was for such train. For aught that is alleged his ticket 
may have been for, and his intent to go upon, one of those 
trains called excursion trains that are advertised to run 
at some particular time, and for which tickets are sold 
many days in advance of the time of departure. In this 
respect we think the replication is defective; the plaintiff 
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should have alleged that at the time, when, etc., he was 
at the station awaiting the departure of a train that was 
expected soon to leave, and on which he intended to go. 
The replication should show that the plaintiff was there 
intending to go upon a train that was expected to leave 
within such a short period of time thereafter, that, in 
view of the rule as before laid down, he would have the 
right to remain at the station until its departure. This 
replication, we think, does not show such a state of facts 
as are necessary to vest such right in the plaintiff, and 
therefore it is insufficient.” 

So far then from having brought himself within the 
class of “a passenger being transported” as the statute 
prescribes, plaintiff in this case has not even pleaded 
facts sufficient to show that he was a passenger under the 
non-statute law prescribing the qualifications of the class 
of persons embraced under that general designation. For 
these reasons, we are of the opinion that the petition does 
not state a cause of action under the statute, and that the 
demurrer and objections to the introduction of evidence 
should have been sustained. 

A bill of exceptions was settled and allowed in the case,’ 
but, since the sole question presented is the sufficiency of 
the petition, we have not examined the same. 

We recommend that the judgment of the district court 
be reversed and cause remanded for further proceedings. 

AMES and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause is remanded for further proceedings. 


REVERSED. 


The following opinion on rehearing was filed March 8, 
1906. Former opinion modified: 


Carriers: PASSENGERS. Upon reexamination of the question, the sixth 
paragraph of the syllabus to the former opinion, ante, p. 773, is 
disapproved, and former opinion modified. 
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LETTON ; J. 


A rehearing of this case was granted mainly upon the 
question of whether the proposition laid down in the sixth 
paragraph of the syllabus of the former opinion, ante, p. 
778, is a correct statement of-the law. This praagraph 
is as follows: “From the time a passenger, as defined 
herein, places himself under the charge of the carrier as 
he begins his journey until he is afforded the opportunity 
to leave the premises of the carrier at its termination, he 
is ‘a passenger being transported,’ unless by some act not 
attributable to the carrier the relation ceases.” No attack 
has been made upon the principles laid down in the former 
opinion as to when the relation of carrier and passenger 
begins, nor is the applicability of the rule questioned re- - 
quiring the highest degree of care to be exercised by the 
carrier for the safety of a passenger, but it is earnestly 
contended that the proposition above quoted was unneces- 
sary to a decision of the case and is unsound as a state 
ment of the law. In Chicago, R. I. & P. R. Co. v. Sattler, 
64 Neb. 636, it is said: 

“We believe and hold that it was intended to include 
in the words ‘while being transported over its road’ all 
passengers actually on the train, whether the same is in 
motion or standing on any part of the road: and it fur- 
ther includes those passengers leaving the train for any 
necessary purpose incident to their journey, such as a 
change of cars, or to procure refreshments at any point 
where the same is furnished by the company, and where 
an express or implied invitation is extended to the pas- 
sengers to leave the car for that purpose.” 

In our former opinion it was asked whether one rule 
could be applied to an action brought by a passenger 
returning from the dining room to the train, and another 
rule to a passenger walking with him from the waiting 
room or ticket office to the same train, and it was upon 
this statement in the Sattler case that the proposition 
herein attacked was founded. After further argument, 


“_ 
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and upon more mature consideration, we are convinced 
that there is merit in plaintiff in error’s contention, and 
that, as said in the Sattler case, we must give the qualify- 
ing phrase the force intended by the legislature. The 
difficulty lies in defining and limiting the class of persons 
who are “passengers while being transported over its 
road.” When does the act of transportation begin and 
when does it end, and when, if ever, during the journey is 
the passenger not within the protection of the statute? 
We have held that this section makes railroad companies 
insurers of the safety of their passengers. Chicago, R. 7. 
& P. R. Co. v. Zernechke, 59 Neb. 689; Chicago, B. & Q. R. 
Co. v. Landauer, 89 Neb. 803; Fremont, bh. & UW. V. R. Co. 
vo. French, 48 Neb. 688. Such an onerous burden should 
not be imposed to a greater extent than warranted by leg- 
islative sanction. In its brief, plaintiff in error concedes 
that the statute should apply to passengers who are getting 
on or off the platform and steps of tle cars, and who are 
actually riding within the cars, but whether this is a 
proper limitation or not we are not called upon to de- 
termine in this case. It would seem, however, that, after 
a person becomes a passenger as laid down in the former 
opinion, the carrier is held to his common law liability 
alone until the time when the passenger is in the act of 
journeying, and that from the time that act begins until 
its termination, and during the necessary incidents of the 
transportation, he is “being transported.” The discus- 
sion, in the former opinion and at this time upon this 
point, is rather academic than necessary to the decision 
of the case, and it is only for the purpose of avoiding mis- 
conceptions in the future that we thought it necessary to 
reexamine this question. Whether or not a passenger is 
a passenger “being transported” depends upon the cir- 
cumstances of each particular case and, until the oceasion 
arises, it is difficult, if not impossible, to draw an exact 
line between the two classes. Upon the whole, since it 
is unnecessary in this case to pass upon this question, we 
think it had better be left an open one for future consider- 
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ation, when it becomes necessary to the determination of 
an actual controversy in which discrimination and distinc- 
tion between the two classes of passengers must of neces- 
sity be made. The sixth paragraph of the syllabus is 
therefore disapproved, and the opinion modified accord- 
ingly. 

OPINION MODIFIED. 


CHICAGO, BURLINGTON & QUINCY RalLRoAD COMPANY Y. 
ALBERT SEVCEK,* 


Fitep DecemMBer 7, 1904. No. 13,655. 


1. Railroads: Fences. Where a railroad company outside the limits 
of a city, town or village has established a flag station, with 
platform, elevator, office and scales, coal house, corn-cribs, etc., 
for public use, it is not bound, under the provisions of the 
statute requiring railroads to be fenced, to fence its road in such 
a manner as to prevent the public from having proper access 
to its station grounds. 


2. The failure to fence is excusable, however, only 
to an extent sufficient to afford the public and the railroad com- 
pany necessary facilities for transacting the business reasonably 
to be expected at this locality. 

3. It is the locality where animals pass onto the 


right of way that determines the liability of the company, as 
between a place where the statute requires it to fence its road 
and a locality which it is not required to fence. 


4, Killing Animals: Basasmrry. Under the facts in this case, held 
that the railroad company was not excused from fencing its 
road at the point where the animals went upon the right of way, 
and that it was liable for the killing of the same. 


Ernor to the district court for Howard county: CHARLES 
L. GUTLERSON, JUDGE. Affirmed. 


J. W. Deweese and Frank EH. Bishop, for plaintiff in 
error. ‘ 


T. T. Bell, contra. 


* Rehearing allowed. See opinion, p. 799, post. 
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Lerron, C. 


The sole question presented in this case is whether or 
not the railroad company is liable for the killing of six 
hogs belonging to defendant in error, which were killed 
at a point within the station grounds at the station of | 
Warsaw, in Howard county. Warsaw is a flag station on 
the line of the railroad, there is no town or village at the 
station, but there is a platform, side track, elevator, office 
and scales, stock-yards, coal house and corn-cribs. The 
railroad track runs nearly straight east and west, a side. 
track being on the south side of the main track about 900 
feet long. At this point for a distance of about 1,200 feet 
the right of way is 200 feet wide, on the north side of the 
track being 50 feet and on the south side 150 feet from 
the center line of the track. The elevator, stock-yards, 
corn-crib and coal house are all situated upon the south 
side of the track, while the platform is upon the north 
side. There is also upon these grounds a house which is 
occupied part of the year by a man who attends to buying 
and shipping grain at the elevator. <A public highway 
runs across the right of way between the stock-yards and 
the elevator almost at right angles to the track. The evi- 
dence shows that Warsaw is a time-card station which has 
the time for the arrival and departure of trains set down; 
that no ticket office or waiting room is there, and no 
tickets are sold at the station, but that tickets are sold 
from other points to that place. There are usually from 40 
to 50 car loads of freight a year, and grain, live stock, 
emigrant movables, and machinery, baggage and trunks, 
and people are loaded and unloaded at the platform, stock 
is shipped and received at the stock-yards, and coal re- 
ceived and sold at the coal house. 

Section 1, article I, chapter 72, Compiled Statutes, 1903 
(Annotated Statutes, 10020), requires all railroads to 
erect and maintain fences on the sides of their railroad 
sufficient to prevent cattle, horses, sheep and hogs from 
getting on the railroad, except at the crossings of public 
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roads and highways, and within the limits of towns, cities 
and villages, and requires them at all road crossings to 
maintain cattle-guards sufficient to prevent cattle, horses, 
sheep and hogs from getting onto such railroad, and makes 
the railroad corporation liable for damages to stock killed 
or injured where the fences and guards are not in suffi- 
ciently good repair to accomplish the object for which the 
same are prescribed. If this statute is to he constrned 
literally, the only exception to the requirement of fencing 
is in public highways, and within the limits of towns, 
cities and villages; and, since Warsaw is neither a town, 
city or village, the defendant in error has no defense. 
Must the statute be strictly and literally construed? This 
statute has heretofore come before this court for constrie- 
tion with reference to the duty of the railroad company 
to fence near its switch tracks. In Chieago, B. & Q. R. 
Ca. v. Hogan, 27 Neb. 801, where it was stipulated that 
the corporate limits of a city, with buildings thereon, ex- 
tended along one side of the various side tracks of a rail- 
way, the land on the other side not being platted; that the 
side tracks were necessary for the business of the com- 
pany, and that it would be inconvenient and unsafe to 
the employees of the company if the cattle guard and fence 
were erected, it was held that the railway company was 
not required to fence its tracks at that point. Upon a re- 
hearing the former conclusion was reaffirmed, and the 
action was reversed and dismissed. 30 Neb. 686. 

In Union P. R. Co. v. Knowlton, 43 Neb. 751, an animal - 
was killed at a point about midway between the limits of 
the city of Lincoln and the village of West Lineoln. On 
the part of the railroad company it was contended that 
the point was within the actual limits of the Lincoln yard; 
that the track was in constant use in the making up of 
trains, and that a fence thereon would be dangerous to 
employees. The court say: 

“Tt is conclusively shown that the defendant’s depot 
crounds are situated more than a mile distant from the 
point of the collision. Nor is there in the record any 
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evidence tending to prove that the use of the track be- 
tween Lincoln and West Lincoln was necessary in the 
making up of trains, or that the facilities afforded by the 
tracks within the yard limits were insufficient for that 
purpose. The most that can be claimed by the defendant 
is that it is convenient for it to use the track in question 
in making up its trains and that it was occasionally used 
for that purpose. The legislature could not have intended 
the provision of the exception above noted to include 
tracks outside of the limits of cities, towns and villages, 
remote as is this one from the depot grounds and side 
tracks and not necessary for use in making up trains.” 

In Minnesota a similar statute made no exceptions as 
to fencing within cities or villages, and the court held that 
there was no reason why the requirements of the act 
should not apply within cities and villages as well as in 
the country, and that other provisions of the law with 
reference to obstructing streets and highways would pre- 
vent the inclosure of the railroad track at such points. 
The court further said, however: 

“There is another exception implied as to places re- 
quired to be left open by the public necessity or conven- 
ience, such as grounds about stations which are used for 
the entrance or exit of passengers, or the receipt and de- 
livery of freight; but this public convenience is the limit 
of the exception.” Greeley v. St. P., M. & M. R. Co., 33 
Minn. 136, 22 N. W. 179. 

The statute is an exercise of the police power of the 
state enacted for the welfare not of the railroad but of the 
people. The object of statutes of this nature is primarily 
the benefit of the public, and. secondarily for the benefit 
of private individuals. In its construction, therefore, 
courts:must give that construction which is most for the 
public benefit, and must consider in a secondary degree 
what is the interest of the individual. To enforce the 
statute accordingly the letter would effectually deprive the 
public of all the convenience and. advantage obtained by 
the location of a railroad station, grain and coal market, 
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and stock-yard at that point, and would prohibit every 
railroad corporation from maintaining transportation 
facilities for the convenience of farming communities 
away from the limits of towns, cities or villages. It is not 
the benefit to the railroad that is to be considered so niuch 
as the welfare and convenience of the public. Every rail- 
road company in this state is required by statute to fur- 
nish sufficient accommodations for the transportation of 
passengers and freight, and to take, transport and dis- 
charge all passengers to and from such stations as the 
trains stop at, from or to all places and stations upon their 
road, on the due payment of fare or freight bill. Under 
this section the railroad company is compelled to trans- 
port passengers to Warsaw upon the due payment of fare, 
and to furnish them proper facilities for access to or egress 
from their station platform. It is unreasonable to sup- 
pose that the law compels a railroad company to furnish 
facilities to the public, and at the same time it be com- 
pelled by another law to fence the public out from such 
facilities. This would be manifestly a foreed construc- 
tion of the law. The legislature certainly never intended 
to prevent a railroad company from furnishing such fa- 
cilities to rural communities in which no town or village 
exists, where the demand justifies the giving of the same. 
As between the right of the public to thus be accommo- 
dated, and the danger of the loss to the owner of live stock 
by the straying of his animals upon the track, the benefit 
to the public is of more importance, and there is an im- 
plied exception to the strict letter of the statute which is 
dictated by sound reason. 

We agree therefore with the contention of the plaintiff 
in error that a railroad company is not bound to fence its 
tracks in such a manner as to exclude the public from 
proper access to its station grounds. The failure to fence 
is excusable, however, only to an extent sufficient to afford 
the public and the railroad company necessary facilities 
for transacting the business reasonably to be expected at 
this locality. While the railroad company would be ex- 
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cused from fencing a sufficient portion of its right of way 
to allow the public access to the loading and unloading 
facilities there provided, it would not be excused for a 
failure to fence another or greater space. At the locality 
in question, however, we see no reason why the railroad 
company should not have fenced its right of way on the 
north side to connect with the fence on the west side of the 
highway, as well as to have fenced it to the highway fence 
on the east side of the road, as it actually did. It is the 
locality where animals pass onto the right of way that 
determines the liability of the company as between a place 
where the statute requires it to fence its road and a local- 
ity which it is not required to fence. 

It appears from the plat that both sides of the highway 
running north from the right of way are fenced, and that 
the tract of land from whence the hogs went upon the 
right of way was not open to the public highway. To 
fence the right of way at this point would in no manner 
interfere with the access of the public to the transporta- 
tion facilities afforded by the station. It was private 
property over which the hogs came, on which the public 
would be trespassers. Under the circumstances presented 
by this case the principle invoked by the plaintiff in error 
does not apply. We cannot speculate upon the proposi- 
tion as to whether, even if the fence had been along the 
north side of the right of way, the hogs would have gotten 
onto the track by traveling east to the line of the highway. 
The plat in evidence shows a fence along the highway, but 
whether it is hog tight or not does not appear. There is 
no evidence to show that they came upon the right of way 
at the highway, and there is evidence to show that they 
came upon the right of way at a point where the track 
might have been fenced without inconvenience to the public 
or the employees of plaintiff in error. We believe it was 
the duty of the railroad company under the statute to have 
a fence at this point, and that they are therefore liable for 
the actual value of the hogs killed. 


VoL, 72 SEPTEMBER TERM, 1904, 799 


Chicago, B. & Q. R. Co. v. Sevcek. 


We recommend that the judgment of the district court 
be affirmed. 


AMES and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


The following opinion on rehearing was filed December 
7, 1906. Reversed: 


1. Railroads: Fences. The intent of the statute requiring a railroad 
company to erect and maintain fences and cattie-guards along: 
its line of road, is to compei the complete inclosure of the track, 
except in cities, towns, villages and necessary station g, .unds, 
so as to prevent access to the same at all points except public 
crossings. 


Principles laid down in the first three paragraphs 
of the syllabus in former opinion, ante, p. 793, adhered to. 


3. : . Fourth paragraph of syllabus to former opinion set 
aside. 


. 


LETTON, J. 


In the former opinion in this case, ante, p, 793, it was 
held: “Where a railroad company outside of the limits 
of a city, town or village has established a flag station, 
with platform, elevator, office and scales, coal house, corn- 
cribs, etc., for public use, it is not bound, under the pro- 
visions of the statute requiring railroads to be fenced, to 
fence its road in such a manner as to prevent the public 
from having proper access to its station grounds.” It 
was further held: “The failure to fence is excusable, how- 
ever, only to an extent sufficient to afford the public and 
the railroad company necessary facilities for transacting 
the business reasonably to be expected at this locality.” 
While we still adhere to the doctrines thus laid down, we 
are convinced that some of the language used in the dis- 
cussion in the former opinion perhaps conveyed an erro- 
neous impression, and in some respects failed to give due 
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prominence to the necessity of affording the railroad com- 
pany proper facilities for the safe transaction of the busi- 
ness reasonably to be expected. If it were necessary for 
the public convenience and necessary to the proper opera- 
tion of the railroad, carrying on the business with due 
regard and care for the safety of employees, that the track 
should be left unfenced at the point where the hogs came 
upon the right of way, then the railroad company would 
not be liable. The safety of the employees of the railroad 
in carrying on its necessary operations in the vicinity of 
the station must be considered, as well as the necessity of 
the public for access to the station grounds. It is con- 
tended by the defendant that as a matter of law a railroad 
company is excused from fencing its. station grounds as 
far as its switching tracks extend in either direction, on 
account of the danger to employees which would arise 
from placing cattle-guards at any point where the men 
would be obliged to walk across them for the necessary 
operations of switching. It is a matter of common knowl- 
edge that, in the present stage of the evolution and de- 
velopment of railroad transportation, it has been thought 
advisable in many places in the state to construct long 
switching tracks or passing tracks, extending in many 
cases far beyond the limits of cities, villages or station 
grounds, and apparently designed eventually to become 
parts of a double track system. Carried to its full length, 
the defendant's contention would excuse a railroad com- 
pany from failing to fence as far as these tracks extend, 
even though only used occasionaly; but this, we think, 
would be giving an improper construction to the statute. 
Russell v. Hunnibal & St. J. R. Co., 26 Mo. App. 368; Chou- 
teau v. Hannibal & St. J. BR. Co., 28 Mo. App. 556. Under 
the statute the company must fence outside of the limits 
of cities and villages, except where excused by surround- 
ing circumstances. If it plainly appear from the evidence 
that the locality is one where the proper conduct of the 
business, considering both public convenience and the 
operation of the railroad with regard to the safety of em- 
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ployees, requires that it be left unfenced, then the court 
may so declare; but where the question is.one of doubt it 
is for the jury. Cole v. Duluth, 8. 8S. & A. R. Co., 104 Wis. 
£60, 80 N. W. 736. A point at which the company main- 
tains merely a platform and a switch which is only used a 
few times each year cannot, in reason, be treated the same 
as another where a station is maintained, and where ele- 
vators, scales and corn-cribs for public convenience are 
found, and where freight is loaded and unloaded fre- 
quently. The fact that at a given point cars are occasion- 
ally loaded and unloaded and switched would not alone 
excuse a railroad company from fencing at that point; 
but, if the evidence showed that the public convenience 
and the reasonably safe operation of the defendant’s busi- 
ness would be unduly hindered and interfered with by 
the inclosure of the tracks, then it would be excused from 
fencing. If the evidence should show that danger to em- 
ployees was but little to be apprehended at a given point 
with the exercise of proper care and caution upon their 
part, then the fact that that point was used occasionally to 
receive and discharge freight or passengers would not ex- 
cuse the company from fencing, except to the extent that 
the public convenience required it, and if the public could 
be served by inclosing all but a small portion of the track, 
then so far only would the company be execused. Toledo, 
St. L. & K. C. R. Co. v. Franklin, 159 1. 99; Toledo, St. 
L.& K. C. R. Co. v. Cupp, 9 Ind. App. 244; Railroad Co. 
v. Newbrandcr, 40 Ohio St. 15. 

The statute requires the railroad company to erect and 
maintain fences on the sides of the railroad “suitable and 
anply sufficient to prevent cattle, horses, sheep, and hogs 
from getting on the said railroad,” except at the crossings 
of public roads and highways, and within the limits of 
towns, cities and villages, and to construct and maintain 
at all road crossings cattle-guards suitable and sufficient 
for the same purpose. The intention of the statute seems 
to be to require the complete inclosure of the railroad 


track by means of fences and cattle-guards, so as to prevent 
s@ : 
BA 
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access to the tracks at all points except at public cross- 
ings. The defendant’s answer presents the issue that the 
locality was a part of its depot grounds, and that public 
necessity and proper regard for the safe operation of its 
business required that it be left unfenced. This issue was 
submitted to the jury by an instruction based upon this 
allegation in the answer. The amount of switching done 
at this point was shown to be very small, and the evidence 
as to the danger to employees if the railroad had been 
fenced is very meager and unsatisfactory. The only wit- 
ness as to this was the section foreman at that point, and 
we are convinced that, upon the issue as to whether the 
safety of its employees required the locality to be unfenced, 
the defendant failed to establish its defense, and the jury 
were warranted in finding against it upon that issue. 

There remains then the question whether the public con- 
venience excused the railroad company from inclosing its 
tracks at the point where the hogs came upon the right of 
way. They were killed close to the clevator on the south 
side of the track, and apparently had passed from the rye 
field directly north across the tracks to the vicinity of the 
elevator. If, as we now hold, the statute requires the com- 
plete inclosure of the track with fences and cattle-guards 
at points where the company is required to fence, then an 
inclosure of that portion of the grounds would exclude the 
public from the shipping and receiving facilities afforded 
by the elevator, coal house and corn-cribs, and thus largely 
deprive it of the benefits afforded by the railway station. 
This the company is not compelled to do, and hence was 
excused from inclosing its tracks at that point. The doc- 
trine of the former opinion is sound in the main, but it 
failed to give due weight to the necessity of complete in- 
closure by fences and cattle-guards at points where a rail- 
road company is required to fence. The conclusion 
reached and the fourth paragraph of the syHabus to the 
former opinion are therefore set aside, and the judgment 
of the district court is 

REVERSED. 
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SEDGWICK, ©. J., concurring. 


Railroad companies are not required to fence their 
station grounds, if free access to the grounds by the public 
is necessary for the public convenience in transacting 
business with the road. When, for the convenience of the 
public, free access to the station grounds is necessary, the 
‘ailroad company is not required to fence any part of such 
grounds, so as to exclude the public from access thereto at 
any point. If domestic animals running at large go upon 
such station grounds, and as a result of such trespass are 
injured by the ordinary operation of the road, the com- 
pany is not liable for damages so occasioned. The com- 
pany cannot extend such station grounds beyond reason- 
able requirements for the convenience of the public and 
the safety of the employees of the company. It must fence 
its right of way so far as it ean do so without unreason- 
ably limiting the area and extent of its station grounds. 
In this case the animals in question were trespassing upon 
the station grounds of the company, and while so tres- 
passing were injured by the ordinary operation of the 
company’s trains. The defendant therefore is not liable. 
The fact that the animals before going upon the station 
vrounds may have crossed the right of way at a point 
where the same should have been fenced is immaterial. 

For these reasons, I concur in the conclusion reached. 


R. H. BENTLEY v. ESTATE OF Mary A. BENTLEY. 
Fitep DeceMBER 7, 1904. No. 13,656. 


1. Deposition: Cross-EXAMINATION: WITNESS: CoMPETENCY. Where 
the testimony of a person having a direct legal interest in the re- 
sult of an action where the adverse party is a representative of 
a deceased person is taken by deposition, and his testimony 
as to transactions with the deceased is objected to upon that 
ground, the adverse party may cross-examine. By so doing he 
does not waive his objections to the competency of the witness, 
but may urge the same at the trial. If the evidence in chief 
is admitted at the trial the cross-examination should also be 
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admitted; but, if the evidence in chief is excluded upon the 
objections of defendant as to competency, the cross-examination 
should also be excluded upon the defendant’s objection, and the 
plaintiff is not entitled to use it to establish his case. 


2. Married Woman: Action: Evmence. In an action on account 
against a married woman, where the defendant pleads coverturr, 
and the plaintiff in making his case discloses such fact to exist, 
he must prove, in order to recover, that the transaction upon 
which his action is based was had with reference to or with 
intent to bind her separate property, estate or business. 


Terror to the district court for Lancaster county: LIN- 
COLN Frost, JUvGe. Affirmed. 


Talbot & Alten, for plaintiff in error. 
Stewart & Munger, contra. 
LETTON, C. 


This is an error proceeding from the district court for 
Lancaster county disallowing plaintiff in error’s claiin 
against the estate of Mary A. Bentley, deceased. The 
claim was disallowed in the probate court, and upon ap- 
peal to the district court it was tried without a jury, and 
the plaintiff in error'’s cause of action dismissed, Mary 
A. Bentley died in May, 1901. In November, 1901, R. H. 
Bentley, plaintiff in error, filed a claim against her estate 
for $220 and interest. To establish the claim his deposi- 
tion was taken before a notary public. Objection was 
made to his testimony upon direct examination on the 
eround that he was incompetent under section 329 of the 
code, the adverse party being the representative of a de- 
ceased person. At the conclusion of the direct examina- 
tion, counsel for the defendant cross-examined the witness. 
Plaintitf in crror contends that, though the court prob- 
ably disregarded the testimony given by the plaintiff upon 
his direct examination, still it had no right to disregard 
his testimony given upon cross-examination, for the reason 
that by cross-examining the witness the defendant waived 
objections to the incompetency of the witness by reason 
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of his having a direct legal interest in the result of the 
controversy. «At the trial the testimony given by the 
plaintiff in his examination in chief was admitted by the 
court over the objection of the defendant. The defendant 
objected to the admission of the cross-examination for the 
same reasons, the objection was overruled and the testi- 
mony admitted. . 

The claim consisted of a number of separate items of 
account, and there is no evidence except that of the plain- 
tiff to show that these items were ever receive? and 
“promised to be paid for by deceased. This court has re- 
peatedly held that, upon the trial of an action at law to 
a court without the interventicn of a jury, the court will 
be presumed to have considered only competent evidence, 
and that, if there is sufficient competout evidence to sus- 
tain the finding, it will not be disturbed. The district 
court evidently having this rule in mind overruled all 
objections, heard the testimony, and then disregarded all 
that was incompetent and all to which the witness was 
incompetent to testify. It is obvious that the plaintiff 
was entirely disqualified to testify with regard to his 
transaction with the deceased, and that all of his evidence 
as to this was clearly incompetent. The trial court would 
have erred if it had considered any of it, and it was 
rightly disregarded. 

The argument of plaintiff m error that the defendant, 
by cross-examining the plaintiff, waived the objections to 
his incompetency, while perhaps available wnder certain 
circumstances in a case where the witness testified in’ 
open court, and the objections to his testimony in chief 
were ruled upon by a court having power to exclude or 
admit the same—which we do not decide—is not appli- 
cable where the testimony is taken by deposition, for the 
reason that the notary has no power to exclude testimony, 
but must receive all that is offered, noting the objections 
"and exceptions of the parties, to be ruled upon at the trial. 
The only safe manner in which a defendant can proceed in 
such a case is to make his objection to each question on, 
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the direct examination, and to cross-examine upon the 
theory that the direct examination may be admitted by the 
trial court. If the direct examination, however, is excluded 
at the trial upon his objections upon the ground that the 
witness is incompetent, the cross-examination falls with 
it for the same reason, if objected to, and the plaintiff is 
not entitled to use it independently. A different rule 
would be decidedly unfair, since a party might fail to 
cross-examine because le believed the trial court would 
exclude the examination in chief, while, if the trial court 
admitted it in evidence, he would be deprived of the hene- 
fit of cross-examination entirely. Achilles r. Achilles, 137 
Til. 589, 28 N. E. 45. 

The defendant pleaded the coverture of Mary A. Bentley. 
The fact that she was a married woman at the time of the 
transaction was disclosed by the plaintiff, and no proof 
was lade that the transaction was made with reference to 
her scparate property, estate or business. This omission 
in itself was fatal to a recovery. 

Considering only the competent evidence, there is not 
sufficient upon which to base a finding in favor of the 
plaintiff, and the judgment of the district court was the 
only one that could rightfully be rendered. 

We recommend that the judgment of the district court 
be atfirmed. 


AMES and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED, 
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CHARLES B. WILSON Vv. Ulysses TOWNSHIP OF BUTLER 
CouUNTY, NEBRASKA. 


Frrep DEcEMBER 7, 1904. No. 13,661. 


1. Highways: Townsuirs: Ltiapmity. A township organized under 
the township organization act in this state is not liable to per- 
sons injured by reason of defects in the public highways within 
the limits of such township. 


2. Case Distinguished. The second point in syllabus in the case of 
Chicago, B. € Q. R. Co. v. Klein, 52 Neb. 258, distinguished, 
in so far as it states unqualifiedly that such township is a 
“municipal corporation.” 


Error to the district court for Butler county: ARTHUR 
J. Evans, Jup@n. Affimmed. 


C. H. Aldrich and L, B. Fuller, for plaintiff in error. 
Matt J: ier, contra. 


Lerton, C. 


This action was brought against Ulysses township of 
Butler county, Nebraska, to recover damages for injuries 
sustained by the plaintiff in error, by reason of the de- 
fective condition of a highway within said township, which 
it is alleged it was the duty of the township as a municipal 
corporation to keep in repair. A general demurrer to the 
petition was sustained and the action dismissed. The 
question presented is whether or not a township in coun- 
ties in this state under township organization is liable. for 
injuries caused by defects in the public highways within 
such township. 

The plaintiff in error bases his right to recover sub- 
stantially upon three grounds: (1) That a township 
under the township organization act of 1895 is a complete 
corporate entity with plenary powers with respect to all 
of its duties and obligations; (2) that such a township 
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assents and voluntarily agrees to relieve and take upon 
itself certain duties and liabilities imposed by statute on 
counties; (3) that the liability with respect to special 
damages imposed upon counties is now transferred by 
virtue of the township organization act to the respective 
townships adopting the same. He contends that a town- 
ship in this state is a complete municipal corporation ; 
that, having voluntarily entcred into certain obligations, 
having a charter for its existence in the constitution itself, 
and being by statute clothed with full authority to main- 
tain a government for and by itself, in the same way and 
to the same extent as a village, the liability for negligence 
must follow; that there is a clear distinction between 
counties under the commissioner system and townships 
under the township system; that a county is a subdivision 
of the state itself, but that a township is a full and com- 
plete municipal corporation, having an independent cor- 
porate entity and a complete scheme of government, in- 
vested with exclusive control over the higlways within its 
limits, and with authority to raise moncy and repair the 
same, and that hence at common law it is liable for failure 
to perform its duties, and for damages to individuals 
injured by such failure. 

If, as is contended by the plaintiff, a township under 
our township organization act is a complete municipal 
corporation, and is to be considered in all respects the 
same as the ordinary municipal corporation, which usu- 
ally consists of a town, village or city in the concrete 
sense of an ageregation of dwellings, or of persons living 
in more or less close proximity within a circmmscribe:l 
area, the mere statement of the proposition would be the 
_only thing necessary to establish the liability of the de- 
fendant in error. Ever since the opinion of Judge MAx- 
WELL in City of Omaha v. Olmstead, 5 Neb. 446, it has 
been the settled law in this state that municipal corpora- 
tions are liable for the failure: upon the part of their 
officers to perform their duty in regard to maintaining the 
streets of the city in a reasonably safe condition. -In that 
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case the leading English and American cases upon the 
snbject were cited in the argument and in the opinion, 
and the doctrine laid down therein is in conformity with 
the holding of the great majority of the courts of this 
country. ; 

Ts a township a municipal corporation such as to make 
it liable for the negligence of its officers as to highways 
under the rule adopted in the state? The origin of the 
township in this country as a governniental unit, is to be 
found in the New England colonies. The statutory pro- 
visions in Massachusetts with respect to the powers, du- 
ties and liabilities of towns may be taken as typical of 
those usually enacted for the creation and government of 
such corporations. By the laws of Massachusetts town- 
ships are bodies corporate. They may in their corporate 
capacity sue and be sued in the name of the town. They 
may hold real and personal property for the use of the 
people of the town, and may hold property in trust for 
the support of schools. They may make all contracts 
necessary for the exercise of their corporate powers, and 
may sell and dispose of their corporate property. They 
may levy taxes for the support of schools, for the relicf 
of the poor, for the construction and repair of highways, 
and for burial grounds, and may make by-laws for their 
general management and for preserving peace afd good 
order. Town meetings are provided for at which town 
officers shall be elected, and the respective duties of these 
officers are specified in detail. The idea of the New Eng- 
land town was carried westward with the spread-of popu- 
lation, and in nearly every western state the New England 
town meeting exists, either by itself as the only agency for 
general local adininistration outside of unincorporated 
villages and cities, or side by side with the system of 
county governinent by commissioners, which system has 
also spread westward from those colonics in which it first 
evolved upon this side of the Atlantic. For an interest- 
ing and instructive account of the history, modifications 
and practical operation of the township and county sys- 
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tems of local government in this country, see Bryce, 
American Commonwealth, chapter 48. 

At a very early period in Massachusetts it was thought 
necessary to provide by statute that towns should be 
liable to actions for defects in the highways by persons 
who sustained special damage to their persons or their 
property by reason of such defects, and generally in the 
New England states to this day such liability is com- 
pelled by statute, so that but little light upon the ques- 
tion under consideration is to be found in these states, 
unless from the fact that, since statutes were enacted im- 
posing such liability, the presnmption may perhaps arise 
that, in the absence of such statute, no such liability was 
thought to accrue. In Jfower v. Leicester, 9 Mass. 247, 
decided in 1812, it was held that a town was not liable ta 
a common law action for damages sustained by an indi- 
vidual from a defect in the highways of the town. This 
case was based upon the doctrine of the English courts; 
the case of Russell cv. Men of the County of Deron, 2 T. 
R. (Eng.) 667, being the leading case upon the subject. 
An interesting discussion of this subject is to be found 
in 1 Dillon, Municipal Corporations (4th ed.), secs. 961, 
962, 963. A most thorough and exhaustive consideration 
of the whole subject, with the history of the various ad- 
judications both in England and in this country, and a 
critical examination of nearly every case, is to be found 
in the learned opinion of Chief Justice Gray in Mill r. 
City of Boston, 122 Mass. 344, 28 Am. Rep, 382. Nothing 
that this court can say can equal this illuminating opin- 
ion in the light thrown upon the whole question. See 
also for the opinion of this court upon related subjects, 
McConnell v. Dewey, 5 Neb. 385, and City of Omaha v. 
Olmstead, supra. 

Upon a comparison it will be seen that there is but little 
difference between the powers, duties and liabilities of a 
county in this state and those of a township. The object 
and purpose of their organization are the same, and the 
results sought to be accomplished are substantially alike, 
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except in degree and territorial extent of jurisdiction. 
The main point of distinction between the two systems is 
the more popular and democratic form of government al- 
lowed’ by the township; the idea of local self-government 
being the essence of the township system. Van Horn vr. 
State, 46 Neb. 62. Counties are bodies politic and cor- 
porate. They may sue and be sued, plead and may be 
impleaded, and defend and be defended against, in courts 
having jurisdiction of the subject matter. They have 
power to purchase and hold the real and personal estate 
necessary for the use of the county, and may be the bene- 
ficiary of real estate conveyed to trustees, whether the 
real estate is sitnated in the same county or other coun- 
ties of the state. They may sell, convey or lease any real 
or personal estate owned by the county. They may make 
contracts and do all other acts necessary to the exercise 
of their corporate powers. They may lay out, alter or 
discontinue roads, provide the necessary buildings, furni- 
ture and stationery for the use of the county officers. 
Townships also are bodies corporate. The law provides 
that each town shall have corporate capacity to exercise 
the powers granted thereto, or necessarily implied, and 
no others. It shall have power, first, to sue and be sued; 
second, to acquire property both real and personal for 
the use of its inhabitants, and to sell and convey the same, 
xnd to make such contracts as may be necessary in the 
cxercise of the powers of the town; and the electors at 
the town meeting shall have power, among other things, 
to foster the planting of trees along the highways in such 
towns; to provide for public wells and regulate their use; 
to prevent nuisances; to make by-laws, to carry the pow- 
ers of the township into effect; to raise money for con- 
structing and repairing roads and bridges, for the prose- 
cution or defense of suits by or against the town; and, tn 
general have substantially the same powers for the same 
purposes as are authorized on the part of*the county. A 
eritical survey of these statutory powers granted to coun- 
ties as corporate entities, and to townships as such, shows 
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clearly that the pnrpose of the township, as of the county, 
is to carry into effect with case and facility certain pow- 
ers and functions which are governmental in their nature, 
and which may be more readily and conveniently carrie: 
on by subdivision of the territory of the state into smaller 
areas. The powers with which they are entrusted are 
powers segregated and carved out from the mass of the 
sovereignty of the state. They are subdivisions of the 
state government upon which, for convenience, certain 
powers have been conferred, strictly limited, however, to 
the exercise of certain functions more easily carried out 
by subdivision. 

A township partakes somewhat of a dual nature. In so 
far as its inhabitants exert the power of direct local self- 
government, they resemble municipal corporations actine 
under charters conferring such pewers, but, in so far as 
the powers which the tewnship exercises are limited and 
confined to those which properly belong to the government 
of the state as a whole, and which are merely devolved 
upon the township as a portion of the state government, 
they are mere local subdivisions of the state. Such or- 
ganizations therefore are merely quasi corporations, not 
endowed with the full and plenary powers usually con- 
ferred either by charter or by general law upon municipal 
corporations proper, but only resembling the same in 
organization and functions. The assent of the inhabitants 
of each township to the provisions of the law is not re- 
quired before the duties and liabilties imposed by the act 
are put in operation. It is a majority of the voters in the 
county which prescribes whether the township organiza- 
tion act shall apply within a given county or not. The 
inhabitants of a given township may be bitterly opposed 
to the township system of government, but they may be 
compelled against their will to be governed by this system. 

“The reason which exempts these public bodies from 
liability to private-actions, based upon neglect to perforni 
a public duty, does not apply to villages, boroughs and 
cities, which accept special charters from the state. The 
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grant of the corporate franchise in those cases is usually 
made only at the request of the citizens to be incorporated, 
aud it is justly assumed that it confers a valuable privi- 
lege, and which is held to be a consideration for the duties 
imposed by the charter. By those charters, larger powers 
of self-government are conferred than those confided to 
towns or connties; larger privileges in the acquisition and 
control of corporate property, and special authority is 
given them to make use of the public highways for the 
special and peculiar convenience of the citizens of the 
nnuiicipality in various modes not permissible elsewhere. 
These grants raise an implied promise on the part of the 
corporation to perform their corporate duties, and it 
inures to the benefit of every individual interested in its 
performance.” Town of Waltham v. Kamper, 55 Il. 346, 
8 Am. Rep. 652. , 

May the supreme court of the United States: 

“And here a distinction is to be noted between the lia- 
bility of a municipal ccrporation, made such by accept- 
ance of a village or city charter, and the involuntary 
quasi corporations known as counties, towns, school dis- 
tricts, and especially the townships of New England. The 
liability of the former is greater than that of the latter, 
even when invested with corporate capacity and the power 
ef taxation. 1 Dillon, Municipal Corporations (4th ed.), 
secs. 10, 11, 18; 2 Dillon, Municipal Corporations (4th 
ed.), sec. *761, The latter are auxiliaries to the state 
merely, and, when corporations, are of the very lowest 
gerade, and invested with the smallest amount of power.” 
Barnes v. District of Columbia, 91 U. 8S. 540. 

In Riddle v. Proprictors of Locks and Canals on Merri- 
mack River, 7 Mass. 169, it was said by Chief Justice Par- 
Sons: 

‘We distinguish between proper ageregate corporations, 
and the inhabitaris of any district, who are by statute 
invested with particular powers without their consent. 
These are in the books sometimes called quasi corpora- 
tions. Of this description are counties and hundreds, in 
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England; and counties, towns, etc., in this state. Although 
quast corporations are liable to information or indict- 
ment, for a neglect of public duty imposed on them by 
law, yet it is settled, in the case of Russell v. Men of the 
County of Deron, 2 T. R. (Eng.) 667, that no private ac- 
tion can be maintained against them for a breach of their 
corporate duty, unless such action be given by statute.” 

The statement in the second part of the syllabus in 
Chicayo, B. & Q. R. Co. v. Klein, 52 Neb. 258, that “a 
township in a county under township organization is an 
independent corporate entity—a municipal corporation— 
within the meaning of section 6, article IX of the con- 
stitution,” is to be considered with reference to the matter 
actually in controversy in that case. In the body of the 
opinion it is said: 

“In other words, a township in counties under township 
organization is an independent corporate entity, author- 
ized by the constitution and vested by the legislature with 
power to assess taxes upon all the property therein for 
such purpose as the legislature has declared to be town- 
ship purposes.” 

The question as to whether a township was a “municipal 
corporation” was not at issue in the case and was not 
considered. It is not stated in the body of the opinion 
that a township is a municipal corporation, and the clause 
injected in the syllabus was evidently done by inadvert: 
ence and is merely obiter dictum. 

In this state the rule of the common law has been 
adopted, and counties being only quasi corporations are 
held not liable to-parties injured by defects in highways. 
Woods v. Colfax County, 10 Neb. 552. By the enactment 
of the law of 1889, sections 114-118, chapter 78, Coim- 
piled Statutes, 1903 (Annotated Statutes, 6182-6136), 
which provides that, under certain circumstances and for 
a limited period after the injury is sustained, an action 
may be maintained against the county for such injury, the 
rule has been changed to a limited degree only, and, unless 
a party injured brings himself strictly within the letter 
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of the statute, the common law rule still applies. Sicraney 
t. Gage County, 64 Neb. 627. The rule of the common 
law applies as well to townships; and there being no 
statute imposing such liability upon them this action can- 
not be maintained. We are aware that in a few states a 
different rule is applied as to the negligence of such 
quasi corporations, but we believe the one announced to 
be based upon the better reason and more in accord with 
the previous decisions of this court. If another rule is 
to be adopted in this state it must be done by legislation. 

2. We think there is no force in the contention of the 
plaintiff in error that after the enactment of the township 
organization law the special statute just mentioned, which 
is applicable by its terms to counties only, became ap- 
plicable to townships. , 

We recommend that the judgment of the district court 
be affirmed. 


AMES and OLDHAM, CC., concur. 


By the Court: For the reasons stated in this opinion, 
the judgment of the district court is 
AFFIRMED. 


Louis F. WoopruFrF Vv, STATE OF NEBRASKA. 
Fruep DeceMBER 21, 1904. No. 13,659. 


1. Criminal Law: Leapinc Questions. A trial court in a criminal 
case has a large, though not wnlimited, discretion in granting 
or refusing permission to ask a witness leading questions. The 
discretion is a legal one and subject to proper limitations. 


Held, in the case at bar, that no error was com- 
mitted in allowing questions of a leading character to be asked, 
of which complaint is made. : 


la. 


2. Rape: Evipence. In the prosecution of a charge for rape upon a 
female child under the age of consent, testimony of subsequent 
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acts of illicit intercourse, related in time to the offense charged, 
is admissible as corroborative evidence of the principal fact 
sought to be established. 


2a. In proving the commission of the offense charged 
in such a case, it is not error to permit the prosecutrix to testify 
that, at the time of the commission of the offense, the accused 
promised to marry her if any trouble arose, even though such 


evidence may tend to prove the crime of seduction. 


3. Evidence in such a case tending to prove that the prosecutrix 
became pregnant, and that a child was born as a result of the 
alleged illicit intercourse, is properly admissible. 


4. Conduct of Accused. Any attempt to suppress evidence to stifie 
the prosecution and prevent a trial by flight beyond-the jurisdic- 
tion of the court are circumstances from which unfavorable infer- 
ences may be drawn against the defendant in a criminal case. 
Hubbard v. State, 65 Neb. 805. 


In a prosecution for rape upon a female person under the 
age of consent, an attempt by the accused to have an abortion 
committed upon the prosecutrix is an inculpatory circumstance 
properly admissible in evidence and to be considered by the jury 
in determining the guilt of the accused of the offense charged. 


6. Evidence. In a prosecution for carnally knowing and abusing a 
female child under the age of consent, where the previous 
chastity of the prosecutrix is in issue, it is not error to permit 
evidence tending to prove that, at the time of the commission 
of the offense, the prosecutrix was not aware that the accused 
was a married man. 


6a. Where the evidence on the part of the defense indisput- 
ably establishes the fact that, at the time of the commission of 
the alleged offense, the accused was a married man, evivence 
on the part of the prosecution tending to prove the same fact 


could, at most, be error without prejudice, 


7. Errors Reviewed. Other alleged errors as to the admission and 
rejection of evidence examined, and held to be without merit. 


8. Trial: Cross-ExamMiINnaTion. No error is found in the request of 
the court to counsel to desist from the further cross-examination 
of a witness along lines held by the court to be improper, nor 
in the manner of making the request. 


9. Previous Chastity: Evipence. In the prosecution of one charged 
with rape upon a female child under the age of consent where 
the issue of the previous chastity of the prosecutrix is involved, 
evidence of the general repute of the prosdcutrix is not admissible 
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to prove prior unchastity. In such a case, chastity, as that term 
is used in the statute, means the character in reality for virtue 
possessed by the prosecutrix as distinguished from what it is 
reputed to be. 


To prove the previous unchastity of a prosecutrix 
in a charge of statutory rape, it is not permissible to put in 
evidence the general reputation of one with whom she has asso- 
ciated, as to the latter being a person of unchaste character. 


10. 


11. Evidence: Review. The admission of evidence tending to prove 
that a third party, with whom the prosecutrix was alleged to 
have had illicit intercourse before the commission of the offense 
charged, was at the time of the trial out of the state and beyond 
the jurisdiction of the court, held not prejudicially erroneous. 


12. Testimony in rebuttal, held properly admissible. 


13. Instruction: Review. An instruction limiting the evidence of 
subsequent acts of illicit intercourse to the sole purpose of 
corroborative evidence, held properly given. 


The same rule applied to an instruction regarding 
evidence tending to prove that the accused endeavored to have 
an abortion committed upon the prosecutrix. ° 


14, 


15. Evidence examined and found to be sufficient to sustain the 
verdict of guilty returned by the jury. 


Error to the district court for York county: BENJA- 
MIN F*, Goop, Jupen. Affirmed. 


France & France, for plaintiff in error. 
KJ 


Frank N. Prout, Attorney General, Norris Brown and 
Meeker & Wray, contra. 


Horcoms, C. J. 


On a trial to the court and a jury upon an information 
filed by the county attorney, the defendant was by the 
verdict of the jury found guilty of the crime charged; and, 
after the overruling of a motion for a new trial, he was by 
the court sentenced to imprisonment in the penitentiary 
for a period of four vears. To secure a reversal of the 
judgment thus imposed, the defendant has prosecuted pro- 


ceedings in error in this court. The charging part of the 
"55 
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information is that “said Louis F. Woodruff being then 
and there a male person over the age of 18 years, in and 
upon one Mabel Kerwood, a female child under the age 
of 18 years, to wit, between 15 and 16 years of age, and 
not previously unchaste, then and there being, feloniously 
did make and assault, and her, the said Mabel Kerwood, 
then and there wickedly, unlawfully and feloniously did 
carnally know and abuse. She, the said Mabel Kerwood, 
being then and there a female child between 15 and 16 
years of age, as aforesaid, and not previously unchaste.” 
Section 12 of the criminal code declares: “If any male 
person, of the age of 18 years or upwards, shall carnally 
know or abuse any female child under the age of 18 years, 
with her consent, unless such female child so known and 
abused is over 15 years of age and previously unchaste, 
every such person so offending shall be deemed guilty of 
a rape.” The gravamen of the offense charged under the 
section defining the crime is the unlawful sexual inter- 
course by a male person over 18 years af age with a 
female child under the age of consent. In the case at bar, 
the prosecutrix being over 15 years of age, her alleged 
previous chastity was put in issue, and evidence was in- 
troduced for the purpose of showing she was previously 
unchaste, and as a complete defense to the crime charged. 
With these preliminary observations we proceed to a con- 
sideration of the more important of the alleged errors 
which are assigned and argued as grounds for a reversal 
of the judgment of conviction. The errors complained of 
are confined almost wholly to the rulings of the trial court 
on the admission and rejection of evidence and its instruc- 
tions to the jury. 

1. It is assigned as error that defendant’s substantial 
rights were prejudiced because of the many leading ques- 
tions permitted to be propounded to the prosecutrix over 
objections, and by that means eliciting answers favorable 
to the prosecution in support of the charge preferred. We 
find upon examining the record that many of the questions 
complained of as leading do not in fact suggest or lead to 
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the answer desired. While they may be answered by yes 
or no, they are not necessarily for that reason to be re- 
garded as leading. Some are preliminary in their nature 
and as such, even though leading, are permissible. Others, 
after the prosecutrix had narrated all the facts in re- 
sponse to questions leading up to and including the com- 
mission of the crime charged, to the form of which we see 
no valid objections, were for the purpose of furnishing 
technical proof of the alleged unlawful act. Some of these 
questions which were permitted to be asked and answered 
may have been, and probably were, in a measure, of a 
leading character, but regarding which we are satisfied no 
abuse of discretion was committed by the trial court in 
suffering the examination to be pursued in the manner in 
which it was. It is, say all the authorities, discretionary 
with the trial court in both civil and criminal cases to 
allow leading questions on the direct examination; the 
discretion, of course, being a legal one and subject to 
proper limitations. Stephen, Digest of the Law of Evi- 
dence, 445, and note; McKelvey, Evidence, sec. 287, and 
notes. In Hdwards v. State, 69 Neb. 386, it is held that 
the trial court has a large, thongh not unlimited, discre- 
tion in granting or refusing permission to ask a witness 
leading questions. In support of the rule there is cited in 
the opinion, Schmelling v. State, 57 Neb. 562, and Welsh 
vr. State, 60 Neb. 101. We are satisfied that no serious 
error was committed by the trial court in respect of the 
matter complained of. 

2. It is next contended that error prejudicial to the 
defendant was committed in permitting the prosecutrix 
to testify as she did to subsequent acts of illicit inter- 
course, which occurred at frequent intervals soon after the 
commission of the crime charged in the information. As 
we have noted, the essence of the offense is the unlawful 
sexual intercourse. The reason for the rule which should 
govern in respect to the admissibility of evidence to prove 
the charge ought not, it would seem, to be essentially 
different from evidence admissible to prove the crime of 
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adultery or seduction. In the case of Way v. State, 3 
Neb. 283, it is held that, on a charge of adultery, evidence 
of improper familiarities between the parties, both an- 
terior and subsequent to the time the offense is charged, 
may be received as corroborating proof, after evidence has 
been offered tending to prove the offense charged. In the 
opinion it is said: 

“There is no doubt of the conflict of authorities npon 
the question, but upon an examination of it, we are of 
the opinion that the better rule in prosecutions for adul- 
tery is, to admit testimony of improper faiiliarities be- 
tween the parties, occurring both before and after the 
time the act is charged, as corroborating evidence.” Cit- 
ing with approval, Thayer v. Thayer, 101 Mass. 111. 

This rule has been held applicable to cases such as the 
one under consideration, in California, Iowa, Kansas, 
Kentucky, North Carolina, Tennessee, Washington and 
Wisconsin. 

In State v. King, 117 fa. 484, 91 N. W. 768, it is said: 

“Tt may be, as contended by appellant, that in most 
of the cases the proof related to acts preceding the 
particular offense charged, but in view of the purpose of 
such testiniony to show the relationship and familiarity 
of the parties, and to corroborate the prosecutrix, we dis- 
cover no good reason why evidence of acts subsequent to 
that charged, if in some way connected with it, may not 
have as direct a bearing on those occurring before. The 
weight of authority authorizes similar proof in cases 
wherein adultery is charged, and, as evidence of other 
ucts is received on precisely the same principle in causes 
of this character, there is no apparent ground for reject- 
ing such evidence in the one class and receiving it in the 
other. The disposition toward each other might be quite 
as potential between parties. when the female, though 
under 15 years of age, voluntarily yields her consent to 
the intercourse, as in the case of adultery; and we think 
evidence of repetition of the act so soon after the first 
offense rightfully admitted. Had the intercourse been 
against her censent, a different question would arise.” 
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In State v. Fetterly, 33 Wash. 599, 74 Pac. 810, the 
court say: 

“In principle there is no distinction, in this respect, 
between a prosecution where the charge is incest and a 
presecution where the charge is rape upon a female child 
under the age of consent. The same reason that renders 
the testimony admissible in the one case renders it ad- 
ulissible in the other, and such is the effect of the authori- 
ties.” 

The Wisconsin supreme court say: 

“Tvidenee should be excluded which tends only to the 
proof of collateral facts. It should be admitted if it has a 
natural tendency to establish the fact in controversy. 
Under this rule, in prosecutions for adultery, other adul- 
terous acts between the parties than the one for whicli 
the accused is on trial, may properly be given in evidence 
upon the ground that they tend to corroborate the evi- 
dence as to the particular act of adultery charged. In 
this case (statutory rape) it cannot be doubted that the 
evidence, as regards other acts of intercourse between 
the accused and the girl, tended to corroborate her evi- 
dence as to the particular act alleged, the same as in a 
case of adulterous intercourse.” Lanphere v. State, 114 
Wis. 193, 89 N. W. 128. See, also, People v. Edwards, 73 
Pac. (Cal.) 416; State v. Robertson, 121 N. Car. 551, 28 8. 
Ii. 59; Smith v. Commonwealth, 109 Ky. 685, 60 S. W. 
531; Sykes v. State, 112 Tenn. 572, 82 S. W. 185; and 
State v. Borchert, 68 Kan. 360, 74 Pac. 1108. 

We are satisfied that consistency and sound reason re- 
quire the extension of the rule announced in Way v. State, 
supra, to a case like the one under consideration, and that 
the greater weight of authority, as well as the better 
reasoning, supports the rule. The fact, if it be one, that 
the evidence tends to prove another and independent 
crime does not necessarily determine its adinissibility as 
evidence of the crime charged in the case at bar. The de- 
terminative question is, is it relevant and pertinent in 
establishing the offense charged, and does it throw some 
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light on that controversy and assist in the ascertainment 
of the truth in respect of such charge? We feel confident 
in the correctness of our position in saying that it does; 
and, if believed, the evidence is corroborative of the ullti- 
mate fact sought to be proved; that is, the act of sexual 
intercourse as charged in the information. It is also in 
this connection contended that the court erred in permit- 
ting the prosecutrix to testify that at the time of the com- 
nission of the alleged offense, and immediately before the 
act of sexual intercourse, the accused said he would marry 
the prosecutrix if he got her into any trouble. We see no 
error in the admission of this evidence. It was a part of 
the principal transaction—a part of the res geste. It was 
proper to show what induced the prosecutrix to submit 
herself to the embraces of the accused, whether this in- 
ducement was a promise to marry her and thus shield her 
from the consequences of wrongdoing, or was any other 
inducement or artifice resorted to in order to gain her 
consent. The fact that it may have tended to prove seduc- 
tion is no objection to its admissibility. It is admissible 
in spite of such fact, and as a proper element of proof in 
support of the charge preferred against the accused. It is 
no objection to say the accused possibly, under other con- 
ditions and different circumstances, would be guilty of the 
commission of another crime than the one for which the 
prosecution was had. Chapman v. State, 61 Neb. 888. 

3. An objection is offered because the trial court per- 
mitted the prosecutrix to testify that she became preg- 
nant, and that a child was born as the result of the alleged 
illicit intercourse. Evidence of this character is proper 
and admissible. It indisputably established one element 
necessary to be proved by the state, that is, that sexual 
intercourse had taken place. It was proof of the corpus 
of the crime, as it were; that is, that the prosecutrix had 
sustained unlawful relations with some one was by this 
evidence placed beyond the pale of doubt. It is admissible 
on the same principle that an expert would be permitted 
to testify, after examination, that the girl had surren- 
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dered to some one her virginity. By this evidence the con- 
troversy was narrowed to the question of the defendant’s 
relation to this positive evidence that a crime had been 
committed. The time during gestation, and of the birth 
of the child, was consistent with the theory of the prosecu- 
tion as to the time of the commission of the act charged. 
The child was the legitimate fruit of the illicit sexual in- 
tercourse. In bastardy cases such facts are always ad- 
missible in evidence. McNeal v. Hunter, ante, p. 579, 
And the same rule is applicable to cases of seduction, 
which in principle is in many respects analogous to the 
crime of unlawful sexual intercourse with a female under 
the age of consent. In State v. Fetterly, 38 Wash. 599, 74 
Pac. 810, it is held that, in a prosecution for rape on a 
female under the age of consent, testimony of a physician 
that prosecutrix, subsequently to the alleged rape, but 
within the period of gestation, had suffered a miscarriage, 
was competent both as evidence of the crime, and in cor- 
roboration of the prosecutrix’s testimony that defendant 
was the guilty party. The admissibility of such evidence 
is recognized in Lanphere v. State, 114 Wis. 198, 89 N. W. 
128, and Knowles v. State, 44 Tex. Cr. App. 322, 72 S. W. 
398, on rehearing; although the latter case is cited as au- 
thority by counsel for plaintiff in error in support of his 
contention that such evidence was erroneously admitted. 

4. The prosecutrix was permitted to testify as to state- 
ments in the nature of admission made by the accused 
with reference to attempts made by him to elude the 
officers of the law after he had learned that criminal pro- 
ceedings were about to be instituted—such as leaving the 
state and going by an assumed name—and also attempts 
made by him to have the prosecutrix absent herself from 
court at times when the case was expected to be taken up 
for trial. Proof of all these facts and circumstances was 
clearly admissible as being inculpatory, and as having a 
tendency to fasten upon defendant guilt of the crime of 
which he was charged. The tendency of all such evidence 
and the inference proper to be drawn, if believed, were in- 
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consistent with the innocence of the accused, and had a 
legitimate bearing upon the question of fact put directly 
in issue by his plea of not vuilty. 

“An attempt to suppress evidence, to stifle the prosecu- 
tion, and to prevent a trial by flight beyond the jurisdic- 
tion, are circumstances from which unfavorable inferences 
may be drawn against the defendant in a criminal case.” 
So say this conrt in Hublard vr. State, 65 Neb, 805. See, 
also, George v. State, 61 Neb. 669; Richards v. State, 65 
Neb. 808, and Blair v. State, T2 Neb. 501. The rules an- 
nounced in these several authorities are quite applicable 
here and render all of the evidence of the nature referred 
to properly admissible. 

5. Complaint is also made because the court admitted 
evidence tending to prove that when the prosecutrix be- 
came pregnant the defendant endeavored to have an abor- 
tion upon her committed. This evidence, if believed, 
shows a consciousness of guilt on the part of defendant 
and, upon principles above alluded to, is properly ad- 
missible. The fact that it tends to prove another inde- 
pendent crime does not for that reason alone render it in- 
competent. Its tendency is not only to corroborate the 
prosecutrix as to the principal fact alleged, but it is also 
in the nature of a tacit admission by the accused that he 
is responsible for her unhappy condition. It is an incul- 
patory circumstance proper to be considered by the jury 
in arriving at its verdict. We find no error in its ad- 
mission. 

6. Because the prosecutrix was permitted to testify that 
she was not aware the accused was a married man until 
after the time of the alleged offense, error is sought to be 
predicated on the admission of such evidence. We per- 
ceive no error in its admission. It is true that question 
does not affect the guilt or innocence of the accused, but 
the relations between the prosecutrix and the accused 
were a material subject of inquiry. The question of her 
chastity was involved in the issues raised in the case. 
Whether she was receiving the attentions and embraces of 
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an unmarried man who she might reasonably expect would 
shield her from the consequences of their illicit inter- 
course, or of a married man from whom no such protec- 
tion could be expected, was a circumstance proper to be 
considered, and, for such reason, the evidence was not 
erroneously admitted. It is quite probable that the jury 
would have felt less confident of the previous chastity of 
the prosecutrix had they believed she yielded to the ac- 
cused, knowing he was a married man, than would have 
been the case if she believed him unmarried. Again, by 
the accused’s own testimony it became an established and 
indisputable fact that he was a married man at the time 
of the commission of the alleged offense, so that the ad- 
inission of any evidence by the prosecution establishing 
the same fact could at most be only error without preju- 
dice. 

7. The course of the examination and cross-examina- 
tion of the different witnesses for the prosecution and for 
the defense and the evidence admitted and rejected are in 
many respects objected to, exceptions properly taken, and 
regarding the rulings thereon alleged errors are assigned. 
An examination of these different assigninents of error 
does not impress us as being meritorious or as calling for 
a reversal of the judgment, and a discussion of the same 
in detail would serve no useful purpose. 

8. Some exceptions are taken to remarks of the trial 
court during the progress of the trial, which upon exam- 
ination are not regarded as being especially ill-timed or 
prejudicial to the rights of the defendant or as unwar- 
rantably restrictive to counsel in the conduct of the de- 
fense. Counsel sometimes in their earnestness and zeal 
in the cause of their clients go so far as to-render it ap- 
propriate to invoke the restraining influence of the trial 
court, and in this instance we see nothing more than a 
courteous request to counsel to desist from the further 
cross-examination of a witness along lines held by the 
court to be improper. 

9. On the issue of the question relating to the previous 
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chastity of the prosecutrix, evidence of specific acts tend- 
ing to prove that she was unchaste prior to the time of 
the alleged offense was offered and admitted, and it was 
also sought by the defense to show by evidence that her 
reputation for virtue and chastity in the community where 
she resided before the commission of the alleged offense 
was bad; and, because the court excluded evidence of gen- 
eral repute regarding the question of chastity, it is earn- 
estly contended that grievous error was committed for 
which the judgment should be reversed and a new trial 
awarded. The statute, as has been noted, provides that, if 
a female child is over 15 years of age and is previously 
unchaste, this fact if established by the evidence would 
be a bar to the prosecution and would be a complete de- 
fense; and the state being required to prove its case be- 
yond reasonable doubt, if by the evidence such doubt was 
raised in the mind of the jury as to the previous chastity 
_of the prosecutrix, as alleged in the information, the ac-. 
cused would be entitled to an acquittal. The statute does 
not in words speak of the character of the prosecutrix for 
chastity. It declares only that the crime shall be deemed 
to have been committed if under the age of consent, unless 
the female.known and abused is over 15 years of age and 
previously unchaste. Under a statute so worded, is evi- 
dence of the reputation of a prosecutrix for chastity ad- 
inissible, or must the defense of prior unchastity be es- 
tablished only by evidence tending to prove an actual un- 
chaste character, as distinguished from what it is reputed 
to be? Character, it is said, is “the peculiar qualities im- 
pressed by nature or habit on a person, which distinguishes 
him from others”; or, as is defined by some, a reputation 
or estimation in the community in which one is held. 6 
Cye. 892; Berncker v. State, 40 Neb. 810. It is observed 
by the author of the text above referred to that doubtless 
there is a distinction observed by careful writers between 
character and reputation. Character, where the distinc- 
tion is obscrved, signifies the reality, and reputation 
merely what is reputed or understood from report to be 
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the reality, about a person or thing. 6 Cye. 892. Chastity 
is defined to be “that virtue which prevents the unlawful 
commerce of the sexes.” 6 Cyc. 978. In Bailey v. State. 
57 Neb. 706, in which a construction of the language of 
the statute in respect of the particular question now 
under consideration was involved, it is held: 

“A woman not ‘previously unchaste’ within the mean- 
ing of section 12, chapter 4 of the criminal code, is one 
who has never had unlawful sexual intercourse with a 
male prior to the intercourse with which the prisoner 
stands indicted.” , 

These definitions and the holding in the case just cited 
unnistakably, we think, point to the conclusion that the 
fact in controversy is the previous chastity, or want 
thereof, of the prosecutrix, that is, the real character in 
its technical and stricter sense as distinguished from her 
reputed character; and that the evidence to establish such, 
when in controversy, at least to overcome the allegation of 
chastity, must be directed not to reputation, but to -facts 
and circumstances of individual acts and conduct tending 
to prove a lack of that virtue in reality possessed by the 
female, which it is the object of the statute to protect. In 
a seduction case prosecuted criminally, Powell v. State, 
20 So. (Miss.) 4, and which is analogous in many respects 
to a case like the one at bar, it is held that it is sufficient 
if a girl had never had sexual intercourse, although her 
reputation might be bad. Say the court: 

“So long as a girl remains personally pure, so long as 
she is free from the pollution of criminal sexual inter- 
course, so long is she entitled to the protection of the 
law. * * * She may shock with the indiscretion of her 
speech and the freedom of her manners, and yet never 
have had a thought of parting with virtue, and, until she 
does part with her virtue, she is regarded by the law as of 
chaste character.” See, also, J/i/ls v. Commonwealth, 93 
Va. 815; People v. Kehoc, 123 Cal. 224; State v. Brink- 
haus, 34 Minn. 285; O’Neill v. State, 85 Ga. 383. 

In Kenyon tv. People, 26 N. Y. 203, under a seduction 


828 NEBRASKA REPORTS. [Von. 72 


Woodruff y. State. 


statute, evidence of general reputation of a female for 
want of chastity is held inadmissible; the words of the 
statute being “previous chaste character.” The words 
“chaste character” are held to mean actual personal vir- 
tne and not reputation, and require evidence of specific 
acts of lewdness for inpeachment. To the same effect is 
People v. Nelson, 153 N. Y. 90. 

Tn State v. Prizer, 49 Ta. 531, where a statute provides 
for the punishment for the seduction of any unmarried 
woman of previous chaste character, it is held that “char- 
acter” refers to moral qualities and not to reputation, 
and that evidence of reputation was not admissible upon 
the issue of character, but only to impeach or corrobo- 
rate testimony regarding particular acts of unchastity. 
Tn the opinion it is said: 

“Such a character may be established by proof of par- 
ticwar acts, or by a course of life and conduct inconsist- 
ent with purity. A pure character may not be shown by 
reputation, but evidence of particular lewd conduct may 
be rebutted by proof of a good reputation. It will be 
observed that in no case can reputation be given in evi- 
dence to establish the chastity or the impurity of the 
woman. <A good reputation being shown by the prosecu- 
trix in rebuttal of specific charges of lewdness, the state, 
of course, may introduce evidence upon that issue, and 
assail the woman’s reputation in contradiction of the evi- 
dence she has offered upon that point. It will thus be 
seen that evidence of reputation is not admissible upon 
the issue involving the woman’s character, but only to 
discredit or support testimony tending to establish par- 
ticular acts of lewdness.” 

The rule as stated in the authority last cited impresses 
us as being both reasonable and sensible, and one well 
calculated to subserve the interests of justice and to pro- 
tect the rights of the accused. A very interesting mono- 
graphic note relating to the admissibility of such evicence 
will be found in connection with the case of Bradshaw r. 
Jones, 103 Tenn. 331, 76 Am. St. Rep., 655. Upon both 
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principle and precedent, we are satisfied that the proposed 
evidence as offered was inadmissible, and that no error 
was committed in its exclusion. 

10. Evidence was also offered and excluded, the pur- 
pose of which was to prove that the reputation of a girl 
associate of the prosecutrix for chastity was bad, and 
error is sought to be predicated on the ruling excluding 
such evidence. We are of the opinion that the court 
ruled correctly. While the facts regarding the conduct, 
action and associates of the prosecutrix which throw any 
light upon the question of her previous chastity, and 
whether she was in the habit of associating with persons 
of lewd and unchaste character, are proper to be offered 
in evidence, we do not think the rule does or ought to 
extend so far as to permit an issue to be raised as to the 
general repute for chastity of some third party with whom 
the prosecutrix may have associated, any more than it 
should be extended to her own reputed lack of virtue, 
While the question of her previous chastity need not be 
proved by direct evidence, but circumstances may be relied 
on to establish the fact, yet such facts and circumstances 
as come within the knowledge of the witnesses testifying, 
as distinguished from repute, embrace the limit of the ad- 
missibility of the evidence going to establish such fact. 

11. It developed in the trial of the case on the issue of 
the previous chastity of the prosecutrix that a third party 
was charged with having sustained illicit relations with 
her before the time of the alleged offense committed by 
the accused, and the state was permitted to show that such 
third party was at the time of the trial in another state 
and consequently out of the jurisdiction of the court. The 
admission of this evidence is assi-ned as prejudicial error. 
We do not so regard it. The evidence was as favorable 
to the accused as to the state. It served no other purpose 
than to show that such party was out of the jurisdiction 
of the court, and to prevent any possible speculation on 
the part of the jury as to why his testimony was not in- 
troduced before them. 
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12. Some exceptions are taken as to the manner of ad- 
mitting testimony in rebuttal, but upon examination we 
find no error in this respect. The prosecutrix, while testi- 
fying generally when first on the stand that she had been 
virtuous prior to the commission of the act complained of, 
was permitted on rebuttal to deny specific acts testified 
to in behalf of the defense tending to prove her unchaste. 
Such rebuttal testimony was not erroneously admitted. 

13. An instruction is excepted to which in effect limits 
the testimony of subsequent acts of illicit intercourse to 
the sole purpose of corroborative evidence. The evidence 
having been properly admitted, for the reason heretofore 
given, it follows that the instruction in harmony with the 
rule governing its admissibility is without error. 

14. An instruction limiting the testimony tending to 
prove that the accused had endeavored to have an abor- 
tion produced on the prosecutrix, solely as corroborative 
evidence, is also excepted to. Tor like reasons, this in- 
struction was proper. 

15. It is contended that the verdict is not supported by 
sufficient evidence. No useful purpose would be subserved 
in stating the evidence in detail, nor yet the substance of 
it only. There are in evidence many facts and circuin- 
stances of a corroborative character which materially 
strengthen the evidence of the prosecutrix as to the prin- 
cipal fact about which she testifies. The examination we 
have given the case as disclosed by the record convinces us 
that the evidence is ample to sustain the verdict, and that 
the controversy of fact was peculiarly one for the jury to 
determine, and that its determination cannot with pro- 
priety be overturned on the ground of lack of evidence to 
support the finding. 

Finding no error in the record prejudicial to the sub- 
stantial rights of the accused, we reach the conclusion that 
the judgment ought to be in all things affirmed, which is 
accordingly ordered. 

AFFIRMED. 
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JOSEPH F, ParkINS vy. MISSOURI Pacific RaILway 
COMPANY. 
Firep DecEMBER 21, 1904. No, 12,431. 


Instructions must be consistent with each other, and if upon a fair 
construction of all the instructions given in a case they require 
that the plaintiff prove substantive facts that are not necessary 
to a recovery, such instructions are erroneous. 


Error to the district court for Sarpy county: WILLARD 
W. SLABAUGH, JUDGE. Judgment of reversal adhered to: 


F. T. Ransom and Weaver & Giller, for plaintiff in 
error. 


John F. Stout, James W. Orr and B. P. Wagaener, 
contra. 


SEDGWICK, J. 


In the opinion of Mr. Commissioner Hastines, 4 Neb. 
(Unof.) 13, the conclusions reached in the former opin- 
ion are discussed and, with one exception, are approved. 
The commissioner concluded that instruction numbered 
five, given by the court upon its own motion, was erro- 
neous and required a reversal of the judgment below. In 
the argument before the court, this conclusion of the 
commissioner was mainly the subject of discussion. We 
have, however, reviewed the briefs and record, and have 
no doubt in regard to the correctness of the conclusions 
reached in the first opinion, 4 Neb. (Unof.) 1, unless it 
be with respect to the matter pointed out by Mr. Com- 
missioner Hastines. The objection made to the 5th in- 
struction is that it required the plaintiff to prove not 
only that the gravel in question was not refused by the 
defendant because it was unsuitable, in the judgment of 
its superintendent, for ballasting its railway, but also 
that “the ballast furnished under such contract was suit- 
able for such purposes.” In the next prior instruction 
the jury were told: 
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“If you believe from the evidence that the gravel which 
was delivered to the defendant was, in the judgment of 
the superintendent of the railway company, not suitable 
for ballasting purposes as provided in the contract, and 
that the superintendent refused to take any more for 
such reason, and that the plaintiff was prior to October 5, 
1895, so notified, then you should find for the defendant.” 

So that by the 4th instruction the jury were told under 
what circumstances their verdict should be for the de- 
fendant, and by the 5th instruction the circumstances are 
stated under which the verdict may be for the plaintiff. 
By these two instructions, taken together, the jury must 
have understood that, unless the plaintiff proved that the 
gravel furnished by him under the contract was suitable 
for ballasting for the defendant’s railway, he could not 
recover. The question is whether this is a correct state- 
ment of the law. 

There was evidence that the plaintiff urged the company 
to accept the gravel; and that the company, by its officers 
and agents, other than the superintendent, in answer to 
these requests, gave various reasons for not accepting the 
gravel at that time, but made no objection to the gravel 
as unsuitable for ballasting purposes. The defendant in- 
sists that, as these letters were not written by the super- 
intendent, upon whose knowledge and opinion as to the 
quality of the gravel the matter depended, this evidence 
is of no importance. It is not, however, contended that 
these letters were incompetent as evidence; and, having 
been properly received, their weight and bearing upon the 
question at issue was a matter. for the jury to determine. 
The testimony of the plaintiff himself that no objection 
was made to the quality of the gravel, and that the refusal 
to receive it was placed upon other grounds, although 
coming from a witness highly interested in the event of 
the suit, is so far corroborated by the evidence referred 
to, and other evidence in the record, as to require this 
question to be fairly submitted to the jury. 

The trial court in another instruction told the jury 
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plainly that, if the gravel offered was, in the judgment of 
the defendant’s superintendent, unfit or unsuitable for 
ballasting defendant’s railway, then the defendant had 
the right to refuse to accept the same; and again in the 
2d instruction: 

“The defendant must prove that he objected and re- 
fused to take the gravel as and for the reason he alleges, 
and so notified the plaintiff prior to October 5, 1895.” If 
this instruction is correct, then, if the defendant did not 
prove this, that is, if the evidence taken altogether did 
not show it, the plaintiff would be entitled to recover, and 
it would be wholly unnecessary for the plaintiff in addi- 
tion to this fact to also prove that the gravel was, in fact, 
suitable for ballasting the defendant’s railway. The de- 
fendant, of course, could not, during all the time the ques- 
tion of receiving the gravel was pending, lead the plaintiff 
to believe that, in the judgment of the superintendent, the 
gravel was suitable by raising other objections and giving 
other reasons for not receiving it, and, not having at any 
time notified the plaintiff that the gravel was unsuitable, 
defend upon that ground when sued. This would be the 
rule even though the fact were that the gravel was un- 
suitable for the uses for which the defendant desired it. 
If the jury were satisfied from the evidence that the de 
fendant had not refused or objected to receive the gravel 
on the ground that it was unsuitable, in the judgment of 
its superintendent, the verdict should have been for the 
plaintiff. If it was established that the defendant had 
objected and refused to receive the gravel because, in the 
judgment of its superintendent, it was unsuitable, then 
the question might be whether this judgment of the super- 
intendent was reasonable and based upon swufficient 
grounds; and upon that question it would be competent 
to show what the fact was in regard to the quality of the 
gravel and its suitableness for the purposes for which the 
defendant intended it. 

We think that the reasoning of Mr. Commissioner 


Hastincs upon this point is sound, and the conclusion 
56 
t. 
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that instruction number five is erroneous is right. The 
judgment of reversal is therefore adhered to. 


REVERSED. 


Bakyes, J., dissenting. 


I am unable to concur in the foregoing opinion, for the 
following reasons: 

When this case was before us the first time we affirmed 
the judgment of the trial court, 4 Neb. (Unof.) 1. Onr 
second opinion, written by Mr. Commissioner HAstinGs, 
reverses the judgment of that court, 4 Neb. (Unof.) 13, 
and the majority now adhere to that opinion on the same 
evround and for the same reason set forth therein, to wit : 
that the court erred in giving instruction No. 5, because 
it required the plaintiff to prove more than was necessary 
to entitle him to recover. The pleadings are fairly set 
‘forth, in substance, in our first opinion, and no fault is 
found with, or criticisms passed upon, the facts or issues 
as stated therein; therefore, no further statement of the 
case will be made in this dissenting opinion. It is sufti- 
cient to say that the petition set forth the contract; al- 
‘eged the breach of it by the defendant; stated that the 
plaintiff was at all times ready and willing to perform his 
part thereof; set forth the amount of his damages, and 
prayed for a judgment therefor. 

The answer admitted the making of the contract, and 
the plaintiff’s part performance; admitted that defendant 
refused to receive any more gravel thereunder; and affirm- 
atively alleged as a reason for its refusal and as a defense 
to the plaintiff’s petition that the gravel furnished by him 
was, in the judgment of the defendant’s superintendent, 
unfit and unsuitable for ballasting purposes, and was, in 
fact, unfit therefor; that the defendant, during the life 
of the contract, notified the plaintiff of that fact, and thus 
terminated it according to its terms. The plaintiff by his 
veply alleged affirmatively that the gravel was, in fact, and 
in the judgment of the defendant’s superintendent, fit and 
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suitable for ballasting purposes; that it was the kind of 
gravel contracted for; that the defendant had received 
21,816 cubic yards thereof, as stated in the petition, and 
had used the same for ballasting its roadbed, and that 
the defendant, without reason, arbitrarily refused to re- 
ceive the balance of the gravel contracted for by the agree- 
nent in: question, after the expiration of the contract, for 
the purpose of avoiding and escaping its liability under 
said contract. The formal denials contained in the reply 
were rendered nugatory by these averments, because this 
new matter was inconsistent with such denials. This 
rule of construction is the one which should be applied 
to the reply, for it accords with the rule adopted by all 
of the courts in this country. In State v. Hill, 47 Neb. 
156, it was held: 

‘“\Vhere the petition alleges the delivery of the official 
bond declared on, the allegations in the answer of a 
surety—following an averment therein that he signed 
upon condition the principal should also sign—that ‘if 
it (the bond) was ever delivered, it was done in violation 
of the express condition aforesaid upon which the defend- 
aut signed said instrument,’ must be treated as a substan- 
tial admission of the delivery of the bond.” 

When the plaintiff alleged in his reply that the gravel 
in question was suitable, in fact, and in the judgment of 
the defendant’s superintendent, for ballasting purposes, 
und that the defendant, acting without reason and arbi- 
trarily, and for the purpose of avoiding and escaping its 
liability under the contract, refused to receive the halance 
of the gravel contracted for, he clearly admitted the alle- 
gations of the defendant’s answer as to notice and the 
termination of the contract, and assumed the burden of 
proving affirmatively that the gravel in question was, in 
fact, and in the judgment of the defendant’s superintend- 
ent, suitable for ballasting purposes; that the defendant’s 
refusal to receive it was arbitrary, and made for the sole 
purpose of avoiding its liability under the contract. That 
this was the legal effect of the plaintiff’s reply seems be- 


836 NEBRASKA REPORTS. [ Vou, 72 


(4 


Parkins v. Missouri P. R. Co. 


yond question. Aeteluian rv. Chicago Brush Co., 63 Neb. 
429; Dinsmore & Co. v. NStimbert, 12 Neb. 433; Home Fire 
Ins. Co. ve. Johansen, 59 Neb, 349; Johnson ve Hesser, 61 
Neb, 631. It is unnecessary to cite further authority to 
support this well settled rule. 

The plaintiff, having by his own pleadings assumed the 
burden of proof as to the matters above stated, introduced 
no evidence whatever in support of the allegations con- 
tained in his reply; while the defendant’s superintendent 
testified that in his judgment, and in fact, the gravel was 
unsuitable for ballasting defendant’s road; that under his 
orders notice of that fact was given to the plaintiff, as 
soon as it was poxsible to determine it, and the contract 
was thus terminated before its expiration. The plaintiff 
not only failed to controvert this evidence, but tacitly ad- 
mitted that numerous conversations had occurred between 
himself and the defendant’s superintendent about the 
quality of the gravel; that the question was discussed 
between them of how to trent it, and what, if anything, 
they could put with it, to render it suitable for the de- 
fendant’s use. Under the pleadings it would have been 
proper for the court to have instructe] the jury that the 
burden of proof was on the plaintitf to show that the 
eravel in question was, in fact,,and in the judgment of 
the defendant’s superintendent, fit for its use; and that 
the defendant’s refusal to take the same was arbitrary | 
and unwarranted by the facts. And vet, by the instruc- 
tion complained of, the jury were told generally that if 
they found these facts affirmatively the plaintiff would 
be entitled to recover. The instruction was general in its 
terms, and applied to the defendant’s evidence as well as 
that of the plaintiff. The jury must have understood that 
it applied to all of the evidence in the case. Tt fairly 
covered the issues presented, and in such a way that the 
plaintiff had no right to complain of its effect. In fact 
it was much more favorable to him than to the defendant. 
It thus seems clear that my associates have failed to prop- 
erly analyze the pleadings, and are mistaken as to the 


Vou. 72] SEPTEMBER TERM, 1904. 837 


State v. Carlson. 


real issues presented by them. It is conceded that the 
plaintiff was bound to show that the action of the de- 
fendant’s superintendent was arbitrary and unwarranted. 
The only way he could do this was to prove that the 
gravel in question was in fact suitable for the defendant’s 
use, and was such as was contemplated by the contract. 
Yor these reasons, it is apparent that the court did not 
err in giving the instruction complained of. Again, it 
seems clear from the record that under the pleadings and 
the evidence, as contained therein, a judgment for the 
defendant is the only one that could have properly been 
rendered. For this reason, if for no other, the instruction 
did not prejudice the plaintiff’s rights. 

For the foregoing reasons, it seems to me that our 
second opinion should be set aside; that our first opinion 
should be adhered to, and the judgment of the district 
court affirmed. 


STATE OF NEBRASKA, EX REL, WILLIAM J. ELLINGSWORTH, 
RELATOR, V. ALFRED G, CARLSON ET AL., RESPONDENTS. 


Firep December 21, 1904. No. 13,851. 


1. Injunction: Jurtsptcrion. An injunction order made by a court 
which has no jurisdiction over the matter involved, or which is 
in excess of the powers of the court granting it, is void. 


2. Election Board: Duties. The duty of an election board to canvass 
the votes cast at the election is a political duty plainly pre- 
scribed by a positive statute, and cannot be enjoined by the 
courts. 


8. Mandamus: Derense. It is not a defense to an application for a 
writ of mandamus that the action which it is sought to compel 
has been enjoined, if it appears conclusively from the record, 
or from the conceded fact in the case, that the court which issued 
the injunction order had no power to enjoin the act in question. 


4, Costs. When public officers refuse to perform a statutory duty and 
are compelled to do so by mandamus, the costs of the mandamus 
proceedings will be adjudged against them when the relator is 
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himself without fault, notwithstanding that the officers were act- 
ing in obedience to an injunction order, supposed by them to 
be valid, but which was in fact void for want of power of the 
court issuing it over the subject matter. 


ORIGINAL application. for a writ of mandamus to compel 
respondents to caivass the votes for village trustees. Writ 
allowed. 


Thomas Darnall, BE. A, Cook and W. D. Giffin, for 
relator. 


H.C. Calkins and H. V. Calkins, contra. 


SEDGWICK, J. 


In April, 1904, there was held in the village of Gothen- 
burg an election of members of the board of trustees of 
the village. At the close of the election, and before the 
votes had been canvassed, one John Strahle, alleging that 
he was an elector of the village of Gothenburg, began a 
proceeding in the county court of Dawson county to con- 
test the election of Carroll, Weideranders and Ellings- 
worth, three of the candidates at said election, each of 
whom had received, it is conceded, a majority of the votes 
cast at the election for the office of trustee. On the same 

‘day that he commenced this contest in the county court, 
the said Strahle began an action in the district court for 
Dawson county for the purpose of enjoining the board of 
trustees of the village of Gothenburg from canvassing the 
votes cast at the election, and in that action he obtained 
from the county judge of Dawson county a temporary 
order of injunction restraining the board of trustees from 
canvassing the vote. Afterwards, his contest proceedings 
having been tried in the county court, and having re- 
sulted against him, and having been taken to the district 
court, both actions were tried in the district court, and 
determined against the contestant Strahle. He has brought 
both actions to this court for review. The district court, 
having upon the final hearing dissolved the temporary in- 
junction restraining the board from canvassing the votes, 
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fixed the amount of the supersedeas bond to be given by 
the plaintiff therein to supersede the judgment of the dis- 
trict court during the pendency of the action in this court, 
which bond was given by the plaintiff and duly approved, 
and the cause is now pending in this court. Thereupon 
this action was brought to obtain a writ of mandamus to 
compel the village board to proceed and canvass the vote 
uotwithstanding the injunction. The parties have stip- 
ulated the facts upon the record, and the question is 
whether the injunction was effectual to prevent the can- 
vassing of the votes. 

In Calvert v. State, 34 Neb. 616, the plaintiff in error 
had been adjudged guilty of contempt in violating an in- 
junction order of the district court, and in reversing that 
judgment the court by MAXWELL, C. J., said: 

“The question presented to this court is the power of a 
judge at chambers, upon the issues presented, there being 
disputed questions of fact, to make the order in question. 
In any case where the court or judge has jurisdiction and 
grants an injunction during the pendency of a suit, the 
injunction while in ferce must be obeyed. A court should 
exercise great care in granting such relief, and only where 
it is clear the injury to the plaintiff will be great or ir- 
reparable; but having granted it the adverse party should 
move to dissolve or modify and cannot disregard it with 
impunity. A court must insist that its legitimate orders 
be obeyed. This is necessary both for the protection of 
private rights and those of the public. If the court or 
judge exceeds his jurisdiction, however, his action in the 
premises is like that of any other person who acts without 
authority. * * ™ Suppose the owner of a farm, or one 
or more city lots, should apply for an injunction to re- 
strain the construction of a railway across his land, and 
should set forth the same facts as to his ownership and 
possession as the defendant has done iu this case, and 
the railway company should allege the same facts as are 
stated in the plaintiff’s petition, would the court or judge 
on a preliminary hearing have authority to tie the hands 
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of the landowner and permit the adverse party to divest 
him of his rights and destroy his possession? The state- 
ment of the case carries with it a full answer. The judge, 
in effect, has undertaken to dispose of the merits of the 
case without a hearing. A temporary injunction merely 
prevents action until a hearing can be had. If it goes 
further, and divests a party of his possession or rights in 
the property, it is simply void. People r. Simonson, 10 
Mich. 335; Port Huron & G. R. Co. v. Judge, 31 Mich. 
456; Salling v. Johnson, 25 Mich. 489; WeCombs rv. MWerry- 
hew, 40 Mich. 72; Arnold vr. Bright, 41 Mich. 207; Tawas 
&£ B.C. R. Cov rv. Judge, 44 Mich. 479, 7 N. W. 65. Judge 
Cooley, in Arnold v. Bright, supra, says: ‘The court of 
chancery has no more power than any other to condemn a 
man unheard, and to dispossess him of property prima 
facie his, and hand over its enjoyment to another on an 
ex parte claim to it. In several cases it has been decided 
that possession of lands is not to be disturbed by means of 
a preliminary injunction. Hemingway v. Preston, Walk. 
Ch. (Mich.) 528; People v. Simonson, 10 Mich. 335,’ ” 

It is said by Mr. High in his work on Injunctions, vol. 
2 (4th ed.), sec. 1425: 

“While it is thus seen that courts of equity exact the 
most implicit obedience to the writ of injunction, and 
treat its wilful violation as a most flagrant contempt of 
court, the doctrine is to be understood with the qualifica- 
tion that the court has jurisdiction over the subject mat- 
ter in controvcrsy. And if the court has no jurisdiction 
over the matter involved, or if it has exceeded its powers 
by granting an injunction in a matter beyond its jurisdic- 
tion, its injunction will be treated as absolutely void, and 
defendants cannot, in such case, be punished for contempt 
for its alleged violation. For example, when an injunc- 
tion is issued against a board of township officers to re- 
strain them from holding an election which they are an- 
thorized by law to hold, equity having no jurisdietion 
to interfere in such case, there can be no disobedience of 
the injunction and no attachment for contempt, since the 
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mandate of the court is absolutely void. So where a court 
has exceeded its powers by granting an injunction in a 
matter over which it has no jurisdiction, as by enjoining 
a board of municipal officers from canvassing the returns 
of an election, the court having no power to hear or de- 
termine such controversies, its injunction will be treated 
as absolutely void, and a punishment inflicted for its viola- 
tion will not be upheld.” 

One of the cases referred to by Mr. High in support of 
this doctrine is Dickey r. Reed, T8 TL 261. In that action 
an injunction had been granted restraining the common 
council of the city of Chicago from canvassing the returns 
made to them by the judges and clerks of election. The 
defendants were advised by their counsel that the injune- 
tion was void, and that they might safely disregard it. 
The council then proveeded to canvass the returns. They 
were cited for contempt by th circuit court from which 
the injunction had issucd, and upon jndgment being en- 
tered punishing them for such contempt they appealed to 
the supreme court. In the opinion it is said: 

“Public policy does not require such a jurisdiction, even 
if it could sanction it. If the power were admitted, where 
would its jurisdiction end? Suppose a-person were to 
conceive a law to have been unconstitutionally enacted, 
could he, by bill, restrain the governor and all other offi- 
cers from executing it until a hearing could be had and 
the law declared valid? Suppose a citizen, in his hostile 
opposition to a governor elect, or from other motives, were 
to conceive that he had obtained his apparent majority by 
fraud, could he apply to a court for and obtain an in- 
junction to restrain him from becoming inaugurated, until 
by delays and appeals, the term for which he had been 
elected should expire, and thus defeat the will of the 
people? * * * In this case there was a complainant, 
who had exhibited a bill, and there was a subject: matter 
for litigation, and the controlling question is, whether the 
court, under any circumstances, could have power to hear, 
determine and decree in reference to it. If not, then the 
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whole proceeding was coram non judice. The law under 
which this election was held, neither in terms nor by im- 
plication confers the power. Nor is it asserted that the 
court had facts before it which required it to take judicial 
cognizance, and hear, adjudicate and decree. On the con- 
trary, the court refused to continue the injunction, thus 
virtually deciding that the court was powerless to 
afford the relief sought, and thereby permitting the in- 
junction to come to an end by the terms of the order 
awarding it, and we are clearly of opinion that it was not 
a case for equitable interposition. * * * In Walton v. 
Develing, 61 11), 201, it was held, where an injunction was 
issned to restrain officers from holding an election, and it 
was disobeyed, that they were not amenable to the process 
or liable to be punished for a contempt in disobeving the 
writ. And it was upon the grounds that the writ was void 
for the want of power, and the law required the officer 
to perform this particular duty. The distinction was 
there taken that, where the court has power over the sub- 
ject matter, and authority to take such jurisdiction, and 
the court acts, its process must be obcyed; but where the 
power is wholly wanting, then the process is void, and 
need not be obeyed. The same rule was recognized and 
applied in Darst v. People, 62 Tl. 306. So the doctrine is 
by no means novel in this court.” 

In State v. Gibbs, 18 Fla. 55, 7 Am. Rep. 283, the court 
said: 

“Tt is insisted by the relator that the proceedings by the 
canvassers were illegal and void, because they were en- 
joined by the order of a judge of the circuit court from 
further proceeding until the further order of the circuit 
judge; and that the respondents did proceed to declare the 
partial result of the election, of which the relator com- 
plains, before the dissolution of the injunctional order 
and without a further order of the judge. We think the 
order of the cireuit. judge was unadvisedly made, and that 
in its form and effect it was essentially a perpetual in- 
junction. It forbade the further proceeding until permis- 
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sion should be granted by the judge, and was in effect the 
abrogation of a statute which authorized and required 
them to proceed with reasonable dispatch, and it was 
therefore illegal.” 

Scott rv. JlcGuire, 15 Neb, 303, was an action to enjoin 
the county commissioners “ ‘from removing the county 
scat * * * or any of the county offices or county 
records or papers’ from the town of La Porte to the town 
of Wayne.” An election had been held upon the question 


of removing the county seat, and it appeared in the case 
inferentially that.the result was in favor of Wayne. The 


opinion, after stating that the object of a contest of elec- 
tion is to have the declared result of the election vacated, 
says: 

“This, however, cannot be reached by an order of injune- 
tion restraining county officers from removing their offices 
to the relocated county seat, and transicting business 
there, but by a judgment formally setting aside the result 
arrived at and declared by the ecanvassers of the votes cast 
at the election, in an action brought to contest it. Such 
an injunction would compel a violation by these officers of 
a positive command of the statute * * * that on the 
relocation of the county seat, they ‘forthwith remove their 
respective offices, and all county records, papers, and prop- 
erty in their offices or charge to the place where said 
county seat shall have been reloeated, a severe penalty 
being provided in case of a refusal to do so. This is a 
yalid enactment which the courts have no right to dis- 
regard by requiring others to disobey it.” 

And so the statute provides that immediately after the 
election the board shall canvass the votes, and that a 
contest may be begun after (not before) the canvass is 
made. The injunction in this case attempted to prevent 
this canvass of the votes. There can be no cirenmstances 
under our statute which will authorize the courts to so 
interfere and stop the election board from performing this 
plain statutory political duty. It follows that the injune- 
tion order. made by the district ce" ‘vas absolutely void 
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and should have been disregarded by the canvassing board. 
As all of the facts are agreed upon by the parties and the 
rclator is plainly entitled to the relief asked, a peremptory 
writ will be ordered upon the application filed. 

2. It is alleged in the answer herein that the respond- 
ents are not interested in the resnit of this litigation, and 
that they are ready to perform their duty whenever it Is 
made plain to them by the preper authorities, and they 
therefore ask that no costs be taxed against them in tiis 
‘ase. The party who obtained the injunction order is not 
a party to this proceeding and costs cannot therefore be 
adjudged against him herein. There is but very little in 
the record bearing upon the question of the good faith of 
the respondents. It is conceded in the stipulations, that 
is, it is alleged in the affidavit of the relator, and ad- 
mitted by the respondents, that “the majority of said 
trustees, said A. G. Carlson, F. E. Carlson and TWabbe 
Janssen, refuse to canvass said vote.” Upon this evidence 
we think the costs in this case must be adjudged against 
these parties. 

It was said by the supreme court of Tlinois in Dickey 
wv. Reed, supra: : 

“Tt is true that officers and others may be embarrassed 
as to their course of action in such cases. They must act 
at their peril under all such circumstances. They can, as 
the parties did in this case, call to their aid able counsel, 
learn their duty from all available sources, and then act 
and abide the consequences. If the advice they procure 
be wrong, it will be their mnisfortune, and the incorrect 
advice will not excuse the offense or mitigate the punish- 
ment.” 

It does not appear that these respondents took the ad- 
vice of counsel with special reference to their disinterested 
duty in the matter. The relator herein is at least equally 
innocent with themselves, and the ordinary rule for taxing 
costs must be applied. The costs of these proceedings 
therefore will be taxed against the respondents A. G. Carl- 
son, I’. E. Carlson and Habbe Janssen. 

WRIT ALLOWED. 
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HARRY TRAYER ET AL. V. NORA SETZER. 
Foren DecemBer 21, 1904. No. 18,563. 


1. Husband and Wife: AcTiox. In this state the common law dis- 
ability of husbands and wives to maintain suits at law against 
each other upon contracts between them has been removed by 
statute. 


2. Illegitimate Children. The marriage of the parents of illegitimate 
children does not legitimate the latter, except upon the conditions 
prescribed by section 31, chapter 23 of the Compiled Statutes. 


: Support: Bonp. The moral obligation of the father of 
illegitimate children to provide for their support is a sufficient 
consideration for his bond so to do. 


4. Bastardy: Fraup. Bastardy proceedings begun against the father 
are not abated by his fraudulent marriage with the mother not 
consummated by cohabitation with but followed by immediate 
abandonment of her. 


Error to the district court for Nemaha county: JOHN 
S. STULL, JUDGE. Affirmed. 


John C. Watson and B. F. Neal, for plaintiffs in. error. 
J.8. McCarty and H. A, Lambert, contra. 


AMES, ©. 


The facts in this case are not in dispute and are nar- 
rated in the brief of plaintiff in error as follows: 

“As appears by the petition filed in the court below the 
defendant in error, Nora Setzer, commenced before the 
county court against Henry Trayer, one of the plaintiffs 
in error, a prosecution for bastardy. The bastardy com- 
plaint was filed on the 17th day of January, 1902, by Nora 
Setzer, the defendant in error, whose name was at the 
commencement of this action in the district court, Nora 
Trayer. On the 2d day of February, 1902, the prosecu- 
trix was delivered of twins. That on the 31st day of Jan- 
uary, 1903, the prosecutrix and the said Harry Trayer 
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were married and the bonds of matrimony had never been 
dissolved. That after the marriage it was brought to the 
attention of the district court for Nemaha county that the 
said Harry Trayer refused to live and carry out his mar- 
riage vows with his then wife, and he, Harry Trayer, ‘was 
brought into court where he appeared with his attorneys 
in open court at the regular February, 1903, term, thereof, 
and on said bastardy proceedings being called up and 
coming on for trial, he pleaded guilty thereto and in open 
court admitted that he was the father of said children,’ 
whereupon the court adjudged the said Harry Trayer to 
be the father of said bastards and required him to enter 
into a bond with sureties for the payment of $1,000 for 
their support and maintenance, and thereupon the bond 
in suit was entered into by the defendants (plaintiffs in 
error) as such sureties. Thereafter, to wit, on the 16th 
day of May, 1903, the plaintiff instituted this action 
against the said Harry Trayer and his bondsmen, John 
Trayer and Albert Moody, plaintiffs in error herein. The 
plaintiffs in error answered, and the defendant in error 
replied thereto, setting up the above facts. The plaintiffs 
in error filed a motion for judgment upon the pleadings, 
which motion was overruled, and the court then permitted 
the plaintiff to call a jury, prove her bond, and entered 
judgment thereon. Plaintiffs in error filed motion for a 
new trial which was overruled. This action is brought 
to reverse the aforesaid proceedings.” 

No objection was made in the district court to the prose- 
cution of the action in the name of Nora Setzer instead 
of that of Nora Trayer, and as such an objection is merely 
formal and not atfcecting the merits, it cannot be made for 
the first time in this court. It cannot be doubted that the 
plaintiff is the person for whose use and benefit the bond 
was given and is the real party in interest, whatever may 
be her true name. 

It is urged by plaintiffs in error that husband and wife 
are, in legal contemplation, but one person, and are in- 
competent to sue each other at law, but this court in May 
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rn. Jay, 9 Neb. 16, decided that question the other way, 
and it is not worth while to reopen the discussion. 

It is next contended that the marriage of the parties 
legitimized their offspring; and that a wife cannot main- 
tain a proceeding in bastardy against her husband to 
compel obedience by him to his marital obligations. We 
think, however, that section 31, chapter 23, of the Com- 
piled Statutes, 1908 (Annotated Statutes, £931), ex- 
pressly negatives the idea that under circumstances like 
those in this case the marriage legitimizes the offspring. 
To accomplish that end the parents inust, after the mar- 
riage, have had other children, and the father must have 
adopted the bastard into his family or acknowledged him 
in writing signed in the presence of a competent witness. 
This statute has, it is true, direct reference only to title 
to property by descent, but it is the only statute in this 
state relating to legitimation, and may fairly be taken as 
expressive of legislative policy with reference to the whole 
subject. None of these conditions is satisfied in this in- 
stance. Trayer has never cohabited with the plaintiff as 
her husband, or contributed toward her support or that of 
her children, and his noninal marriage to her was evi- 
dently a fraudulent device to defeat the proceeding in bas- 
tardy. To allow this defense would be to permit him to 
perpetrate a barefaced fraud not only upon the mother, 
but upon the public who are entitled to be protected from 
the consequences of his wrong doing. All the authorities 
cited by plaintiffs in error are either from states in which 
the wife is under a legal disability to sue her hnsband at 
law, or are cases in which the offspring had been legiti- 
mated in accordance with a local statute. Such authori- 
ties are, of course, not in point. 

Plaintiffs in error do not deny that, but for the fore- 
going objections, the instrument sued upon is valid and 
enforceable, and no reason occurs to us why it is not so. 
The father is under a moral obligation to support his chil- 
dren, .and that duty alone, even in the absenee of the bas- 
tardy statnte, is without doubt a sufficient consideration 
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for a bond conditioned for its performance. The practical 
situation in this case is not different to what it would 
have been if the marriage had vot taken place, and it 
would be a reproach to the law if the defendant in error 
and the public are both without remedy. 

We recommend that the judgment of the district court 
be affirmed. 


LETTON and OLDUAM, CC., concur. 


sy the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judginent of the district 
court be 
AFFIRMED. 


GEORGE W. HAWKE V. ANDREW KERR. 
Firep DeceEMBER 21, 1904. No. 13,647. 


Review. When the verdict and judgment are such as alone could be 
upheld by the undisputed and indisputable evidence, the court 
will not examine the record for the ascertainment of alleged 
errors occurring at the trial. 


error to the district court for Gage county: JOHN 8. 
STULL, JUDGE. Affirmed. 


BE. F. Warren and &. O. Kretsinger, for plaintiff in 
error. 


Hazlett & Jack, contra. 


AMES, C. 


This is an action for damages for breach of an alleged 
oral contract by the defendant to borrow a sum of money 
from the plaintiff for a term of years, and to secure 
the repayment of the same, with interest, by a mort- 
gage upon lands of the defendant. The answer pleads the 
statute of limitations and the statute of frauds, together 
with a general denial. The evidence fails completely to 
establish the agreement set forth in the petition, but it 
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is Shown, with but little if any dispute, that the defend- 
ant’s lands were subject to sale upon existing decrees of 
mortgage foreclosure, and that the plaintiff agreed to 
purchase them at judicial sale, and hold the title in trust 
to convey them to the defendant at the expiration of a 
specified term of years, upon being repaid the purchase 
price and interest, and that the lands, without the fault 
of the defendant, who had no control over the decrees of 
foreclosure, were not advertised or offered for sale. The 
only controversy in this respect is as follows: Certain 
lands of the defendant were exposed to sale under a decree 
against them, and he contends that they were all that were 
the subject of his agreement with the plaintiff, and that 
the latter by refusing to buy them committed a breach of 
the agreement himself; but the plaintiff contends that the 
agreement included other lands which were not offered, 
and that he was therefore excused from buying those that 
were so. Under the circumstances we do not see how 
this dispute is material. 

There was a verdict and judgment for the defendant 
and the plaintiff proseeutes this provecding, alleging sev- 
eral errors as having occurred at the trial. There is a 
wide if not fatal variance between the contract alleged in 
the petition and that proved at the trial; and of the latter, 
which was never perfected, the defendant is not shown to 
have been guilty of a breach. There are a large number 
of alleged errors assigned in the petition in error and in 
the brief of counsel which we do not feel called upon to dis- 
cuss because, granting them to be well assigned and to be 
as flagrant as it is contended that they were, they did not 
contribute to the establishment of the above recited facts, 
about which there is no real dispute, nor would their 
absence have disclosed a different condition of affairs. In 
our opinion the verdict is the only one which could have 
been upheld by the undisputed evidence, and we recom- 
mend that the judgment of the district court be affirmed. 


Lerron and OLDHAM, CC., concur. 
57 
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By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be 

AFFIRMED. 


Fipevity & Devosit COMPANY OF MARYLAND V. ARNOLD P. 
Lipsy. 


Fitep December 21, 1904. No. 13,648. 


1. Indemnifying Bond: Duration. A bond of indemnity, not stipulat- 
ing how long it shall remain in force, but covenanting that so 
long as it shall so remain the obligor shall be paid an annual 
premium in advance, does not require the payment of the pre- 
mium so as to continue the obligation, but leaves the obligee 
at liberty to decline to make payment and thus put a period to 
the contract so far as the rights of third persons are not affected. 


2. Official Bonds: STATUTE: AMENDMENT. The act of 1895 (Laws 1895, 
ch, 22) entitled “An act to facilitate the giving of bonds, under- 
takings and recognizances, and to authorize the acceptance of 
certain corporations as surety thereon, and to repeal all acts and 
parts of acts in conflict herewith,” is ineffectual as an amend- 
ment or repeal of chapter 10 of the Compiled Statutes, entitled 
“Bonds and Oaths—Official,” or to dispense with personal sureties 
upon official bonds as required by that chapter. 


Erkor to the district court for Johnson county: JOHN 
S. STULL, JupcE. Affirmed. 


8S. P. Davidson, for plaintiff in error. 


Hugh La Master, contra. 


AMES, C. 


On the 11th day of January, 1902, W. W. Wheatley was 
inducted into the office of treasurer of Johnson county, 
and appointed the defendant Libby as his deputy. 
Wheatley had procured the plaintiff to become surety on 
his official bond, and as part consideration therefor had 
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promised the plaintiff that it should be permitted, for a 
stipulated premium, to execute as surety the official bond 
of the deputy. Both bonds were executed accordingly, and 
were accepted and approved by the proper authority. 
Libby made a written application for his bond, reciting 
that it was to be executed in consideration of an annual 
premium of $50, payable annually in advance, which was 
to be paid by Wheatley, and the latter did pay the first 
year’s premium accordingly. At the expiration of the first 
year, namely, on the 30th day of December, 1902, the dep- 
uty executed another official bond with personal sureties, 
to the acceptance and approval of the county board, and 
on the 27th day of January following, the board, in ses- 
sion, entered an order reciting the giving and approval of 
the last mentioned instrument, and purporting to release 
and discharge the plaintiff from liability because of the 
then future liability of the deputy. Both Libby and 
Wheatley then refused to pay the second year’s installment 
of premium in consideration of the bond executed by the 
plaintiff, and this action was brought against the former 
for the recovery of the same. Neither the application nor 
the bond recited a prospective term of the principal’s 
office or of the continuance of the obligation, except that 
the former stipulated that Libby should pay “fifty dollars 
($50) per annum in advance, while said bond shall con- 
tinue in force,” from which it is implied that it continued 
in force for the term of at least one year ensuing the pay- 
ment of any such instalment. 

The plaintiff contends that it is also implied that the 
obligation was to continue during the incumbency of Libby 
under his then present appointment as deputy; that he was 
not discharged from his office at the time of the giving of 
the new bond, but remained continuously therein; and that 
the county board were powerless to impair the obligation 
of the contract or to release the plaintiff from its obliga- 
tion thereon. We suspect that. if it should turn out that 
Libby has defaulted since the expiration of the first year 
the plaintiff will entertain a different opinion. The fair 
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inference, from the recitals in the application, of which 
both the treasurer and the county board had full knowl- 
edge, is that the plaintiff undertook to become and remain 
bound so long, and so long only, as the agreed annual 
premium should be paid in advance. In this respect the 
contract is of the same character as the ordinary policy 
of insurance, to which it is generally analogous and out 
of which it grew. It is a contract for one year, renewable 
annually by the payment of a stipulated premium. If the 
premium is not paid it “lapses” or ceases to be obligatory 
as between the parties to it, except as to past transactions, 
although there may or may not be circumstances continu- 
ing it in force as to intcrested third persons, about which 
we express no present opinion. If in the present instance 
the county board might have perpetuated the obligation by 
reliance upon estoppel in ignorance of the delinquency of 
the second annual premium, it does not occur to us that 
they were bound so to do, or that the plaintiff has been in- 
jured or has any just ground of complaint because they 
saw fit to discharge the estoppel, which we have no doubt 
they had power to do and did effectively do. The appoint- 
ment of a deputy county treasurer is not for a fixed term, 
but is revocable at pleasure. There was no formal revoca- 
tion and reappointment in this instance, but the conduct 
of the deputy and of the county board was with the knowl- 
edge and concurrence of the treasurer and, we think, 
amounted thereto in practical effect. Whether such a 
bond would be insufficient for the induction into office of a 
person elected for a fixed term of more than a year, or, if 
not, whether deferred premiums would be recoverable in 
such cases, are questions not involved in the case. Seem- 
ingly one consequence or the other is inevitable. 

We are also of the opinion that the instrument in con- 
troversy is not a legal contract, but derives whatever 
obligatory force it has from principles of estoppel.  See- 
tion 9, chapter 10 of the Compiled Statutes enacts that 
official bonds of all county officers shall be executed by 
the principal, and at least two sufficient sureties who shall 
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be freeholders of the county. This requirement doubtless 
has reference to natural persons. The instrument in suit 
was supposedly executed pursuant to chapter 16 of the 
Compiled Statutes, which was passed in 1895, under the 
title, “An act to facilitate the giving of bonds, undertak- 
ings and recognizances, and to authorize the acceptance 
of certain corporations as surety thereon, and to repeal 
all acts and parts of acts in conflict herewith.” The fourth 
section of the act reads: “All acts and parts of acts in 
‘conflict herewith are hereby repealed.” Laws, 1895, chap- 
ter 22. Neither in the title of the act, nor in the repealing 
clause, is there any reference to the subject of official 
bonds, nor will anyone suppose that section 9 of chapter 
10, above quoted, is repealed so that an official bond with 
personal securities is no longer authorized. If anything 
had been accomplished it would have been an amendment 
of that and several other sections of the same chapter so 
as to permit the approval of bonds by corporations in lieu 
of, or in substitution for, bonds required to be given by 
law. But such a purpose is not indicated by the title, nor 
is any section of any existing statute set forth or referred 
to, as sought to be amended, in the body of the act. We 
are of opinion that to hold that this act authorizes the ac- 
ceptance of bonds of corporations in lieu of, or in sub- 
stitution for, official bonds required by chapter 10 of the 
Compiled Statutes would be in plain violation of section 
11, article III of the constitution. Chapter 10 of the 
Compiled Statutes is an act complete in its itself, having 
sole reference to the subject of official bonds, concerning 
which it makes specific and imperative regulations. We 
are of opinion that it cannot be amended by an act in the 
title or body of which that subject is not mentioned. 

There was a judgment for the defendant both in a 
justice’s court, where the action was begun, and in the 
district court upon appeal. The plaintiff prosecutes error. 
We recommend that the judgment be affirmed. 


LETTON and OLDITAM, CC., concur. 
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By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 


court be 
AFFIRMED. 


Perer B. Furiprne v. CHrcaco, BURLINGTON & QUINCY 
RAILROAD COMPANY. 


Firep DECEMBER 21, 1904. No. 13,669. 


Directing Verdict. Upon the undisputed evidence the trial court 
rightfully directed a verdict for the defendant. 


FerRor to the district court for Custer county: HANSON 
“M. Grimes, Jupce. Affirmed. 


C. W. Beal and N. T. Gadd, for plaintiif in error. 
J. W. Deweese and Frank EH. Bishop, contra. 


Amps, C. 


Plaintiff, Fielding, was a section-hand, and Anderson 
was his foreman, employed by the defendant company at 
Mason City in this state. The track extends easterly and 
westerly past the station. At some point west of the station 
the two men loaded some railway ties on a push car. Field- 
ing placed himself at the west end of the north side of the 
car and pushed it eastward. Anderson followed along at the 
west end of the south side, and as the car moved forward 
threw or pushed the ties off froin it, at intervals, so that 
they fell at the south side of the track and remained where 
they struck the ground. After they had traveled some 
distance and the ties had all been removed in this manner, 
Anderson told Fielding to return westward with the empty 
car to the starting point. The latter then went to the 
east end of the south side of the car and sat down upon it 
with his back toward the west, and with his right foot 
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hanging down so as to come in contact with the south 
ends of the ties upon which the track was laid, and began 
propelling the car westward by kicking and pushing 
against them. It was broad daylight; the men had co- 
operated in placing the loose ties where they were, which 
was in plain sight, and both knew that some of them were 
lying very close to the track in violation of the rule of the 
company forbidding such things to be left by section-men 
nearer thereto than three feet. Fielding did not look 
westward in the direction in which he was pushing the 
car, or make any particular or especial observation re- 
specting the position of the loose ties. After he had gone 
some distance his attention was attracted by a call from 
Anderson, and while he was looking toward him his right 
foot with which he was “kicking ties” was caught between 
a loose tie, lying within a few inches of the track, and 
the flange of the car wheel, and injured thereby. This ac- 
tion was brought to recover damages for the injury. The 
petition is in the usual form, and the answer is a general 
denial, coupled with a plea of contributory negligence. 
There is no conflict in the evidence, and at the conclusion 
of the trial Judge Grimes directed a verdict for the defend- 
ant, and rendered judgment accordingly. The plaintiff 
prosecutes error. 

If Anderson was guilty of negligence in the manner in 
which he distributed the ties and in permitting them to 
remain where they alighted, Ficlding, who was an ex- 
perienced workman of mature years and acquainted with 
the rules of the company, was fully aware of that fact 
and participated in the fault. The plaintiff did, and was 
required to. do, nothing by the command or direction of 
Anderson that contributed to the injury, of which the 
manner in which he propelled the car, and his lack of care 
in so doing, was the sole proximate cause. 

It is recommended that the judgment of the district 
court be affirmed. 


Lerron and OLDHAM, CU., concur. 
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By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 


court be 
AFFIRMED, 


CHICAGO, BURLINGTON & QUINCY RAILROAD COMPANY VY. 
ALBERT H. ANDERSON. 


Fitep DECEMBER 21, 1904. No. 13,681. 


1, Statute: Titre. The title, “An act to fix a maximum standard of 
freight charges on railroads, and to prevent unjust discrimina- 
tion tberein, or secret rates, rebates or drawbacks therefor,” 
contains only one subject. 


2. Carriers: FreigHt Rates: Vauipity. A statute forbidding railroad 
companies to charge for transportation for any specific distance 
a greater sum than they charge for carriage over a greater dis- 
tance is within legislative discretion and is valid. 


Error to the district court for Kearney county: Ep L. 
ADAMS, JUDGE. Affirmed. 


J. W. Deweese and Frank EH. Bishop, for plaintiff in 
error. 


M. D. King, contra. 


AMES, C. 


The defendant operates a line of railroad extending 
from Curtis, in this state, eastward through Axtell to 
Minden. In the winter there are ice-fields at Curtis, from 
which people both at Axtell and Minden may be supplied, 
but at the latter place alone is there competition with an- 
other railroad. In order to meet such competition, so that 
Curtis ice will he purchased for consumption at Minden, 
it became necessary to transport it between the two last 
named points during the winter of 1902 for a freight 
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charge of three cents a hundred pounds, which the de- 
fendant did continnously in the months of January and 
February in that year. During the same months the com- 
pany transported ice from Curtis to Axtell for the de- 
fendant in error, Anderson, for which service it demanded 
and received compensation at the rate of four cents a 
hundred pounds. The difference in distance is 10 miles in 
favor, of conrse, of Axtell. This action was brought by 
«Anderson to recover the difference of one cent a hundred 
pounds between the charge made against him and the rate 
in force at the same time between Curtis and Minden. 
There was a judgment for the plaintiff in a justice’s conrt, 
and afterwards on appeal in the district court, and the 
defendant below proseentes error. The facts as above 
recited are not in dispute. 

Article V, chapter 72, Compiled Statutes, 1903 (Anno- 
tated Statutes, 10008), is an act entitled “An act to fix a 
maximum standard of freight charges on railroads, and 
‘) prevent unjust discrimination therein, or secret rates, 
rebates or drawbacks therefor.” Approved February 28, 
1881. Laws, 1881, ch. 68. Section 2 of that act is as 
follows: 

“No railroad company in this state shall hereafter 
charge, collect or receive for the transportation of any 
merchandise or other property upon the railroad owned 
or operated by such company within the state a higher 
rate for such service than was charged by such company 
for the same or like service on the first day of November, 
A. D. 1880, as shown by the published rates of such com- 
pany. And no railroad company shall demand, charge, 
collect or receive for such transportation for any specific 
distance, a greater sum than it demands, charges, collects 
or receives for a greater distance.” 

It is contended that this section, if not the whole act, 
is void because of duplicity of subjects in the title. In 
support of this contention it is argued that the subject 
of fixing a “maximum standard of freight charges upon 
railroads” is separate and distinct from that of preventing 
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unjust discrimination, snd secret rates, rebates and draw- 
backs therein and thei %or. We are unable to agree with 
this view, because, as it seems to us, the prevention of all 
these latter mentioned practices is essential to the fixity, 
that is, maintenance, of any standard whatever. There 
are indeed standards of conduct in plenty, variation from 
which is perinitted and even contemplated, but they can- 
not properly be called “fixed standards” in the sense of 
being settled, firm, immovable, in which sense it seems 
to us evident that the legislature used the qualifying word 
in this instance. A standard of freight rates from which 
transportation companies should be permitted to depart 
at will, generally or specially, openly or secretly, could 
hardly be regarded as a real or truc standard in any sense. 
Couusel for plantiff in error admit, in argument, that 
the subjects are so nearly related in nature that they 
might properly have been united in the title to one bill or 
act, but they say that the syntactical arrangement of the 
title in this instance is such as to divide them into two or 
more distinct classes. If this were true, we should think 
that the line or lines of discrimination would need to be 
very clearly and obviously drawn, so as to be apparent 
without careful scrutiny, in order to defeat an act of the 
legislature of the validity of which every reasonable pre- 
sumption is to be indulged. A very slight ti isposition 
and reconstruction of the sentence suffices, as we under- 
stand counsel, to mect their own requirements. Omit the 
disjunctive “or” and the adverbs “therein” and “therefor,” 
whose auxiliary offices are requisite only for definiteness 
of expression, and transfer the words “of freight charges 
on railroads” to the end of the sentence, and the single- 
ness of subject becomes evident. The title will then read: 
“An act to fix a maximum standard and to prevent unjust 
discrimination, secret rates, rebates or drawbacks of 
freight charges on railroads.” Surely an important legis- 
lative cnactinent ought not to be annulled for so slight au 
error, if it is an error, of syntax. 

We do not feel called upon to enter upon the inquiry 
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whether the discrimination complained of in this instance 
was just or unjust, considered solely in the light of the 
circumstances in which it was made. It is said in some 
of the decisions that the justice or injustice of freight 
rates is a judicial rather than a legislative question, and 
in the connection in which this utterance has becn made 
we do not know that it is open to criticism; but it is not 
to be overlooked that legislative, executive and judicial 
functions merge in each other by imperceptible degrees, 
so that it is often impossible to distinguish clearly between 
them, and that the exercise of discretion and judgment by 
the legislature is indispensable to the framing and enact- 
ment of any statute. So long as they keep within their 
province, the courts are not at liberty to sit in review of 
their conduct, or decide upon its wisdom or justice. By 
section 2 of the act above quoted, the legislature deter- 
nnined that it is unjust for a railroad company to charge 
for carriage for any specific distance a greater sum than 
it charges for a greater distance, and absolutely prohibited . 
the practice. We are unable to say that we are better 
qualified to decide upon this matter than were the mem- 
bers of the two houses, or that, if we were so, there is any- 
thing in the nature of the judicial office that confers upon 
the court jurisdiction to revise the legislative judgment. 
The objection that in particular cases and classes of cases 
the statute may work injustice is one from which the 
wisest and most beneficent laws are not exempt, and one 
which lawmakers necessarily consider in weighing the 
advantages and disadvantages to the general public of 
any proposed measure. That is their chief and most 
important duty, and it is because it is so that it is believed 
that legislation is most safely entrusted to representative 
bodies whose members are elected from all classes of the 
community and from all regions of the state. 

It is therefore recommended that the judgment of the 
district court be affirmed. 


Lerron and OrpH4M, CC., concur. 
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By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be 

AFFIRMED. 


ELIZABETH HARDINGER, GUARDIAN, V. MODERN BROTHER- 
HOOD OF AMERICA.* 
FILED DEcEMBER 21,1904. No. 13,604. 


1. Insurance: BENEFIT CERTIFICATE: DEFENSE OF SUICIDE: BURDEN OF 
Proor, In an action upon a municipal benefit certificate, where 
the defense interposed is suicide, the burden is upon the de- 
fendant to establish such fact by a preponderance of the evidence. 


2. Cause of Death: Question ror Jury. The question of the proximate 
cause of death in such an action is ordinarily a question of 
fact for the jury, and should not be taken from its determina- 
tion unless the evidence is of such a nature as to clearly and 
certainly point to but one reasonable conclusion. 


3. Case Distinguished. Sovereign Camp of the Woodmen of the 
World v. Hruby, 70 Neb. 5, examined and distinguished. 

4. Circumstantial Evidence. When circumstantial evidence only is 
relied on to establish suicide, the defense fails unless the circum- 
stances exclude with reasonable certainty any hypothesis of death 
by accident or by the act of another. Modern Woodmen of 
America v. Kozak, 68 Neb. 146, followed and approved. 


5. Caute of Death: QUESTION FoR Jury. Held, That, under the facts 
and circumstances proved in this case, reasonable minds might 
differ as to whether deceased came to his death from a wound 
inflicted by his own hand with suicidal intent, and that such 
question should have been submitted to the jury under proper in- 
structions. 


Frror to the district court for Dawson county: CHARLES 
L, GUTTERSON, JUDGE. Reversed. 


Warrington & Stewart and H. M. Sinclair, for plaintiff 
in error. 


J. HE. Markley, George C. Gillan and J. J. Sullivan, 
contra. 
* Rehearing allowed. See opinion, p. 869, post. 
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OLDHAM, C. 


The Modern Brotherhood of America, defendant in 
ervor in this case, is a fraternal beneficiary association . 
doing business in this state. It issued a membership cer- 
tificate to one George 8. Hardinger upon his joining a 
lodge of this association at Overton, in Dawson county, 
Nebraska, on May 8, 1899, which provided, in substance, 
that in case of the death of said member while in good 
standing in the lodge the beneficiary therein named shall 
participate in the mortuary fund of said association to an 
aunount not exceeding $3,000 within 90 days after proof 
of such death. This certificate also contained the follow- 
ing proviso: “If the holder of this certificate shall die 
by his own hand, whether sane or insane, then this cer- 
tificate shall be null and void and of no effect, and all 
moneys which shall have been paid and all rights and 
benefits which may have accrued on account of this cer- 
.tificate shall be absolutely forfeited.” Plaintiff in this 
action is the wife of George S. Hardinger and the guard- 
ian of the beneficiary named in the certificate. 

On the 5th day of April, 1902, Hardinger was found 
on Wooded Island, in Jackson Park, in the city of Chi- 
cago, Illinois, dead or dying from a pistol shot wound in 
his head. Payment of benefits was refused by the asso- 
ciation, and this action was brought in the district court 
for Dawson county by the guardian of the beneficiary to 
enforce payment thereof. The association for its defense 
alleged suicide. On the trial, when all the evidence had 
been taken, the trial court directed a verdict for the de- 
fendant. This was done upon the theory that there was 
but one reasonable conclusion to be drawn from the evi- 
dence, and that was that Hardinger took his own life. 
Judgment was rendered upon this verdict, from which 
error is prosecuted to this court by plaintiff. 

The only assignment of error necessary to review is that 
the court erred in directing a verdict under the testimony. 
A careful review of the evidence contained in the bill of 
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exceptions shows -that Wooded Island, the place of the: 
tragedy, is located in Jackson Park, in the city of Chi- 
cago, and is one of the public parks in that city. This 
island is surrounded by a lagoon of water, and is a long 
narrow strip of land, containing about 20 acres. It is 
widest at the south end, and gradually tapers to a very 
narrow point at the north end of the island. There are 
two bridges, one at the north and one at the south end of 
the island, over which foot passengers enter. There is 
a fringe of willows and shrubbery about 25 yards in width 
around the shore of the entire tract. This shrubbery is 
quite dense in most places. The island is patrolled by 
park policemen, two of whom were on the island at the 
time the shot was fired that resulted in Hardinger’s death. 
These police officers are the only witnesses that testified 
concerning the facts and circumstances surrounding the 
iragedy. Maher, one of these officers, who had been on 
the island from one o’clock in the afternoon until the time 
of Hardinger’s death, which occurred at 7:10 P. M., tes- 
tified as follows: 

Q. Do you remember the occurrence of finding a man 
there dead that evening? 

A. Yes. 

Q. State what you first observed. 

A. I was about 200 yards away. J heard the shot, and 
then officer Brown was coming atong, and we thought it 
was somebody shooting at ducks in the lagoon at the 
time. Officer Brown said, “There is somebody shooting 
ducks on the lagoon.” He went through the shrubbery 
and I went in the edge of the shrubbery, and there was 
an old log laid in the shrubbery, and we saw Hardinger’s 
body lying alongside of the log. Brown was in the edge 
of the shrubbery at the time and I was right close to him, 
about a couple of yards. 

Q. Go on and describe now just what you observed as 
to the position of the body. 

A. He had evidently been sitting on this log, and he 
had a revolver at his right-hand side, and the bullet lodged 
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in the left eye. He was not quite dead at the time, so 
ofticer Brown stayed with him, and I went over to the 
Wooded Island police station, and they came with the 
wagon. 

This witness further testified that the revolver along 
by the side of deceased had three empty chambers in it 
and three chambers with cartridges, one of which ap- 
peared to have been recently discharged. He also said 
that Hardinger was unconscious when they came to him; 
never spoke, and only lived a few minutes after their ar- 
rival. He further described the wound, saying the bullet 
had entered through the right temple near the right eye 
and penetrated to the left eye, where in his judgment it 
had lodged. He also testified that they could not see 
Hardinger from where they were standing when the shot 
was fired, even if he had been standing up, because there 
was an elevation or a kind of a hill between them and the 
place of the shooting. He also said deceased’s hat was 
lying on the west side of the log and his body on the east 
side. The testimony of officer Brown was the same in all 
essential points as that of officer Maher, differing solely 
in his estimate of the distance between the deceased and 
the officers at the time the shot was fired, and also stating 
that the hat of deceased was on the log or the stump of 
the log by which he was lying, when found. This slight 
variance tends to throw no light on any material circum- 
stances surrounding the death. When officer Maher no- 
tified the authorities, an ambulance wagon was sent to 
the island, and the body of deceased was taken to the 
morgue, where it was identified by his widow, plaintiff in 
this action, and turned over to her for burial. On Hard- 
inger’s body the officers found, among other things, a 
memorandum book giving his name and place of residence, 
the number of his watch, and the size of his hat, and con- 
taining the following entry: “There is nothing to tell, 
simply weary.” This memorandum book was offered in 
evidence, and has the appearance of a book that had been 
carried for some time by the deceased. The entries in 
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this book are conceded to have been in the handwriting 
of the deceased. There is nothing to indicate that any of 
the entries had been newly made, and there is no evidence 
that deceased had a pencil about him when found, al- 
though these entries were made with a lead pencil and are 
dim from apparent wear. As tending to show a probable 
motive for suicide, it was proved that Hardinger was 
formerly the cashier of a bank at Overton, Nebraska, and 
that he was short in his accounts, and had for this reason 
been dismissed from his position as cashier. This oc- 
curred nearly three years before his death, and there is no 
evidence that he was ever prosecuted or threatened with 
prosecution on account of his defalcation. There was also 
evidence introduced tending to show that Hardinger was 
overcome by escaping gas while alone at his home in June, 
1901, and that for sometime thereafter he was quite sick 
and somewhat mentally deranged; that at one time shortly 
after the accident he disappeared from his home, and was 
gone from Monday until Tuesday night, and that when 
he returned he informed his wife that he was looking for 
his child which had been stolen; that as a matter of fact 
his child was at home all the time, and the idea of its 
having been stolen was a delusion. As against this evi- 
dence tending to show temporary insanity and delusions, 
the plaintiff, wife of deceased, testified that he had entirely 
recovered from the effect of his partial asphyxiation, and 
was in his normal condition, both of mind and body, for 
five or six months before his death; that their domestic 
life was peaceful and happy, that they resided in a suburb 
of Chicago called Englewood; that on the morning of his 
death, Hardinger left at his ordinary time intending to go 
to the city and return, as was his custom, at 5 o’clock for 
his dinner. This was the last time that anyone appears 
to have seen him until he was found by the policemen in 
a dying condition in the park. 

This is all the material testimony in the record tending 
to throw light on the facts and circumstances surround- 
ing Hardinger’s death, and the question now arises, could 
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reasonable minds, in the light of this testimony, draw 
different conclusions as to whether the shot that ended 
¥lardinger’s life was fired with his own hand and with 
suicidal intent, or whether it might have been accidentally 
fired by him or someone else, ov whether it might have 
been intentionally fired by someone else? If but one 
veasonable conclusion can be drawn, and that, that the 
shot was fired by deceased with suicidal intent, then the 
learned trial court was right in directing a verdict; but 
if the inferences cither of an accidental shot by deceased 
or anyone else, or of an intentional shooting by someone 
else, can reasonably arise from this evidence, then the 
question as to whether the defense of suicide had been 
established by a preponderance of evidence should have 
been submitted to the jury for its determination under 
proper instructions. We think that the deductions that 
must follow from the testimony are that Hardinger came 
to his death from a gunshot wound, and that the shot was 
fired from the revolver that was found by the officers at 
his right hand. We think it is clear enough that the shot 
was fired from this revolver, because but one shot was 
fired, and the empty cartridge in this revolver appearing 
to have been recently discharged shows to a fair degree of 
certainty that the shot came from it. But whose revolver 
was this? Nobody who testified seems to know. There 
was no effort made to show that Hardinger owned a re- 
volver or that he ever carried one, nor is there a scintilla 
of evidence in the record that before this occurrenee he 
had ever threatened to commit suicide. Nobody saw him 
come on the island, although officer Maher had been there 
on his beat for six hours. Nobody seems to know whether 
he came alone or whether he came in the company of . 
others. When his body was discovered it was getting 
dark, and the palicemen made no effort to search the 
island to find whether anyone else was on there at that 
time. From the sight of the dying man and the revolver 
lying near at hand, the officers jumped at the conclusion 


that it was a case of suicide, and made no effort to investi- 
58 - 
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gate any other theory which might have accounted for the 
death. There is no evidence even that the wound was 
powder-burned, as would have been likely had it been in- 
flicted by deceased’s own hand. While from this testi- 
mony we can readily see how a reasonable mind might 
infer that the death was self-inflicted and with suicidal . 
intent, yet on the other hand we think it would not be an 
unwarranted and unreasonable conclusion from all the 
facts and circumstances in evidence that this wound might 
have been received at the hands of another, either through 
accident or intention. When the shot was fired the ofii- 
cers who were north of the deceased could not have seen 
him even if he had been standing erect, as Maher testified, 
because of an elevation or “kind of hill” between them. 
Now, if they could not have seen Hardinger, they could 
not have seen someone else standing near him, and if 
someone did stand near him and shoot him, cither inten- 
tionally or accidentally, such person could have dropped 
the revolver where it was found, skirted the underbrush 
down to the south bridge of the island, and have escaped 
in the growing darkness without observation. While the 
memorandum in the book found on his person, and the 
incident of his partial asphyxiation by gas, might each 
tend to suggest the probability of suicide, yet neither nor 
both of these incidents conclusively show a suicidal intent, 
and the business failure of the deceased is so remote from 
the occurrence as to throw little light upon it. 

It is urged by counsel for defendant in error that this 
case falls clearly within the rule recently announced by 
this court in Novereign Camp of the Woodmen of the 
World v. Hruby, 70 Neb. 5. In this case it was held that 

the facts and -circumstances surrounding the death of 
- Hruby so clearly and unmistakably pointed to suicide that 
no other reasonable conclusion could be drawn from them, 
and therefore that, as a question of law, the court should 
have directed a verdict in favor of the defendant. In our 
judginent there is a well defined difference between the 
facts and circumstancs surrounding Hruby’s death and 


VOL. 72] SEPTEMBER TERM, 1904. 867 


Hardinger v. Modern Brotherhood of America. 


those surrounding the death in the case at bar. In the 
Aruby case the evidence shows that he was strongly at- 
tached, either by ties of kindred and long association or 
by the more tender ties that bind the different sexes to- 
gether, to a young lady, Mary Vlach, who was the bene- 
ficiary named in his certificate; that while working in_ 
South Omaha he received a telegram announcing the 
sudden death of Mary Vlach; that on receipt of this mes- 
sage he came to the home of the deceased in Cuming 
county; that when informed of the death of the young 
lady he was greatly depressed in spirit, and that his de- 
pression continued or increased when informed that she 
had died by her own hand. While the mother of the de- 
ceased young lady was preparing a meal for Hruby and 
the members of the family, he went into a bedroom and 
sat down on a bed adjoining the one on which the young 
lady’s body was lying. After this he was seen by the 
mother walking the floor in the kitchen adjoining this 
room. In a few minutes the mother heard a shot, ran into 
the room, and saw Hruby standing in front of the dead 
girl with a revolver in his right hand and a bullet wound 
in his head; he turned partially around, reeled and fell 
face downward, and expired almost instantly. In this 
case, as said by HoLcomn, J., “the question for considera- 
tion was narrowed to the proposition, solely, as to whether 
the death was accidental or the result of an intentional 
taking of his own life.” In other words, it was clearly 
and unmistakably proved that Hruby came to his death 
from a pistol-shot wound fired by his own hand, for there 
was no one else in the room alive to fire the shot. So that 
the only alternatives were either accidental or intentional 
shooting by the deceased, and the conduct of the deceased 
and the circuistances surrounding the occurrence so 
plainly indicated suicide that it was held that no other 
reasonable inference could be drawn. Now in the case at 
bar there is no evidence that clearly and unmistakably 
shows that Hardinger shot himself, nor do all the facts 
and circumstances relied upon to show a suicidal intent 
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point to this motive with such unerring certainty as to 
exclude every other reasonable hypothesis. In Modern 
Woodmen Accident Ass’n v. Shryock, 54 Neb. 250, this 
court said: 

“In our opinion the question of what is the proximate 
cause of death in an action like that now under considera- 
tion, is a question of fact to be determined by the jury 
from a consideration of the evidence and the determina- 
tion of this question should not be withdrawn from the 
jury unless, from an admitted state of facts, all reason- 
able men fairly exercising their judgments must draw the 
same conclusion.” 

The legal presumption is always against suicide, and 
consequently the burden of proving self-destruction is 
upon the party pleading it. AMlodern Woodmen of 
America v. Kozak, 63 Neb. 146; Travelers Ins. Co. v. Me- 
Conkey, 127 U. S. 661; Schultz v. Insurance Co., 40 Ohio 
St. 217. 

In Modern Woodmen of America v. Kozak, supra, it 
was said by this court: 

“In the case of Leman v. Manhattan Life Ins. Co., 46 
La. Ann. 1189, it is said: ‘In such action, when the de- 
fense is self-destruction, the burden of proof is on the in- 
surer to establish the suicide, and when circumstantial 
evidence only is relied on, the defense fails, unless the’ 
circumstances exclude with reasonable certainty any 
hypothesis of death by accident or by the act of another.’ 
Travelers Ins. Co. v. Nitterhouse, 11 Ind. App. 155; Jones 
»v. United States Mutual Accident Ass’n, 92 Ia. 652. In 
the last cited case it is said: ‘Where, in an action on an 
accident policy, it appears that the insured was killed 
by a pistol shot, the burden is on the insurer to show that 
the shot was not accidental.’ ” 

We think that under the facts proved in this case rea- 
sonable minds might draw different conclusions as to 
whether the death of Hardinger was self-inflicted with 
suicidal intent or whether it resulted from other causes. 

We therefore recommend that the judgment of the dis- 
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trict court be reversed and the cause remanded for further 
proceedings in conformity with this opinion. 


AMES and LErron, CC., concur. 


3y the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed 
and the cause remanded for further proceedings in con- 
formity with this opinion. 
REVERSED. 


The following opinion on rehearing was filed April 5, 
1905. Judgment of recersal vacated. Judgment of dis- 
trict court affirmed: 


1, Insurance: ACTION ON CERTIFICATE: BURDEN or Proor. In an action 
on a beneficiary certificate, or a life insurance policy, where the 
company or association alleges suicide as a defense, the burden 
of proof is on the defendant to establish that fact by a_ pre- 
ponderance of the evidence. 


2. Presumption: Evipence. The presumption in such a case that a 
sane person will not destroy his own life is a rebuttable one and 
must yield to proof of physical facts clearly inconsistent with it. 


Competent proof of facts and circumstances sur- 
rounding and connected with the death of the assured which point 
clearly and unmistakably to the conclusion that he took his own 
life, and which exclude all reasonable probability of death by 
murder or accident, is sufficient to overcome and destroy the pre- 
sumption above mentioned, and establish, at least prima facie, 
the defense of suicide. 


4. Directing Verdict. If nothing is shown by either party inconsistent 
with the proof of such facts, it is the duty of the trial court to 
direct the jury to return a verdict for the defendant. Sovereign 
Camp of the Woodmen of the World v. Hruby, 70 Neb. 5, followed. 


BaRNES, J. 


This case is before us a second time for our considera- 
tion. In an opinion, ante, p. 860, written by Mr. Com- 
missioner OLDHAM, and approved ly the court, it was held 
that the trial court erred in directing a verdict for the de- 
fendant below. A rehearing was allowed, the case has 
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been rearzgued, and the same question is again presented 
for our consideration. Our former opinion contains a 
full and complete statement of the pleadings, from which 
it appears that the defense of suicide was the only issue 
tendered for trial in the court below. On that question 
the burdcn of proof was on the defendant. J/odern Wood- 
men of Ainerica v. Kozak, 63 Neb. 146; Travelers Ins. Co. 
ew MeCoxkey, 127 U. 8. 661, 8 Sup. Ct. Rep. 1360, 32 L. 
ed. 308; Schultz v. Insurance Co., 40 Ohio St. 217, 48 Am. 
Rep. 676. Examining the record, in view of this rule, we 
find that it discloses that one George 8S. Hardinger joined 
the association on the 8th day of April, 1899, and that at 
a later date a beneficiary certificate was issued to him in 
favor of his minor son; that he was found dead, or in a 
dying condition, on Wooded Island, in Jackson Park, in 
the city of Chicago, on the evening of April 5, 1902. On 
the trial in the district court it was shown by the associa- 
tion, in support of its defense, that the deceased was in 
charge of a bank in Overton, Nebraska, from 1895 to 
1899; that early in the latter year he becaine a defaulter 
for something like $30,000, and was discharged from his 
position for that reason; that he never made his shortage 
good, but was not prosecuted criminally, nor was he un- 
duly pressed for the payment of his shortage, because of 
his relationship to the owners of the bank; that later on 
in that year he moved to Chicago, rented rooms in a flat at 
numbcr 6,448 Armour Avenue, in Hnglewood, a suburb 
of that city, and established his residence there; that 
after he lost his position with the bank he was despondent 
and troubled about his business inatters; that in June, 
1901, while his wife was visiting her parents at Tinley 
Park, about 25 miles from Chicago, and while he was alone 
in his house, he was overcome by escaping gas. He was 
found by the postman, who called a physician, and he was 
resuscitated. He was ill from the effects of his asphyxia- 
tion for a considerable time; was treated by one Dr. 
Lovewell, and it appears he recovered from that illness in 
about six weeks. When asked by the doctor on one oc- 
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casion as to how the matter occurred, he refused to make 
any explanation of it; that when the same question was 
asked him by his wife, he informed her he did not know 
anything about it. From that time until his death it 
appears that he was ill at times; that in August, 1901, 
he was troubled with hallucinations; and believed that his 
child had been taken away. He thereupon left home in 
search of it, being gone about two days. It was also 
shown that it was his habit to go to the city every morning 
to amuse himself, and remain there until time for the 
evening meal; that he was without employment, but had, 
in a great measure, recovered his physical health at the 
time of his death. His condition can best be explained by 
quoting the evidence of his wife: 

Q. After he was sick in June he never went to work 
again as bookkeeper, did he? 

A. He did not. 

Q. And after he was sick in June he was confined to the 
house for some time, wasn’t he? | 

A. A few days. 

Q. And he was under the care of the doctor for some 
time, was he not? ° 

A. In June? 

Q. Yes, and until along in October, he was still doctor- 
ing with Dr. Lovewell, wasn’t he? 

A. I don’t know; I don’t remember. 

Q. And in August he was under the delusion that his 
son was stolen? 

A. At that time, yes. 

Q. And from that time on did he go down town every 
day? 

A. He was in the house about a week until he was well 
again, and he went down town every day. 


Q. That was after he was wandering around? 
A. Yes. 

Q. Then he would go down town? 

A. Yes. . 

Q. Do you know what he went down for? 
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A. Just went down for pastime. 

Q. Went down for pastime? 

A. That’s what he said. 

Q. Now you say after that time in August, when he. was 
away a day and a half, after he got well he was all right 
mentally. Do you mean that? 

. He was-all right, but he was sick. 

. Well mentally? 

. Well, I think he was at times. 

. You think he was at times? 

. Most of the time. 

. A part of the time he was mentally unbalanced? 
Well, I wouldn’t call it unbalanced. 

Under depression? 

. Well, he was dizzy. 

. And along toward evening he would have fits of 
melancholia, or depression? 

A. No, he was the same all the time, but suffered from 
insomnia; couldn’t sleep. 

It further appears that on the morning of April 5, 1902, 
Hardinger left his house and went to the city as usual; 
that at about seven o’clock that evening two policemen, 
who were on duty on what is called Wooded Island, in 
Jackson Park, heard a shot fired at the distance of from 
100 to 200 yards from them, and hurried immediately to 
the place from whence the sound came to ascertain its 
cause. They found Hardinger lying on his back by the 
side of a log; his blood and brain oozing from a wound 
inflicted by a pistol shot on the right temple at the edge of 
the hair line in front of the ear; the wound was blackened 
around its edge where the bullet entered; a revolver lay 
at his right hand with three cartridges in its chamber, one 
of which had been recently discharged, and the smell of 
powder smoke still lingered about the place. A careful 
examination disclosed no footprints or traces of the 
presence of any other human being near the body, or in 
that immediate vicinity; his clothing was undisturbed; 
his watch, ring, purse and other effects were found on 
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his person, and in his vest pocket was a memorandum book 
in which his name and address were written. This mem- 
orandum book had written in pencil with his own hand 
upon the first leaf or page, lengthwise thereof, the words: 
“There is nothing to tell; simply weary.” The book con- 
tained no other writing of any kind, and Hardinger died 
without regaining consciousness. The testimony also 
showed that no other person was present on that part of 
the island; that if there had been any other person in that 
vicinity the officers could have seen him. 

With the foregoing facts established by the evidence the 
district court, on the motion of the defendant association, 
directed the jury to return a verdict in its favor, and the 
only question for our consideration is, was such direction 
error? It may be stated at the outset that self-destruction 
is not to be presumed. In other words, the presumption 
arising from the general conduct of mankind is that a 
sane person will not destroy his own life. But this is a 
rebuttable presumption, and easily yields to physical facts 
clearly inconsistent with it. It is not proof, nor does it 
stand in the way of proof, and when sufficient evidence is 
introduced to overcome this legal presumption it disap- 
pears. On mature reflection we are of unanimous opinion 
that the proof in this case clearly overthrows the presump- 
tion above mentioned, and excludes all probability of 
death by accident or by the hand of another. The undis- 
puted facts and circumstances in this case lead naturally 
and rationally to but one inference, and that is that 
yeorge S. Hardinger shot himself intentionally. It seems 
to us that no other fair, just or reasonable. conclusion is 
possible. When the facts naturally and reasonably lead 
the mind to but one conclusion, there must be some- 
thing in the circumstances, something somewhere in 
the evidence, to suggest murder or accident. No circum- 
stances can be pointed out consistent with the use of the 
weapon, for some unexplainable purpose, from which ac- 
dental shooting probably resulted. To indulge in such in- 
ference is to engage ijn fanciful conjecture. The basis of 
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such a conclusion is not to be found in the evidence, but 
if it exists at all it is altogether outside of it, and is a 
guess, a surmise or a conjecture. No fact or circumstance 
can be pointed out in the evidence which indicates that the 
use made of the revolver by Hardinger was accidental; 
and there is nothing in the record from which a presump- 
tion of death by murder can be justified. There is no con- 
flict in the evidence. It all points unmistakably and 
clearly to death by suicide. Any other conclusion would 
outrage all reason. And had the question heen left to the 
jury, and had that body found otherwise, its finding 
would have been set aside as against the evidence. A ver- 
dict of the jury for the plaintiff in this case would have 
had no basis except mere conjecture. In such a case it is 
the duty of the court to treat the matter in question as one 
of law, and direct the proper verdict. Sovercign Camp of 
the Woodmen of the World v. Hritby, 70 Neb. 5. 

The rule is well established that, if, from the undisputed 
facts, different minds may not honestly reach different 
conclusions without reasoning irrationally, it is not error 
for the trial court to withdraw the case from the consider- 
ation of the jury, and direct a verdict consistent with the 
facts. Anapp v. Jones, 50 Neb. 490; Shiverich v. Gun- 
ning Co., 58 Neb. 29. In this case different minds cannot 
arrive at different conclusions. The evidence points 
clearly and uncquivocally to suicide. In order to reach 
any other conclusion one must go outside of the record and 
resort to mere speculation or conjecture. Our former 
opinion followed Jfodern Woodmen of America v. Kozak, 
63 Neb.146, which counsel for the plaintiff insist is in point 
and authoriiy for our present decision. An examination 
of that case shows that nearly all the facts and circum- 
stances tended strongly to prove that Kozak came to his 
death by his own hand. It was shown, however, beyond 
question, that the bullet which was taken from the wound 
in Kozak’s head, and which evidently caused his death, was 
several sizes smaller than the caliber of the revolver which 
was found near his body, and could not have been fired 
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from that weapon. If such proof had been made in the case 
at bar, or if there was any competent evidence to dispute 
the testimony offered by the defendant in proof of its de 
fense of snicide, an entirely different question would have 
been presented. In such a case the court should submit 
the question of fact to the jury; while in the case at bar 
there was no dispute as to the facts, and the whole matter 
was properly treated as a question of law. 

We are now of opinion that the district court did not 
err in directing the jury to return a verdict for the de- 
fendant, and, for that reason, our fortiner judgment is 
vacated and the judgment of the district court is in all 
things 

AFFIRMED. 


MICHAEL FARRELL, APPELLANT, V. AUSTIN BOUCK ET AL., 
APPELLEES. 


Firep DEceEMBER 21,1904. No. 13,637. 


1. Equity. One who fails through culpable inertness to make inquiry 
when it is his duty to inquire, and by reason of such failure 
loses a valuable right, is not entitled to relief in equity on the 
ground of mistake. Farrell v. Bouck, 60 Neb. 771, followed and 
approved. 


2. Judgment: Review: Law or THe Case. Judgment of the district 
court examined, and held to be in conformity with the “rule of 
the law of the case” as established on its former hearing in this 
court. 


APPEAL from the district court for Dixon county: Guy 
T. GRAVES, JUDGE. Affirmed. 


J.J. McCarthy, for appellant. 
William P. Warner, contra. 


OLDHAM, C. 


This was a suit in equity instituted by plaintiff in the 
district court for Dixon countv for the purpose of -rein- 
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stating and enforcing in favor of plaintiff, Michael Far- 
rell, a real estate mortgage, which it was alleged had been 
canceled and released of record through a mistake of fact. 
The original action was begun in the year 1894, and has 
been twice reviewed by this court. At the first hearing of 
the cause in the district court, a judgment was rendered 
in favor of plaintiff for the relief prayed for in his petition. 
This judgment was reviewed on appeal in this court in 
the case of Farrell v. Bouck, 60 Neb. 771, and the judg- 
ment of the district court was reversed and the cause re- 
manded, because “the cause of action pleaded was not, on 
the trial, established by the proof.” On a rehearing this 
opinion was adhered to in an opinion by NorvaL, C. J. 
Farrell v. Bouck, 61 Neb. 874. During the pendency of the 
action on the first appeal, defendant Ryan departed this 
life, and the cause was revived against his personal rep- 
resentative. When a new trial was had in conformity with 
the judgment of this court on the first appeal, plaintiff 
amended his petition, charging in addition to the false 
representations of defendant Ryan the further allegation 
that he had been deceived and misled by the representa- 
tions of defendant Bouck into releasing the mortgage, 
without making a full examination of the records of Dixon 
county. On issues joined on this amended petition, the 
court found for the defendants, and plaintiff brings the 
cause here for review on appeal. 

The material facts underlying the controversy are that 
in May, 1894, plaintiff Farrell and defendant Ryan signed 
a note, as sureties, for defendant Bouck, who was the 
father-in-law of plaintiff Farrell. Defendant Ryan had a 
mortgage, executed by defendant Bouck on a lot and 
small store-house in the village of Allen, Dixon county, 
assigned to him for indemnification of his suretyship on 
the note. At or near the time this note matured, plaintiff 
Farrell agreed with his father-in-law, defendant Bouck, 
that he would pay off and satisfy the note, if defendant 
Bouck would deed him the village property covered by 
Ryan’s mortgage. This Bouck agreed to do. Farrell no- 
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tified his cosurety Ryan, who assigned him the indemnify- 
ing mortgage. After procuring the assignment of the 
mortgage, plaintiff took a warranty deed to the premises, 
duly executcd by defendant Bouck and wife, and paid the 
note. In a short time after this he went down to Ponca, 
the county seat of Dixon county, and asked the county 
clerk, who was cv officio register of deeds of the county, 
to make an examination of the title of the village prop- 
erty described in his deed. The clerk did this, and found 
the property clear of all liens, so far as the records of his 
office disclosed, except the mortgage which had been as- 
signed to plaintiff. Plaintiff then went to the county 
treasurer and had an examination made of the tax liens. 
Ife then releascd his mortgage and filed his deed for record, 
without making any examination for judgment liens in 
the office of the clerk of the district court of the county. 
It afterwards developed that, at the time the mortgage was 
released and the deed filed for record, there was a judgment 
lien in favor of defendant Ryan and against defendant 
Bouck on record in the office of the clerk of the district 
court. It was for the purpose of having the mortgage re- 
instated, and the relcase canceled, and this judgment lien 
in favor of defendant Ryan declared a subsequent and 
junior incuimubrance, that this action was instituted. The 
only material difference in the testimony adduced at the 
last hearing and that reviewed on the former appeal is 
that, at the last hearing of the cause, the court excluded 
all evidence offered tending to show that defendant Ryan 
had stated to plaintiff that he had no other lien against 
the land of defendant Bouck, except the mortgage which 
he transferred to plaintiff. It was for lack of this testi- 
mony and a finding thereon that the cause was reversed at 
the first heaving; and the evidence offered on this question 
at the last hearing was excluded by the trial court on the 
ground that it was a conversation with a dead man. On 
appeal we cannot examine any crvors of the trial court in 
the admission or exclusion of testimony, but rather try the 
case de noro on the testimony admitted. Under this view, 
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we cannot see how we can avoid the rule of the law of the 
case as determined between the parties on the first hearing 
in this court as now controlling this action. It is true 
that at the last trial plaintiff, under the allegation of his 
amended petition, introduced evidence tending to show 
that defendant Bouck told him, plaintiff, when he de- 
livered the deed to him, that there was no other liens that 
he knew of against the property, except the mortgage; but 
the evidence shows that plaintiff did not rely on this rep- 
resentation alone; but that, on the advice of one Kearney, 
he went to the county seat of the county to have an ex- 
amination made for liens against the property, and that 
he did make a partial but incomplete examination of the 
records for such information. At the former hearing (61 
Neb. 874), we said: “One who, through culpable inert- 
ness, fails to make inquiry when it is his duty to do so, is 
not in a position to have a release of a mortgage canceiced 
on the ground of mistake.” We are therefore of the opin- 
ion that the judgment of the trial court on the evidence 
admitted is in strict conformity with the law of this case 
as established on the first hearing in this court; and we 
recommend that it be adhered to and the judgment of the 
trial court affirmed. 


AMES and LEYron, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the trial court is 


AFFIRMED, 


HUMPHREY HARDWARE COMPANY V. CHARLES M. Herrick.* 
Firep Decemser 21,1904. No. 13,673. 


1. Promissory Note: ALTERATION. The alteration of a negotiable 
promissory note, after delivery, by filling in blanks left therein, 
where there is nothing on the face of the note to indicate such 


* Rehearing denied. See opinion, p. 881, post. 
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alteration, will not invalidate the note in the hands of a bona fide 
endorsee, for value, before maturity, and without notice of such 
change. 


2. Negligence: Equity. If the negligence of one influences and in- 
duces an act whereby an innocent man is injured, the culpable 
party must sustain the loss. Yocum v. Smith, 63 Ll. 321, followed 
and approved. 


Error to the district court for Lancaster county: LIn- 
COLN Frost, Jupce. Affirmed. 


C. O. Whedon, for plaintiff in error. 
Wilson & Brown, contra. 


OLDHAM, C. 


This was a suit by an innocent holder, for value, of a 
promissory note executed by the Humphrey Hardware 
Company, a copartnership, for $2,500, due 90 days after 
date, and bearing interest at the rate of 10 per cent. The 
defense interposed was that the note had been fraudulently 
altered by the payee by inserting in the blank spaces the 
rate and date of interest, and place of payment. It was ad- 
mitted that the note was properly executed and delivered by 
the defendant, Humphrey Hardware Company, to Francis 
B. Chapman, the payee named therein. It was admitted that 
the note was written by the payee, and that the blanks 
were also filled by him, so that the note stood fair on its 
face at the time it was purchased by the. plaintiff in the 
court below. There was a direct conflict in the testimony 
of Chapman, the payee, and Wheeler, the secretary and 
treasurer of the defendant company, as to whether the 
blanks in the note were filled before or after the delivery 
of the note to the payee. It was clearly established, how- 
ver, that when the note was negotiated the blanks had all 
been filled, and that the written portion of the note and the 
blanks for rate of interest, date of interest, and place of 
payment were all in the same handwriting. On issues 
thus joined, there was a trial to a jury in the court below, 
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a verdict for plaintiff, and defendant brings error to this 
court. 

The facts clearly proved surrounding the execution and 
delivery of the note were that Chapman, the payee named 
in the note, was the business manager of defendant com- 
pany; that the company was in need of money, and Chap- 
man offered to advance $2,500 for the use of the company 
if defendant would give him a note for such sum. The 
company accepted the proposition, and directed the ex- 
ecution of a note, which was accordingly done by the sec- 
retary and treasurer of the company. That on the execu- 
tion and delivery of the note the payee, Chapman, took the 
note to the Columbia National Bank and negotiated it as 
collateral security to his own note for the purpose of pro- 
curing the money, which was accordingly done, and the 
money was thereupon turned over to the defendant com- 
pany. The only conflict in the testimony is as to when 
the three blanks in the note were filled, whether before 
its delivery to Chapman or after; however, there is no con- 
flict in the testimony, which clearly establishes that the 
blanks had all been filled before the note was negotiated. 
The trial court, after allowing the witnesses to go fully 
into the entire transaction leading up to the execution and 
delivery of the note, submitted the cause to the jury on an 
instruction which. told it, in substance, that, if the jurors 
believed from the evidence that the alteration in the rate 
and the time of drawing interest was made after the de- 
livery of the note by the defendant company to the payee, 
without the knowledge or consent of the defendant, then 
they should find for the defendant. This instruction, we 
think, was all if not more than defendant was entitled to 
under the evidence contained in the record. 

It seems to be well supported by the authorities that the 
alteration of a promissory note, after delivery, by filling 
the blanks left therein, where there is nothing on the face 
of the note to suggest an alteration, will not invalidate the 
note in the hands of a bona fide endorsee, for value, before 
maturity, and without notice of such alteration. The rea- 
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son of this rule is that, where the maker of a note signs 
it and delivers it to the payee, with blank spaces in the 
note for the rate of interest, the time of maturity, or the 
place of payment, he will, in a contest with an innocent 
purchaser of the paper, before maturity, and for value, be 
held to have authorized the payee to fill in the blank 
spaces, unless the paper on its face bears evidence of mu- 
tilation or alteration. Or, as was said by the supreme 
court of Illinois, in the case of Yocum v. Smith, 63 Ill. 321: 

“Tf the note had been altered, the maker has acted with 
too gross carelessness to be entitled to protection. The 
purchaser is entirely innocent, and not even a suspicion 
of his good faith is created—nothing to show that he had 
any notice of anything wrong. The maker placed it in the 
power of another to do an injury, and if any loss results, 
he must suffer who is the cause of it. If the negligence of 
one influences and induces an act whereby an innocent 
man is injured, the culpable party must sustain the loss.” 

Under this view of the case, no other judgment than that 
rendered in the court below could have been sustained 
either under the law, the evidence or the conscience of 
the transaction, and we therefore recommend that the 
judginent of the district court be affirmed. 


AMES and LETTON, CC., concur. 
By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 
AFFIRMED. 
The following opinion on motion for rehearing was filed 
March 23, 1905. Motion overruled: 


PER CURIAM: 


Conceding all that is claimed by the plaintiff in error 
with reference to the alleged alteration of the instrument 


sued on, it would not be a material alteration in the sense 
DY) 
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that the instrument would be void in the hands of a good- 
faith purchaser, for value, before maturity. The alleged 
alteration consisted only in filling the blanks in the note 
sued on by inserting therein the rate of interest, the date 
from which interest was to begin to run, and the place of 
payment. The note was written by the payee, and the 
blanks filled at the time or immediately after its execution, 
and before its negotiation. The right of the holder to fill 
these blanks is under an implied authority given by 
the maker, and, when the note has passed into the hands 
of an innocent third party, this implication of authority 
becomes conclusive, and the instrument is a valid and en- 
forceable one against the maker. This rule is abundantly 
supported by the authorities collated in a monographic 
note to Burgess & Co. v. Blake, 128 Ala. 105, 86 Am. St. 
Rep., note 9, p. 107. 

In Hurlbut v. Hall, 39 Neb. 889, it is not made clearly 
to appear whether the insertion of the rate of interest was 
in a blank left for that purpose when the note was de- 
livered, or whether it was by an interlineation which would 
be apparent upon the face of the note. If the note is com- 
plete upon its face when it is delivered, and material mat- 
ters are inserted in the note thereafter, such additions to 
the note would constitute an alteration, although it was 
not apparent from an inspection of the note itself that the 
additions thereto had been made after the delivery of the 
note. 

The motion for a rehearing is denied. 


MOTION OVERRULED. 
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YEORGE W. CLARK V. INTERSTATE INDEPENDENT TELEPHONE 
COMPANY. 


Firep DreceMBER 21,1904. No. 13,680. 


L. Cities: FRANCHISE: INJUNCTION. A taxpayer of a city cannot main- 
tain a suit to prevent the city from granting a franchise to a 
telephone company, unless the franchise constitutes such a 
wrongful squandering or surrendering of the money or prop- 
erty of the city that taxation will be increased thereby. 


2. Franchise: FrauD: ReMEpy. The remedy to set aside a franchise 
irregularly or fraudulently granted, where the party to whom 
it has been granted is in the exercise of the privileges it confers, 
is by quo warranto at the suit of the state, and not by an equitable 
action at the suit of private parties. 


Error to the district court for Douglas county: GEORGE 
A. Day, Juper. Affirmed. 


W. W. Morsman, for plaintiff in error. 
W. C. Lambert and T. J. Mahoney, contra. 


OLDHAM, C. 


Plaintiff as a taxpayer in the city of South Omaha 
brought this action for the purpose of having a franchise 
ordinance granted to the defendant by the mayor and 
council of the city of South Omaha declared void, and to 
have defendant restrained from proceeding under its fran- 
chise and occupying the public streets and thoroughfares 
of the city in the construction and installation of its tele- 
phone system. The petition is carefully drawn and quite 
lengthy, setting up numerous alleged defects in the pro- 
ceedings of the mayor and council, both in the passage of 
the ordinance, and in the notice and conduct of a special 
election called for the purpose of submiiting such proposi- 
tion to the voters of the city. Defendant interposed a 
demurrer to plaintiff's petition, which was sustained by 
the trial court; and plaintiff refusing to further plead, his 
petition was dismissed, and he brings error to this court. 


884 NEBRASKA REPORTS. [ Von. 72 


Clark v. Interstate Independent Telephone Co. 


There is no claim in the petition that any of the lines of 
the defendant company, or any poles erected in the con- 
struction of its lines, pass over, upon or near any streets 
upon which plaintiff’s property abuts; or, in other words, 
there is no claim of any special injury to plaintiff or his 
property, which would not be shared by every other tax- 
payer of the city; nor is it alleged that any tax has been 
levied or any contract entered into by the city with the 
defendant company which would entail any liability 
against the taxpayers of the city. On the contrary, it 
clearly appears from the allegations of the petition that 
an annuity of $100 a year for the first five years of the 
franchise, and of $200 a year for the remaining five years, 
was exacted by the city council from the defendant com- 
pany as a condition of the granting of the franchise for a 
period of 10 years. The ordinance alleged against in the 
petition makes no attempt to grant an exclusive franchise 
for the purposes therein specified to the defendant com- 
pany, so that, if plaintiff has any right simply as a tax- 
payer to maintain this cause of action, it must be founded 
either on the proposition that the mayor and council of 
the city are without any original right or authority to 
grant the franchise under the charter and ordinances of 
the city, and that plaintiff and those for whom he sues 
will be injured by such grant, or that the franchise so 
granted is a property right held in trust for all the tax- 
payers of the city, which has been illegally dissipated by 
the ordinance alleged against. On the first proposition it 
is conceded and plainly made to appear by the charter and 
ordinances of the city that the mayor and council, under 
proper proceedings, had and have the right to grant the 
franchise. It is claimed, however, by the learned counsel 
for plaintiff in error, that the franchise right granted by 
the ordinances is the property of the city, which has been 
illegally disposed of by the ordinance alleged against. By 
the law governing the city of South Omaha (Laws, 1901, 
ch. 17, sec. 172), it is provided as follows: 

“No new franchise shall hereafter be granted or any 
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extension or franchises heretofore granted, be lawful, un- 
less an.annuity to the city be provided, based upon either 
a fixed reasonable amount per year or a percentage of the 
gross earnings of such franchise.” 

Now, it is clear from the language of this statute-that a 
sound discretion was intended to be reposed in the mayor 
and council of the city in determining the amount of the 
annuity to be required, and that the only limits bounding 
this discrefion are that it must be “reasonable.” There 
is no contention that the amount fixed for the annuity in 
the ordinance alleged against is unreasonable, or that it is 
a less amount than should have been exacted; but the con- 
tention is that, as the ordinance and the preliminary pro- 
ceedings leading up to its: adoption and passage were ir- 
regular and illegal, it stands as though no annuity what- 
ever had been required. We do not think this position 
tenable, because it seems clear that the defendant company 
cannot accept a franchise from the city council providing 
for the payment of this annuity, and enjoy the benefits and 
immunities of the franchise, and then deny its liability for 
the payment of the annuity reserved, even if there had 
been irregularities in the passage of the ordinance. .Con- 
sequently, plaintiff as a taxpayer is not threatened with 
additional liabilities by the passage of the ordinance, but, 
on the contrary, he will be aided by the amount of the 
annuity, which must be paid annually as a condition of 
the exercise of. the franchise. Again, the franchise, as 
before pointed out, is not exclusive. Consequently, the 
storage basin of the city’s franchise rights has not been 
lowered by this diversion. 

It is true that this court has extended to the limits the 
right conferred upon a taxpayer on his own behalf to 
enjoin municipal or other public officers from squandering 
public funds, or entering into unauthorized and illegal con- 
tracts, which would by their nature increase the burden 
of taxation. We have also in proper cases permitted tax- 
payers to recover public moneys illegally squandered and 
dissipated by the wrongful acts of public officials; but all 
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these cases rest on the sound principle that each taxpayer 
has such an individual and common interest in public 
funds as to entitle him to maintain an action to prevent 
their unauthorized appropriation. 

Tt seems to be well established, both on principle and 
by the authorities, that a private individual suing simply 
as a taxpayer must show something ‘more than a mere 
speculative or theoretical wrong, which has resulted or 
will result from a mere illegal act of a city council, to 
entitle him to equitable relief. It is not enough that the 
act alleged against is simply illegal, but it must also 
appear that the illegal act will result in the invasion or 
destruction of a distinctive right belonging to the party 
inaintaining the action, or to the body of citizens for 
whom he sues. Injunction by a taxpayer is not the remedy 
to test the usurpation of a franchise by a corporation. In 
Linden Land Co. v. Milwaukee Electric R. é L. Co., 107 
Wis. 493, it was held in a most careful and exhaustive 
opinion, by Winslow, J., that a taxpayer of a city cannot 
maintain a suit to prevent the city from granting a fran- 
chise to a street railway, unless the franchise constitutes 
such a wrongful squandering or surrendering of the money 
or property of the city that taxation will be increased 
thereby. Again, in Stedman v. City of Berlin, 97 Wis. 
505, 73 N. W. 57, it was held: 

“The remedy to set aside a franchise irregularly or 
fraudulently granted, where the party to whom it has been 
granted is in the exercise of the privileges it confers, is by 
quo warranto or scire facias at the suit of the state, and 
not by an equitable action at the suit of private parties.” 

It seems to us that, even if, as contended by plaintiff, 
the ordinance granting the franchise was illegal and im- 
properly enacted, the proper remedy to determine this 
question is by the high prerogative writ of quo warranto, 
and not by an injunction at the suit of a private citizen 
and taxpayer to restrain the exercise of the franchise. 1 
Clark and Marshall, Private Corporations, 207; People v. 
Utica Ins. Co., 8 Am. Dec. 243; 2 Dillon, Municipal Cor- 
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porations (4th ed.), sec. 844. We therefore conclude that 
the learned trial judge was right in sustaining the de 
murrer to plaintiff’s petition, and we recommend that the 
judgment of the district court be affirmed. 


AMES and LETTON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


GEORGE P. COLLYER V. LATHAM DAVIS. 
Frtep DECEMBER 21,1904. No. 13,684. 


1. Sale of Real Estate: STATUTE or Frauns. It is not necessary that 
a memorandum, signed by the grantor, sufficient to evidence a 
sale of real estate, should all be contained in a single letter or 
communication; but if the contract can be ascertained from the 
entire correspondence between the parties, or from two or more 
separate papers referring manifestly to the same subject, without 
the aid of oral evidence, it will be a sufficient memorandum 
within the meaning of the statute of frauds. 


ro 


. Memorandum. While an undelivered deed properly executed and 
placed in the hands of vendor’s agent is not, standing alone, a suf- 
ficient written memorandum to evidence a contract of sale of 
real estate, yet it does not follow that such undelivered deed, 
submitted to the grantee for inspection, may not be considered for 
the purpose of aiding an imperfect description in another written 
Memorandum signed by the vendor. 


3. Evidence examined, and held to show a sufficient memorandum in 
writing signed by the vendor to take a contract of sale of real 
estate without the ban of the statute of frauds. 


Error to the district court for Douglas county: Guy 
R.C. Read, JuDGE. Reversed. 


Smyth & Smith, for plaintiff in error. 


I, E. Congdon, contra. 
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OLDHAM, C. 


This was an action brought by plaintiff, George P. 
Collyer, in the district court for Douglas county, Ne- 
braska, against defendant, Latham Davis, for damages for 
the alleged breach of a contract for the sale and purchase 
of a tract of land called “The Glebe,” situated in the state 
of Virginia. After the evidence was presented, defendant 
moved the court to direct the jury to return a verdict in 
his favor, on the theory that the evidence failed to show 
that plaintiff, Collyer, as vendor, had ever made a note 
or memorandum in writing which would evidence the al- 
leged contract of sale. The court accordingly directed a 
verdict as requested by defendant. A motion for a new 
trial was filed by plaintiff and overruled, and judgment 
was entered upon the verdict, and to reverse this judg- 
ment plaintiff brings error to this court. 

The only question to be determined is as to whether the 
evidence introduced by plaintiff in the court below is suffi- 
cient to show a memorandum in writing signed by the 
vendor of the lands, or his agents authorized by him in 
writing to subscribe to such agreement. A contract for 
the sale of lands is governed by the provisions of sections 
5 and 25, chapter 32, Compiled Statutes, 1903 (Anno- 
tated Statutes, 5954, 5974), which are as follows: 

“Sec. 5. Every contract for the leasing for a longer 
period than one year * * * or for the sale of any lands, 
or any interest in lands shall be void unless the contract, 
or some note or memorandum thereof be in writing and 
signed by the party by whom the lease or sale is to be 
made.” 

“Sec. 25. Every instrument required by any of the 
provisions of this chapter to be subscribed by any party 
may be subscribed by his agent, thereunto authorized by 
writing.” 

The land which formed the subject of this alleged con- 
tract is, as above stated, located in Westmoreland county, 
Virginia. The plaintiff is a resident of Virginia, and the 
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defendant, at the time of the negotiations, was a resident of 
the state of Nebraska. In April, 1908, defendant Davis, ac- 
companied by one of his employees named McDermott, 
went to Virginia for the purpose of purchasing land. At 
the village of Hague, in the state of Virginia, they met 
Messrs. Murphy and Mayo, who were real estate agents of 
the village and county. The lands in dispute had been placed 
in charge of these agents by plaintiff Collyer, under a con- 
tract in writing, signed and sealed by the plaintiff, which, 
after fixing the terms and price of the land, contained the 
following condition: “I hereby authorize Murphy and 
Mayo to sell my tract of land in Westmoreland county, 
containing 400 acres, and I agree to pay them 10 per cent. 
commission if they sell or are the means of selling or ex- 
changing it. * * * If an imperfect title prevents the 
consummation of the sale I agree to pay the commission.” 
The terms named in the contract were $8,000, payable one- 
fourth down and the remainder in one, two and three 
years. Atfter defendant Davis and his employee had ex- 
amined the land, according to plaintiff’s testimony, Davis 
offered $5,500 for the land, one-third down, one-third in 
one year and one-third in two years. This offer was made 
on April 17, 1903, and was communicated to plaintiff by 
his agents Murphy & Mayo in the following telegram: 


“George P. Collyer, Stanton, Va. 
“Have offer $5,500 for ‘Glebe.” One-third cash, balance 
in one and two years. Answer at once. 
“(Sig.) Murpoy & Mayo.” 


On the following day plaintiff wired Murphy & Mayo 
as follows: 


“Murphy & Mayo, Hague, Va. 
“Will take $5,000 net to me. 
“(Sig.) GEorgE P. COLLYER.” 


On the same day Collyer wrote to Murphy & Mayo as 
follows: 
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“Murphy & Mayo, Hague, Va. 

“GENTLEMEN: Your telegram of this date, stating that 
you had offer of $5,500 for ‘Glebe,’ just received. I wired 
that I will take $5,000 net to myself, leaving $500 for your 
commission. JI am not anxious to sell the. place, because 
I bought it for a future home and also believe I can get 
more money for it in a year or two. So it makes very 
little difference to me whether you close out the place at 
$5,500 or not. 

“Thanking you for your kindness, 

“Yours very truly, GEORGE P. COLLYER.” 


On receipt of this communication Murphy & Mayo, on 
the 19th of April, wrote to plaintiff Collyer, that they had 
completed the sale with the defendant Davis, who had 
just left for the state of Nebraska, leaving Mr. McDermott, 
according to plaintiff’s testimony, to complete the ar- 
rangements for the transfer of the place, and take pos- 
session for him as soon as the papers have been exchanged 
and the terms of the contract completed. At the same 
time Murphy & Mayo wrote Collyer this last letter, they 
wired to defendant Davis, at Omaha, as follows: 


“Latham Davis, Omaha, Neb. 

“Mr. Collyer accepted your offer. I am glad to say you 
can send check to McDermott. We will search title and 
make papers. MourpHy & Mayo.” 


On the 30th of April, defendant Davis wrote to Murphy 
& Mayo as follows: 

“Have been up to my ranch in Boone county and on my 
_ return yesterday found yours of the 19th inst. Please 
have your bankers in Washington or Alexandria forward 
_ abstract, deed and mortgage of the 400 acres Glebe tract 
to the First National Bank, or their correspondent in 
Omaha, allowing bank here to have attorney investigate 
papers before payment of money and delivery of notes,” 
etc. At the bottom of this letter was marked “Over” and 
the following memorandum was placed on the back of the 
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letter: “Cash $1,833.34, note one year $1,833.33, note two 
years $1,833.33, total $5,500.” 
On May 8, Murphy & Mayo wired defendant at Omaha: 


“Latham Davis, Omaha, Neb. 
“Have closed deal with Collyer according to terms of 
your letter of April 30. Murpuy & Mayo.” 


Following all this correspondence Murphy & Mayo pro- 
cured a deed to the premises, duly executed and acknowl- 
edged by the plaintiff, and also had drawn up two notes, 
according to the terms of the agreement, and a sight draft 
of five days for the one-third cash payment, and inclosed 
these papers with a memorandum of the title of the land, 
and transmitted them through the bank at Alexandria, 
Virginia, to the First National Bank of Omaha, as di- 
rected by defendant Davis, for his inspection, and with 
directions that the deed should be delivered on payment 
of the draft and the execution of the notes and deed of 
trust, and that the notes and deed of trust should be sent 
back to the bank at Alexandria, Virginia. When the deed, 
draft. notes and mortgage were received at the First Na- 
tional Bank of Omaha, certain objections were interposed 
to the chain of title and to the form of security by defend- 
ant’s attorney, and the objections were sent back through 
the mail to Murphy & Mayo. Murphy & Mayo then wrote, 
practically offering to comply with all the requirements 
demanded. But this offer was refused by defendant, who 
declined any further negotiations with reference to the 
property. 

It is conceded that, unless the contract falls within the 
ban of the statute of frauds, the question as to whether 
plaintiff had complied with the conditions of the contract 
or not was one of fact, which under plaintiff’s testimony 
should have been submitted to a jury. So that the only 
question for us to determine is whether or not the corre- 
spondence above set out constitutes a sufficient memoran- 
dum in writing, signed by plaintiff, or an agent authorized 
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under the terms of the statute to subscribe to such memo- 
randum for him. It is conceded that Murphy & Mayo under 
the written contract with plaintiff had, when the negotia- 
tions were begun, proper and full authority to contract for 
the sale of the land in dispute on the terms specified in 
their agreement with the plaintiff. It is also apparent 
that they had by the instrument then in their possession 
no other authority, so that if, when the offer of $5,500 was 
made, they had entered into a contract with the defendant 
for a sale of the premises on the offer then made, it would 
have been unauthorized, and a memorandum signed by 
them would have contained no probative force under the 
statute of frauds. But when they wired the terms of this 
offer to their principal, he had a right to change the terms 
of the written contract, and this, we think, he did by his 
telegram and the letter explanatory of the telegram which 
followed it. There is no contention as to the genuineness 
of any letter or telegram offered by the plaintiff, and they 
are connected in such a manner, under the proof offered, 
that each communication refers in apt terms to some 
other, so that the entire correspondence is identified by its 
own contents, and not by oral testimony. [or instance, 
the letter following Collyer’s answer to the telegram of 
Murphy & Mayo explains what he means by having $5,000 
net from the sale of the lands, and plainly authorizes the 
sale, provided his agents are willing to take $500 as their 
commission. 

It is urged by counsel for defendant in error that the 
letter from Collyer to his agents did not specifically set 
forth the terms of the sale on which he was willing to 
accept $5,000 net for the land, and he concedes that, had 
this letter specifically stated that he would take $5,000, 
payable one-third in cash, one-third in one year and one- 
third in two years, it would have authorized them to coimn-. 
plete the sale on these terms. The trouble with this con- 
tention is that defendant in error seems to be impressed 
with the idea that a memorandum in writing, signed by 
the vendor, necessary to establish proof of a sale of real 
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estate, must all be contained in a single letter or other 
written communication. This is not the rule. If the terms 
of the contract can be collected from the correspondence 
of the partics, ov from two or more separate papers refer- 
ring manifestly to the same subject, it will be a sufficient 
memorandum within the meaning of the statute of frauds. 
All writings executed between the same parties, at the 
samme time, and about the same subject, must be held as 
one instrument and construed together. Perry v. Holden, 
22 Pick. (Mass.) 269; Chickering v. Lovejoy, 13 Mass. 515 
Carcy v. Rawson, 8 Mass. 159; Stow v. Tifft, 15 Johns. 
(N. Y.) *468. We think, therefore, that the letter, read 
in connection with the telegram to which it replied, was 
a sufficient memorandum to authorize the agents of plain- 
tiff to proceed with the sale on the terms stated in their 
telegram. And, again, while it is true that in this state 
we have held that an undelivered deed, signed and ex- 
ecuted by the grantor and placed in the hands of his agent, 
is not, when standing alone, a sufficient memorandum to 
evidence a contract of the sale of real estate (Wier v. 
Batdorf, 24 Neb. 83), yet, in the very decision in which 
this rule is announced, the case of Thayer v. Luce, 22 
Ohio St. 62, is cited with approval, and MAXWELL, J., in 
delivering the opinion, said: 

“If the facts in the case under consideration brought it 
within those of the Ohio case, we would have no hesitancy 
in enforcing the contract.” 

In Thayer v. Luce, supra, the facts were that the 
vendors, Luce and Fuller, had made an imperfect memoran- 
dum of a contract for the sale of real estate with the plain- 
tiff, who was asking for specific performance. The mem- 
orandum contained no description of the property to be 
sold, but subsequently the grantors executed a deed fully 
describing the property and the terms of the sale, and 
submitted it to the grantee for inspection. After the deed 
was inspected by the grantee it was returned to grantors 
to await the completion of the sale, which the grantors 
suhsequentiy refyscd to consummate, and, as an caswer 
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to a suit for specific performance, they pleaded the statute 
of frauds. In disposing of the question, McIlvain, J., 
speaking for the court, said, among other things: 

“That the memorandum alone is insufficient for that 
purpose is clear. The absence of necessary description of 
the subject matter of the contract is a fatal defect. The 
deed, however, supplies the defects in the memorandum, 
and taken together (if we may so construe them), we find 
in the two instruments the terms of a full and complete 
contract. That several writings, though executed at dif- 
ferent times, may be construed together, for the purpose of 
ascertaining the terms of a contract ané@ for the purpose 
of taking an action founded thereon out of the operation 
of the statute of frauds, is settled.” Citing Allen v. 
Bennet, 3 Taunt. (Eng.) 169; Jackson v. Lowe & Lynam, 
1 Bing. 9; Owen v. Thomas, 3 Myl. & K. 353; Salmon Falls 
Mfg. Co. v. Goddard, 14 How. (U. S.) 446; Laliman v. 
Franklin, 14 N. Y. 584; Pollock v. Brainard, 26 Fed. 732. 
Further on in the opinion, after admitting as an abstract 
proposition that an undelivered deed is not sufficient evi- 
dence of a subsisting contract between the parties, the 
opinion says: 

“We think, however, that a distinction may well be 
taken between an instrument of writing in the usual form 
of a deed of conveyance which has never been delivered 
for any purpose, or which has been delivered for the pur- 
pose of transferring title, and a like instrument which has 
been delivered merely as an evidence of an executory con- 
tract, or as evidence in part of such contract. The dis- 
tinction exists in the difference of intention with which 
the acts were performed, and the true intent in either case 
must be determined by the circumstances of the act, by the 
res geste. It is perfectly clear that such an instrument 
delivered by the apparent grantor to the apparent grantee 
under such circumstances as repel the conclusion that a 
transfer of title was intended, is inoperative as a convey- 
ance. And it appears to me to be just as clear that the 
like delivery of such an instrument, under circumstances 
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which show an intention to make a proposition to sell the 
property therein described on the terms therein written, is 
a legitimate and proper way to negotiate a contract of 
sale, and instantly that the terms thus proposed are ac- 
cepted, the contract of bargain and sale is complete—not 
executed in fact by transfer of title, but executory and 
evidenced by writing signed by the vendor within the 
meaning of the statute. Nor does it matter in whose pos- 
session the instrument may afterward be placed. The ex- 
ecutory contract is subsisting, and will continue to be 
valid and binding upon the parties until mutually re- 
scinded or consummated. Such is the case under consider- 
ation. The deed was signed by the defendant below and 
delivered to the plaintiffs, not as a conveyance of title, but 
as an evidence of their executory contract of bargain and- 
sale.” 

If this rule so announced and quoted with approval by 
MAXWELL, J., in Wier v. Batdorf, supra, should be ap- 
plied to the case at bar, it would certainly determine the 
question that the delivery of the deed, notes and mortgage, 
and draft accompanying it in escrow to the First National 
Bank of Omaha, for the inspection and approval of the 
defendant, would certainly aid the letter written by plain- 
tiff to his agents as to the terms on which he authorized 
them to contract for the sale of his lands. We are there- 
fore of opinion that the learned trial court was in error in 
holding that the contract sued upon was not evidenced 
by any memorandum in writing signed by the grantor or 
his duly authorized agent, and we recommend that the 
judgment of the district court be reversed and the cause 
remanded for further proceedings according to law. 


AMES and LETToN, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded for further proceedings according to 
law. 

REVERSED. 
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DANIEL C. BROWN ET AL. V. GARDNER COWLES. 


Fitep DECEMBER 21,1904. No. 13,634. 


Contract: BreacH: DamaceEs. The rule is elementary that in an action 
for damages for breach of contract such damages only may be 
recovered as are the probable, direct and proximate consequences 
of the wrong complained of, and such as may fairly be supposed 
to have been within the contemplation of the parties at the time 
of the making of the contract as a probable result of the breach 
of the same. 


Errore to the district court for Lancaster county: 
LINCOLN Frost, JuDGE. Affirmed upon condition. 


George A. Adams and J. H. Philpott, for plaintiffs in 
error. 


F. H. Woods, L. R. Ewart and H. V. Failor, contra. 


LETTON, C. 


This action was brought by defendant in error, Gardner 
Cowles, as plaintiff, against James M. Neff as principal, 
and the other defendants as sureties, upon an obligation 
given to secure the faithful performance by Neff of a 
contract made between Cowles and him for carrying the 
United States mail, as a subcontractor, between the city 
of Lincoln and the post office at Lancaster. The petition 
sets up the contract, and alleges a breach of the same by 
Neff’s refusing to further carry the mail; and pleads that 
the plaintiff was put to great expense and damage in pro- 
curing another person to complete the contract. A gen- 
eral denial was filed by the defendant; the case tried 
to the court without the intervention of a jury, and a judg- 
ment rendered in favor of the plaintiff for the sum of 
$77.40. No attack was made upon the petition before the 
trial, and it is now urged that it does not state a cause 
of action. 

1. We think, however, it sufficiently sets forth the con- 
tract, its breach, and the items of damage which the plain- 
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tiff claims he suffered by reason of the failure of the 
defendant to carry out the contract. 

2. It is objected that the court erred in the amount of 
recovery. The plaintiff asks judgment fer $110.40, the 
items of the claim being as follows: Hiring one Poppleton 
to obtain a man to complete the contract $30; Poppleton’s 
car fare from Algona, Iowa, to Lincoln, Nebraska, $20; 
increased salary for man to complete the contract for 214 
years $£5; Poppleton’s hotel expenses and street car fare 
$10; other expenses in carrying mail, $5.10. 

The rule is elementary that in an action for damages 
for breach of contract such damages only may be recovered 
as are the probable, direct and proximate consequences of 
the wrong complained of, and such as may fairly be sup- 
posed to have been within the contemplation of the parties 
at the time of the making of the contract as a probable 
result of the breach of the same. It requires no argument 
to show that the hiring of a man in the state of Iowa, 
sending him to Nebraska, and paying his wages, hotel and 
other expenses, could not reasonably be within the con- 
templation of the parties as the result of a failure of Neff 
to perform the contract. If Neff could be charged with 
railroad fare from Iowa, he could with equal propriety 
be charged with railroad fare from New York. There 
are no extraordinary conditions requiring such expendi- 
tures pleaded or proved. Such damages are entirely too 
remote and cannot be recovered. Whatever excess the 
plaintiff was compelled to pay in order to procure the 
services of another person at a reasonable and proper rate 
to furnish the services which Neff had agreed to perform, 
and which the plaintiff was bound to perform under his 
contract with the government, are proper and necessary 
items of damage which the plaintiff is entitled to recover 
in this action. : 

By its terms the contract terminated on the 30th day 
of June, 1902. This action was begun on the 21st day of 
March, 1901. The plaintiff is not entitled to recover in this 


action for damages which accrued after the action was 
60 
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brought. Wittenberg v. Mollyncaur, 59 Neb. 203. Neff 
refused to carry out the agreement on the 20th day of 
December, 1899. The plaintiff therefore would be en- 
titled to recover the increased compensation which he was 
required to pay over and above the amount of the contract 
from the 20th day of December, 1899, when Neff refused 
to perform, until the 21st day of March, 1901, when this 
action was commenced. At the rate of $18 a year this 
amounts to $22.50. There is evidence that between the 
time that Neff refused to further carry on the contract and 
the time that a new contract was made with another sub- 
contractor the plaintiff was required to pay the sum of 
$5.40 to other parties for carrying the mail, in excess of 
the amount which he had agreed to pay Neff. The plain- 
tiff seems to be entitled to the items of $22.50 and $5.40 
paid in excess of the contract price, with interest at 7 
per cent. from the 20th day of December, making a total 
of $37.55. 

If the defendant in error remits the sum of $39.85 the 
judgment of the district court will be affirmed: TFailing 
to do so, the cause wil! be reversed and remanded for a 
new trial. 


AMES and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, if the defendant in error remits the sum of $39.85 
within 30 days the judgment of the district court is af- 
firmed. Failing to do so, the judgment is reversed and the 
cause remanded for a new trial. 


AFFIRMED UPON CONDITION. 
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ELIZABETH C. O’NEAL, ADMINISTRATRIX, APPELLEE, V. 
BELLEVUE IMPROVEMENT COMPANY, APPELLANT, IM- 
PLEADED WITH AMELIA P. LOWRIE ET AL., APPELLEES. 


FILED DECEMBER 21,1904. No. 13,668. 


1. Appeal: Review. It is the settled doctrine of this court that in 
reviewing a judgment of the district court upon appeal this court 
will only consider whether or not the pleadings and the evidence 
are sufficient to justify the judgment of the district court. 


Upon an examination of the pleadings and the evi- 
dence, held, that they fully support the judgment of the dis- 
trict court. 


APPEAL from the district court for Sarpy county: 
GrEorGE A. Day, Juve. Affirmed. 


Harry Z. Wedgwood, for appellant. 


William R. Patrick, contra. 


Letron, C. 


This is an appeal from a judgment of the district court 
for Sarpy county, quieting title in the appellee to certain 
lots in the village of Bellevue. The action was brought by 
Elizabeth C. O’Neal, administratrix, as plaintiff, against 
the appellant and others as defendants. Before the trial 
a petition in intervention was filed by the appellees, to 
which answers were filed by the appellant. A demurrer 
to the plaintiff’s petition was sustained, and the cause was 
tried upon the issues raised by the petition in intervention 
and the answers thereto. A number of errors in the pro- 
ceedings leading up to the trial have been urged as grounds 
for reversal by appellant, but it is the settled doctrine of 
this court that, in reviewing a judgment of the district 
court upon appeal, this court will only consider whether or 
not the facts as shown by the pleadings and the evidence 
are sufficient to justify the judgment of the district court. 
McNaughton v. Burke, 63 Neb. 704, and cases cited. The 
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petition in intervention alleges substantially that the in- 
terveners are the only heirs of Hugh M. O’Neal, deceased ; 
that at the time of his death he was the owner in fee simple 
of the real estate in controversy; that he entered into the 
possession of the same in 1889, and was in the open, 
notorious, continuous, exclusive and adverse possession 
thereof, claiming title thereto, from that time until the 
time of his death in February, 1900. The petition further 
sets out that the appellants cach claim some title or inter- 
est in the premises by virtue of certain tax deeds and other 
conveyances described therein, and alleges that each and 
all of said deeds are void, and that they constitute clouds 
upon the intereveners’ title. 

The petition states sufficient facts to constitute a cause 
of action in quia timet. The testimony offered on the part 
of the interveners fully supports the allegations of the 
petition. No evidence was offered on behalf of appellant. 

We are of the opinion that the petition and the evidence 
fully support the judgment of the district court, and we 
recolnmend that it be affirmed. 


AMES and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


CxHrcaco, Rock Istanp & PAciFIC RAILWAY COMPANY VY. 
Murry D. O’DONNELL, BY Many O’DONNELL, HIS NEXT 


FRIEND. 
Friep DEcEMBER 21,1904. No. 13,671. 


1. Negligence: Demuprer: Evipence. A general allegation of neg- 
ligence is good against a demurrer, and under such an allegation 
evidence of any fact which contributed to the injury sued for is 
competent and relevant. Omaha & R. V. R. Co. v. Wright, 49 Neb. 
456. 
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2, Petition: AMENDMENT: CAUSE or AcTION. Original petition and 
‘amended peiition examined and compared, and held, that the 
amended petition does not state a new or different cause of action 
from that set forth in the original petition. 


Error to the district court for Lancaster county. 
LINCOLN I’rost, JUDGE. Affirmed. 


Billingsley & Greenc, R. H. Hagelin, M. A. Low, W. F. 
Hevans and Paul FL, Walker, for plaintiff in error. 


T. J. Doyle and George A. Adams, contra. 


LETTON, C. 


This action was brought by Murty D. O’Donnell, by his 
next friend, Mary O’Donnell, against the Chicago, Rock 
Island & Pacific Railway Company, to recover damages 
for injuries alleged to have been inflicted upon him while 
passing along Vine street in the city of Lincoln on his way 
home from school. For a statement of the case see O’Don- 
. nell v. Chicago, R. I. & P. R. Co., 65 Neb. 612. After a judg- 
iment for the defendant error proceedings were prosecuted 
to this court, whereupon the cause was reversed and re- 
manded to the district court. After the cause was re- 
manded the plaintiff filed an amended petition, to which 
the defendant answered. Plaintiff filed a reply, the cause 
was again tried, judgment rendered for the plaintiff, a 
motion for a new trial filed and overruled, and the de- 
fendant now prosecutes error to this court. 

There is only one ground of error relied upon and dis- 
cussed in the briefs, and that is that the amended petition 
sets up a new and different cause of action from that al- 
leged in the original petition, and that this new cause 
of action is barred by the statute of limitations. 
The essential parts of the first petition necessary 
to consider to determine this question are, that the de- 
fendant, on the 18th day of November, 1898, stopped a 
large freight train across Vine street between 18th and 


902 NEBRASKA REPORTS. [ Vou. 72 


Chicago, R. I. & P. R. Co. v. O'Donnell. 


19th streets, “and kept and wrongfully, carelessly and 
negligently held said train across said street, blockading 
all passageways along said street and the sidewalks along 
either side thereof, and for a long distance each way north 
and south therefrom, for an unusually long period of tiine, 
to wit, one-half hour and more, and that during all of 
the said time that said train of cars was so wrongfully, 
carelessly and negligently kept by the defendant across 
said strect and obstructing the passage over and along the 
same and the sidewalks on either side thereof, and for a 
long distance each way north and south therefrom, there 
was no way for persons to go along said street or the side- 
walks, or to in any way travel said street at said point, or 
across said railway track at said point, except to go be- 
tween the cars composing said train. That the point or 
place where said railway track and said Vine street crossed 
each other at said time was in and near to a tnickly 
settled part of the city of Lincoln, Nebraska, and there 
was at said time much travel over, upon and along said 
Vine street at said point and place, and the defendant at 
said time, and by so wrongfully, carelessly and negligently 
placing its said train of cars upon its said railway track, 
and across said Vine street for an unreasonable length of 
time, obstructed and prevented all travel along said Vine 
street at that time. That the plaintiff, Murty 1). O’Don- 
nell, was passing and traveling along said street on said 
day, and in the afternoon thereof, on his way home from 
school, and it became necessary for him to pass along said 
street at the point where said railway train was so wrong- 
fully, carelessly and negligently by defendant kept across 
said street and obstructing the same, and in attempting 
to cross the said track, without any fault of his, and by 
and through the negligence of the defendant and its em- 
ployees, he was violently and forcibly thrown from said 
train upon the ground and railway track and under the 
wheels of the car of the same, and the said train of cars 
and the wheels thereof passed upon and over the leg of the 
plaintiff, seriously lacerating, injuring and damaging the 
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same. * * * That by reason of said injury so re- 
ceived by the plaintiff, Murty D. O’Donnell, and by and 
through the negligence of the defendant and its employees, 
the plaintiff, Murty D. O’Donnell, has become and is per- 
manently and seriously injured in the loss of his limb, 
and thereby made a cripple for life, that by reason of said 
injury so wrongfully, carelessly and negligently caused 
by the defendant, and because of said suffering and pain 
so likewise caused by the defendant, the plaintiff Murty D. 
O’Donnell, has been damaged,” etc. 

The allegations in the original and amended petitions, 
so far as the original petition is copied above, are sub- 
stantially alike, though the language of the pleader is not 
exactly the same verbatim ct literatim, and no question is 
raised as to their identity of allegation thus far. 

In the amended petition, however, the following addi- 
tional paragraph is inserted. “The plaintiff further avers 
that, at the time the plaintiff, Murty D. O’Donnell, was 
crossing said railroad track along said Vine street, which 
was so obstructed by the defendant, as aforesaid, on ac- 
count of said obstruction remaining on said street for 
said unusual length of time, it became necessary for the 
plaintiff to go upon said cars and to cross the same in so 
doing; and while the plaintiff was thus upon said cars for 
the purpose of crossing said track, the defendant, through 
its engineer operating the engine which was hauling this 
train of cars, discovered the said plaintiff, Murty D. 
O’Donnell, and knew that he was a mere child of tender 
years, and defendant fully realized the perilous condition 
of said Murty D. O’Donnell, and the great peril and danger 
to said plaintiff, both of life and limb, by moving said 
train and continuing to move the same, while said plain- 
tiff was in said perilous condition, through no fault or neg- 
ligence upon the part of plaintiff, the defendant, notwith- 
standing its full knowledge of said danger to the plaintiff, 
and notwithstanding the fact that it had the power to in- 
stantly stop said train of cars and avert any possible in- 
jury to the plaintiff, continued to carelessly, negligently 
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and with wanton disregard for the safety of plaintiff to 
move said train of cars, thereby causing the injury, as 
hereinbefore described, to the plaintiff.” 

It is earnestly urged by the plaintiff in error that the 
allegations in the fourth paragraph of the amended peti- 
tion thus set forth constitute a new and different cause 
of action from that contained in the original petition. It 
is argued that in the original petition there was no general 
allegation of negligence; that it was not based upon the 
negligence or improper conduct of the employees of the 
railway company, but rested entirely upon the allegation 
that the railway company obstructed a public street for an 
unwarranted length of time, compelling the plaintiff to 
pass between the cars, whereby he received the injuries for 
which he sought to recover, and that, if a new cause of ac- 
tion is stated, sufficient time has elapsed to bar a re- 
covery. The plaintiff upon the other hand contends that 
the additional matter set forth in the amended petition is 
merely an amplification and more specific statement of the 
general allegations of negligence set forth in the original 
petition, and that under the pleadings in the original cause 
he was entitled to prove and did prove all the facts alleged 
in the amended petition. 

The original petition sets forth in detail the blockading 
of the street by the train. It then alleges that “in at- 
tempting to cross the said track, without any fault of his, 
and by and through the negligence of the defendant and its 
employees, he was violently and forcibly thrown from said 
train upon the ground and railway track and under the 
wheels of the car,” and further alleges “that by reason of 
said injury so received by the plaintiff, Murty D. O’Don- 
nell, and by and through the negligence of the defendant 
and its employces, the plaintiff has become and is per- 
manently and seriously injured,” etc. Under these general 
allegations of the negligence of the defendant and its em- 
ployees, any negligence upon the part of the employees 
of the defendant by reason of which the plaintiff was 
violently and forcibly thrown from the train could prop- 
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erly have been admitted in evidence. It is the settled doc- 
trine of this court that a general allegation of negligence 
is good against a demurrer, and under such an allegation 
cvidence of any fact which contributed to the injury sued 
for is competent and relevant. Omaha & R. V. R. Co. v. 
Wright, 49 Neb. 456; Omaha & R. V. R. Co. v. Crow, 54 
Neb, 747. The most specific allegation of negligence in 
the Wright case was “that the said defendant, carclessly 
and negligently, by its employees and servants, in operat- 
ing said train ran their said engine and train in, over, and 
upon said plaintiffs’ stock, when by exercising proper care 
and skill in the management and handling of its engine 
und train it could have stopped said train long before 
striking said plaintiffs’ stock.” The court said: “Wright 
and others, in their petition in the case at bar, charged the 
railway company generally with negligence and under 
these allegations we think that it was competent for them 
to introdwee evidence of the fact, if it was a fact, that the 
engineer in charge of the train saw, or by the exercise of 
due care could have seen, the cattle in time to have stopped 
the train and avoided injuring them. * * * In other words, 
where a pleader relies upon certain specific acts or omis- 
sions as negligence, he is limited to such specific acts or 
omissions. If he pleads negligence generally, he may in- 
troduce evidence of any act or omission which tends to 
support his pleading.” 

The gist of the fourth paragraph in the amended peti- 
tion in this case is that the engineer, after he discovered 
the perilous condition of the plaintiff, continued to negli- 
gently move the train of cars, thereby causing the injury. 
In connection with this allegation it is important to note 
that in the opinion rendered upon the former hearing of 
the case in this court, which opinion was offered in evi- 
dence by the defendant, it is said: 

“There was no conclusive presumption of negligence on 
the enginecr’s part, merely because he saw a boy of eight 
years jumping on the stirrup and ladder of a freight car 
going not more than three miles an hour, and jumping off 
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again, and failed to stop to remove him. Whether such 
failure to act on the engineer’s part was negligence was 
for the jury to say. The acts complained of in this petition 
are the leaving of the train upon the crossing, and vio- 
lently and forcibly throwing the plaintiff from the train, 
and passing of its wheels over plaintiff’s leg, through ‘neg- 
ligence of the defendant and its employees. Whatever 
negligence was connected with these acts, and caused the 
injury through them, was provable, and to be considered.” 
And again: “Instruction 9, as given by the court, told the 
jury that a child jumping on and off a train would be a 
trespasser, and this fact, if they found it, should be con- 
sidered, and would constitute contributory negligence on 
his part, if they found he was of sufficient age and discre- 
tion to be guilty of negligence. It is also stated that if 
defendant should discover the child in imminent danger, 
and failed to exercise reasonable care, where such care 
would have prevented the injury, the child’s action would 
be no defense. The court’s instruction submitted the ques- 
tion fully.” 

It was held therefore that one of the facts which was 
proper to be proved under the general allegation of negli- 
gence in the original petition was that the engineer dis- 
covered the plaintiff upon the train and negligently con- 
tinued to move the same after such discovery, thereby 
causing, as claimed, the injury of the plaintiff, and that 
evidence tending to show negligence of this character was 
properly introduced at the former trial. This is the law 
of the case and must be applied here. 

The plaintiff might have been required by motion at the 
first trial to have made his petition more definite and cer- 
tain, and might properly have included therein the spe- 
cific facts now alleged in the fourth paragraph of the 
amended petition. He was not required to do so, but did 
so on his own volition upon the second trial. Such allega- 
tions were merely an amplification and expansion of the 
facts set forth in the first petition, and constitute no 
change of the cause of action and no new or different 
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claim. The general allegation of negligence in the form 
made in the first petition is wide enough to include them. 
We think it unnecessary to cite any further authority in 
this matter. The rules which govern the determination of 
this case are plain and positive. We think it clear that 
the amended petition is only a more expanded statement 
of the original one. 

We recommend therefore that the judgment of the dis- 
trict court be affirmed. 


OLDHAM and AMrs, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


Cora ALLEN Y. ARTHUR H. RUSHFORT. 
FiLtep DECEMBER 21,1904. No. 13,674. 


1. Contract: Lien: Waiver. Where a written contract of sale is made. 
of an entire crop of standing hay at an agreed price per ton, part 
payment is made, and the purchaser takes possession of the crop, 
cuts and stacks it, and bales and carries away part of it, the 
title to the crop passes to him. The fact that the contract pro- 
vides that the hay is to be paid for before taken from the farm 
merely gives a lien on the hay for the unpaid purchase money, 
which may be waived by the seller. 


2. Action: Error. Under the pleadings and evidence in this case, held, 
kat the seller waived her lien; that an action for the contract 


price was properly brought, and that the case should have been 
submitted to the jury. 


ErRor to the district court for Douglas county: WIL- 
LIAM A. Repick, JupGE. Reversed. 


Weaver & Giller, for plaintiff in error. 


P, A, Wells, contra. 


908 NEBRASKA REPORTS. [ VOL. 72 


Allen y. Rushfort. 


LETTON, C. 


This is an action for the purchase price of a certain crop 
of timothy hay which it is claimed was sold to the de- 
fendant under the following contract of sale: “This 
agreement, made this 30th day of June, 1902, between Cora 
Allen and A. HI. Rushfort of Omaha, Witnesseth, that the 
first party has sold to the second party the crop of 
timothy hay now growing. on the northwest quarter of 
the southeast quarter of section 17, town 16, range 10, for 
$4.50 per ton net to first party; the hay to be paid for be- 
fore taken from the farm. The first party has paid $50 
cash to bind the bargain. Signed, Cora Allen, Arthur H. 
Rushfort. Witness, J. W. Kennedy.” The petition al- 
leges that when the crop matured the defendant cut and 
harvested the hay, stacked it upon the land, and subse- 
quently baled a part of it and removed it, but refuses to 
pay for it. It is further alleged that the crop weighed 
100 tons; that it was of the value of $450; that the de- 
fendant paid $50 upon the purchase price, and that he has 
refused to take the balance of the hay, and refused to pay 
the balance of the price. The defendant admitted the 
execution of the contract, but alleged that there was a 
contemporancous oral agreement by which the hay men- 
tioned should be weighed upon scales situated upon the 
premises of the plaintiff’s mother; that he cut and stacked 
the hay and took 30,300 pounds, which was weighed upon 
said scales; that in weighing of the hay the plaintiff fraud- 
ulently manipulated the scales so that they did not cor- 
rectly weigh the hay; that when he complained of this, 
the plaintiff refused to permit the hay to be weighed on 
any other scales or to permit the defendant to take any 
more hay unless weighed upon these scales, and the 
weights thereby indicated accepted as the correct weights 
of the hay. He alleges that by this fraud he was prevented 
by the plaintiff from the further performance of the con- 
tract. He further sets out a counterclaim for labor in the 
harvesting and stacking of 50 tons of hay, which he al- 
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leges remains on the premises, and for loss of profits oc- 
casioned by the plaintiff’s preventing him from removing 
the said 50 tons of hay. The reply was a general denial. 
At the trial, upon the conelusion of the plaintiif’s evidence, 
the court upon the defendant’s motion instructed the jury 
to return a verdict in favor of the defendant, which was 
done, and the plaintiff’s action was dismissed. From this 
action of the court the plaintiff has prosecuted error. 

The evidence is substantially to the effect that, after the 
execution of the written contract, the defendant went upon 
the plaintiff’s premises and cut and stacked the hay. After 
it had been standing in stack about 30 days he took a 
haypress to the land, and worked at pressing the hay for 
over a week. He then hauled part of it to the railroad 
station at Valley for shipment. After he had taken six 
loads away he told the plaintiff he had taken about 15 tons, 
while she claimed that about 24 tons had been taken. He 
then complained about the scales being incorrect, and 
plaintiff told him not to stop on that account; that he 
could weigh the hay at Valley at Mr. Whitmore’s scales, 
and she would take Whitmore’s word for it. The plain- 
tiff went to see him at Valley, and told him she wanted 
pay for it. He offered to pay for 21 tons, and upon the 
plaintiff asking him to put the money in the bank at Val- 
ley, he put $50 in the bank. The next morning he went 
to the farm to get the machine, and refused to take any 
more hay. After that, in South Omaha, the plaintiff asked 
him if he would release the contract and pay for one car- 
load, which he refused to do. It will be seen that the 
plaintiff proved the execution of the contract and a pay- 
ment upon the same, the cutting and stacking of the hay 
by the defendant, his removal of a part of the same, and a 
refusal upon his part to take and pay for the remainder 
which he had stacked, the only reason being that he was 
dissatisfied with the weight as given by her scales, but that 
she told him she would accept the weight from Whitmore’s 
scales or the railroad scales at Valley. 

The defendant argues that the petition does not state 
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a cause of action, and that the evidence failed to prove 
a cause of action and would not support a verdict. As to 
the first ground, we think the petition is sufficient. It sets 
up the contract for the sale of the entire crop, the price, 
part payment upon the same, the acceptance and removal 
of a portion of the crop, the number of tons in the crop 
and the failure to pay for the same. We do not see what 
is lacking in this petition. 

As to the second ground, it is contended that the evi- 
dence shows that the contract is executory only. The 
contract recites that the plaintiff has sold to the defend- 
ant the crop of timothy hay, specifies the price and the 
time of payment, and recites that $50 has been paid upon 
the same. Further than this, the evidence shows that the 
defendant took actual and manual possession of the prop- 
perty sold. He expended time and labor upon the same, 
and changed its condition from that of standing grass to 
‘dry hay in stack. The only thing that remained to be done 
was to ascertain how much the whole crop weighed, and 
pay the balance of the price. The defendant argues that 
under such a contract the title did not pass until payment 
was made. A part payment had been made, however, and 
subsequently the plaintiff parted with her control over 
the grass, and the defendant took possession of it, the 
plaintiff reserving only a right to receive the remaining 
purchase price upon the removal of the property from her 
land. The rule contended for by the defendant, that where 
specific goods are to be weighed, measured or tested, if 
this is necessary to fix the aggregate sum to be paid, title 
will not pass until this is done, does not apply where a 
sale is made of an entire mass, such as in the instant case, 
but does apply to circumstances where a certain fixed 
amount is to be separated from a mass; the reason being 
that in the one case the identity of the goods cannot be 
ascertained until their separation, but in the other there 
is no question of identity. The distinction is properly 
stated in Benjamin, Sales (7th ed.), sec. 346: “The dis- 
tinction in all these cases does not depend so much upon 
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what is to be done as upon the object which is to be effected 
by it. If that is specification, the property is not changed ; 
if it is merely to ascertain the total value at designated 
rates the change of the title is effected.” In the instant 
case the crop of hay was appropriated to the defendant by 
the contract. He agreed to take it and pay the stipulated 
price. He paid part of the price, reduced the crop to his 
own possession, and became entitled to remove the same 
from the premises as soon as he paid the price for the re- 
mainder. The provision as to retention of possession gave 
the plaintiff a lien on the property, as between her and 
the defendant, until it was paid for, but she might waive 
her lien, and the evidence shows that she did waive it by 
giving him permission to remove the hay and weigh it 
elsewhere as soon as he complained of her scales. The in- 
tention of the parties evidently was to transfer the title 
to the grass at the time the contract was signed and the 
$50 paid, subject to the lien provided in the contract, and 
the court will construe the contract in accordance with 
their intention and with their subsequent conduct. 

’ For these reasons, we recommend that the judgment of 
the district court be reversed and the cause remanded for 
further proceedings according to law. 


OLDHAM and AMES, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded. 
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8. Bastardy proceedings are not abated by a fraudulent mar- 
riage with the mother followed by immediate abandonment. 
Trayer V. SCLZEr...cccecercccccccccesccccecencuce ska tsNe eee 


Beneficial Associations. See Insurance, 3-10. 


Bills and Notes. 
1. An immaterial alteration in a note after delivery, where 
there is nothing on its face to indicate an alteration, will 
not invalidate it in the hands of a bona fide endorsee. 


Humphrey Hardware Co. v. Herrick..........0.8. isi saieraceraS 
2. A fraudulent alteration of a note may be shown under the 
general issue. Gandy v. Estate of Bissell............. Saas 


3. In an action on a promissory note, plaintiff’s possession and 
production of the note at the trial is prime facie evidence 
of delivery and ownership. Gandy v. Estate of Bissell..... 


4. Where a note is to be delivered upon the performance of a 
condition, the delivery becomes complete by the perform- 
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Bills and Notes—Concluded. 


Bonds. 


1. 


ance of the condition after maker’s death. Gandy v. Estate 
OF Bisse, sia suv datd ev ekive eed 


. When, in an action upon a promissory note, there is evi- 


dence that it is not genuine, it is competent to show the 
circumstances surrounding the execution of the note. 
Gandy v. Estate of Bissell 


See APPEAL AND Error, 4, 5. Bastarpy, 7. CouNTIES AND 
County OF¥IcERS, 1-6. PRINCIPAL AND SURETY, 3. 
A bond of indemnity, covenanting that so long as it re- 
mains in force the obligor shall be paid an annual premium 
in advance, permits the obligee to terminate it by failure 
to pay. Fidelity € Deposit Co. v. Libby 


. Laws 1895, ch. 22, providing for the giving of surety bonds, 


held not amendatory of ch. 10, Comp. St., --r to dispense 
with personal sureties on official bonds. -delity & De- 
posit Co. v. Libby 


. A contractor’s bond for the erection of a public building, 


conditioned for the payment of laborers and material men, 
is, at most, a common law obligation as to materials. Amer- 
ican Radiator Co. v. American Bonding & Trust Co 


. An instrument purporting to be the joint obligation of a 


principal and surety and to require execution by both, which 
the former in violation of instructions delivers to the 
obligee without having signed it, is void. American Radi- 
ator Co. v. American Bonding & Trust Co 


Bridges. See CouNnTIES anpD County Orricers, 10. Manpamus, 5. 


Building and Loan Associations. 
Foreign building and loan association contract held usurious. 


Clarke v. Woodruff..........- ar ou BUSS Wste tw fo avo, o ow seers eels ocala 
Carriers. 

1. Petition held not to state a cause of action ex contractu 

against a carrier, nor one for negligence. Fremont, EH. & 

M. V. BR. C0. V. Hagndlad. ... cc ccc cc cece cece cece tere ececees 

2. Petition Reld not to constitute plaintiff a passenger under 


sec. 3, art. I, ch. 72, Comp. St., 1903. Fremont, E. & M. V. 
R. Co. v. Hagblad 


. A railroad company owes only ordinary care to persons 


impliedly invited upon its platform who are not passengers. 
Fremont, HE. & M. V. R. Co. wv. Hagblad 


4. Passenger defined. Fremont, HE. d M. V. R. Co. v. Hagblad.. 
5. Facts constituting one a passenger must be set out to 


create a carrier’s liability under ch. 72, art. I, sec. 3, Comp. 
St., 1903. Fremont, 2. & M. V. R. Co. v. Hagblad........6. 
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Carriers—Concluded. 


- 6. 


A common carrier is required to provide facilities for ship- 
pers, and cannot discriminate between them in rates or 
facilities. State v. Chicago, B. & Q. R. Co 


. Where a carrier has cars sufficient for ordinary purposes, 


in case of a temporary shortage, it is entitled to apportion 
the same equitably among its patrons. State v. Chicago, 


. Under the facts, held, no discrimination proved entitling 


relator to a writ of mandamus against a carrier. State 
v. Chicago, B. € Q. R. Co 


. Laws 1881, ch. 68, sec. 2, forbidding railroad companies to 


charge for transportation for any specific distance a greater 
sum than they charge for carriage over a greater distance 
{sg valid. Chicago, B. & Q. R. Co. v. Anderson...... 


Chattel Mortgages. 
A mortgagee may sell sufficient of the mortgaged property to 


satisfy the debt; if he sell more he will be liable for con- 
version of such excess. Skow v. Locke 


Constitutional Law. See TAXATION, 


1. 


The constitutionality of a law is determined by what is 
authorized by its provisions. City of Beatrice v. Wright.. 


. The act of 1903, amending secs. 18 and 20, art. III, ch. 18, 


and sec. 3a, art. XIII, ch. 83, Comp. St., 1901, relating to the 
deposit of county funds, held constitutionally adopted. 
State V. Cronin... cree ccc eeeccwcaee else idan ek eeu 636, 


. Ch. 16, secs. 216-227, Comp. St. is not in violation of art. 


Ill, or of sec. 1, art. VI of the constitution, nor does it 
give the state banking board such powers as to be uncon- 
stitutional for that reason. State v. Northwestern Trust Co.. 


. The provisions of the drainage law, secs. 1-28, art. I, ch. 


89, Comp. St., do not violate sec. 21, art. I of the constitu- 
tion, providing that the property of no person shall be 
taken or damaged for public use without compensation. 
Morris v. Washington County 


. The provisions of the irrigation act, sec. 28, art. II, ch. 98a, 


Comp. St., held not to be unconstitutional. Farmers Canal 
COs UE PION eS rcBA Rk wis eases BB a ote seh fa ce Bis de Ware oh ed eer 


. Sec. 7, art. IX of the constitution, prohibits the legislature 


from imposing taxes on municipal or other corporations for 
corporate purposes. Held, That a tax sought to be imposed 
upon fire insurance companies under authority of the leg- 
islature is unconstitutional. Aachen & M. F. Ins. Co. v. City 
Of OMANG....cccercccrccrececccccece eee 
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An owner is not deprived of his property without due pro- 
cess of law by means of taxation, if he has an opportunity 
to question the validity of the tax at some stage of the 
proceedings. Hacker v. Howe......ccccceccccenccence sae 


. The fact that no notice of sale of land for taxes under ch. 


76, laws of 1903, is required other than that contained in 
the act itself does not render it void as taking property 
without due process of law. City of Beatrice v. Wright.... 
The provisions of the act for the sale of land for taxes, ch. 
76, laws of 1903, held in conflict with sec. 4, art. IX of the 
constitution, which denies to the legislature power to re- 
lease or discharge taxes, or to commute the same, City of 
Beatrice v. Wright. ......cccceccccccccetccccuccucusevees : 
The title to ch. 68, laws 1881, “An act to fix a maximum 
standard of freight charges,” etc., contains only one sub- 
ject. Chicago, B. & Q. BR. Co. v, ANAETSON... cece eee eeee 
Secs. 39 and 40, art. I, ch. 77, Comp. St., 1901, providing for 
the assessment of railroad property for taxation are valid. 
Chicago, B. & Q. R. Co. v. Richardson County...... Taeyae'y 
Secs. 39 and 40, art. I, ch. 77, Comp. St., 1901, are not 
invalid as a taking of property by taxation without due 
process of law. State v. BaCK......... eee eee cece ene e eee 
Sec. 592 of the code, limiting the time for commencing pro- 
ceedings in error, is constitutional. Chicago, R. I. & P. R. 
CO. DV. SPOTET. . ccc ccc ec ceeteee ete ne een eee n eee eees 
Ch. 104, laws of 1899, amending sec. 125, ch. 58 of the 
criminal code, 1873, is not in conflict with sec. 11, art. IIT 
of the constitution. Moline v. State... cc cscsceeescsees ssa 


Contracts. See Bonps, 4. 


1. 


Where plaintiff claims that a certificate of deposit was in- 
dorsed to a county attorney under an agreement that he 
would dismiss a criminal prosecution, a court will not aid 
him to regain possession of the property. Johnson v. Owen, 


. The alteration of a written contract by a stranger will not 


avoid the contract, where the contents as it originally stood 
can be ascertained. Colby v. Foxrworthy........+++ 5 vevaraes 


Contribution. See PaRTNERSHIP, 1. 


Corporations. 


1. 


2. 


Corporation held to be an instalment investment company 
under ch. 29, laws 1903, Comp, St., ch. 16, secs. 216-227. 
State v. Northwestern Trust Co.....+...0 Hal sjetese eo ccmgete 
The legislature has power to provide for publicity of the 
condition and business methods of such corporations. State 
v. Northwestern Trust CO... .ccccreccsccccnevecesecscccces 
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Corporations—Concluded. 
3. The president of a corporation is the proper party to sign 


@ petition for repaving in behalf of the corporation. Eddy 
VD. City Of OMGNG...ccacccsvccccccccerenccs 


Cr ee ey 


Costs. : 
When public officers are compelled to perform a statutory duty 

by mandamus, costs will be adjudged against them when 

the relator is without fault. State v. Carlson...... Sates 


Counties and County Officers. See Drarns, 1. Manpamus, 5. 

1. Ch. 8, laws 1899, the “Refunding Bond Act,” provides for an 
appeal from findings of the district court as to the validity 
of county bonds, and authorizes the supreme court to make 
findings which are binding upon all parties to the record. 
Colburn v. McDonald...... das oid BdelerelSubilare his niiate wie ees eee 


2. In such a proceeding the supreme court will only render a 
decision as to validity of the bonds. Colburn v. McDonald.. 


8. It will not determine the effect of a decision as to innocent 
purchasers not parties to the record. Colburn v. McDonald, 


4. A proposition to vote bonds in aid of a railroad is not void 
because it authorizes the county to accept capital stock of 
the company. Colburn v. UMCDONAIG.....cceccerecceececes 


§. Where bonds in aid of a railroad are to be issued at a future 
time, the assessed valuation of the county last made before 
such bonds are actually issued ig the basis in limiting the 
amount of such issue. Colburn v. McDonald.......cesees 


6. A municipality cannot repudiate its bonds after the com- 
promise of a suit in which their validity was in issue, un- 
less such bonds are absolutely void. Colburn v. McDonald... 


7. Sec. 42, ch. 28, Comp. St., 1901, limits the sum which may 
be retained by a county treasurer to fees and commissions 
actually received. Maurer v. Gage County..... evel oielare ease 


8. County boards in settling with county officers act minis- 
terially; and in allowing officerg to retain a greater sum 
than limited by law, their action is void, and the county 
may recover the excess. Maurer v. Gage County........+- 
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9. It ig the duty of county treasurers to deposit county funds ~ 


as provided by sec. 18, art. III, ch. 18, Comp. St. State 
Ve CTONIN. ..ccccccccccccccccsetsemensessatstsenseesese 636, 


10. When a county has refused to participate with an adjoining 
county in repairing a bridge, it is no defense to an action 
for contribution that the plaintiff county in making the 
repairs proceeded irregularly in obligating itself to pay 
for them. Cass County v. Sarpy County....cccccccsecsecs 


642 


93 
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Courts. See APPEAL AND Ernor, 11-14. 
1. The supreme court is bound by the construction of the 
extradition laws adopted by the supreme court of the 


United States. "ocvnison v. Christian...... 00.6 cee cece 
2. The supreme coi. as no original jurisdiction of an action 
to cancel municipal taxes on insurance companies. Aachen 
¢€ M. PF. Ins. Co. v. City of OMAN... 6. cece ccc eee eee ees 
Provident 8. L. A. Society v. City of Omaha........... eee k 


3. In an application for mandamus to compel the enforcement 
of the law against the sale of liquor on Sunday, the dis- 
trict court has concurrent jurisdiction with the supreme 
Court. State v. MOOTES... ccc cc cere cece canteens eeacecees 


4. The opinions of the commissioners of the supreme court, 
designated as “unofficial,” have no value as precedent in 
the sense in which the doctrine of stare decisis is applied. 
Flint 0. ONGloupk.. cer ccccnscc cer envccuccevcecesseseece 


Covenants. 

1. In an action for damages for breach of a covenant for quiet 
enjoyment in a deed, the real consideration may be proved 
by parol. Holmes v. S€QMAN.... cee cc ever erect cecceccene 

2. In such an action growing out of an exchange of lands, the 
measure of damages is the value of the property to which 
the plaintiff was entitled. Holmes v. Seaman............. 


Creditors’ Suit. See JupemMeEnT, 2. 

The beginning of a creditor’s suit gives a specific lien upon the 
property which it is sought to reach, and during its pen- 
dency the judgment does not become dormant as to such 
property. Flint v. Chaloupka......... aSis'ere Meus ales ates eae 


Criminal Law. See Homicipr. INDICTMENT AND INFORMATION. 


JURISDICTION. 
Appeal. 


1. To effect an appeal in a misdemeanor case tricd in an in- 
ferior court, the defendant must enter into a recognizance, 
with sureties, as is provided by sec. 324 of the criminal 
code. Zobel v. State..........6. tb glv edhe eneie terete 3 vet's 

Continuance. , 

2. Where accused’s witnesses were present, held that his ap- 
plication for a continuance, after the prosecutrix had 
changed her evidence, was properly denied. Blair v. State.. 

Evidence. 

8. Objection to evidence of a conversation over the telephone 
on the ground of want of identification of the person ad- 
dressed, held properly overruled. Lillie v, State........ fe 

4. In the trial of one charged with murder by firearms, it is 
not error to permit evidence that the defendant was famil- 
jar with the use of firearms. Lillie v. State..........00.. 
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Criminal Law—Continued. 


5. 


10. 


12. 


13. 


14. 


15. 


16. 


17. 


18. 


19. 


20. 


21. 


It is discretionary with the trial court to permit evidence 
of experiments to illustrate transactions that have been 
testified to. Lillie v. State... ci cece cece cee cece eens 


. The admission of evidence not necessarily injurious, and not 


objected to when offered nor in the petition in error, is at 
most error without prejudice. Lillie v. State.............. 


. In a murder trial it is proper to prove the physical condi- 


tions existing in the vicinity of the murder. Lillie v. State, 


. In a mourder trial it is competent to prove the subsequent 


conduct, appearance and statements of the accused. Lillie 
v. State...... BN esas) nen Sb 1S GS sy a6 Weve MIS vanetenetts nhicgbiviaie exe eiatiave 


. In criminal trials the weight to be given evidence of pre- 


vious good character is for the jury. Lillie v. State....... 


Proof of motive is always competent in murder trials. Lil- 
146: V5, SUOECK A Ascicis te ecules erexene sigieiecs BPC a Me ee eras cide ewe eateeie kets 


. It is not indispensable in criminal trials that a motive for 


the crime be proved. Lillie v. State....... cece eee e eee ee 


In a prosecution for murder committed with firearms, evi- 
dence that the defendant had access to such a weapon is 
not indispensable. Lillie v. Statée...........ceceeeeee ia oo 


Evidence in a trial for rape held sufficient to resist a de- 
murrer thereto. Blair v. State... . cc cece cece eee et eees 
Held, that the record discloses no reversible error in re- 
ceiving and rejecting evidence. Blair v. State.......... Pr 
Evidence is relevant which shows that the accused threat- 
ened or assaulted a witness, endeavored to prevail on him 
to abscond and to induce him to testify falsely, or concealed 
his whereabouts. Blair v. Stat€....... ccc ences cceeccneees 


In a prosecution for statutory rape evidence may be received 
to prove adulterous disposition of the parties. Blair v. 
WEAEE a Sil'e 87a dyetchecertrae aloe Worse Fee odveaere ey Saat ie enaiehe eovacnee Sistas 
In a prosecution for rape, evidence is admissible to prove 
that the accused concealed the prosecuting witness. Blair 
Ds SOAUE sie e 5 eos ateterie, aid aloe iene. 3S 4 hie wale the ibloné:d Ciera Sede 
In a prosecution for rape, testimony of subsequent acts of 
illicit intercourse, related in time to the offense charged, is 
admissible as corroborative evidence. Woodruff v. State... 
In a prosecution for rape, evidence that the accused prom- 
ised to marry prosecutrix if any trouble arose is admis- 
sible. Woodruff v. Stat€.. cise cc cccccccncccccucvccevecns 
Evidence in such case that the prosecutrix became pregnant 
is admissible. Woodruff v. State........ ccc ccc cc ccc eee 


Any attempt to suppress evidence, and prevent a trial by 
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22. 


23. 


24. 


25. 


26. 


24. 


28, 


29. 


30. 
31. 


32. 


33. 


35. 


flight may be shown against defendant in a criminal case. 
Woodruff v. State... .. cece ccc ccc ccc cc ee ew ees e eee cene 


In a prosecution for rape, an attempt by accused to have 
an abortion committed upon the prosecutrix may be shown. 
Woodruff Vv. State... 2... ccc ce cece ccc c erence cece ee nn ence 


In a prosecution for rape, where the previous chastity of 
the prosecutrix is in issue, it is not error to show that the 
prosecutrix was not aware that the accused was a married 
man. Woodruff v. State.....ccccccccccccvccncccccecsvens ri 


In a prosecution for rape, where the previous chastity of 
the prosecutrix is involved, evidence of the general reputa- 
tion of the prosecutrix is not admissible to prove prior 
unchastity. Woodruff v. State... .. ccc ccc ence cece cece eens 


To prove the previous unchastity of a prosecutrix in a 
charge of rape, evidence of the general reputation for un- 
chastity of an associate is not admissible. Woodruff v. 
SECEE: a0 eS o eie estes: alors sre bare asec iis Taeuaera tue these bch ienatetiana ve to's & 


The admission of evidence that a third party, with whom 
the prosecutrix was alleged to have had illicit intercourse, 
was out of the state, held not prejudicially erroneous. Wood- 
ruff v. State........ axbi6 ees we a eis Sea ae Pee Te aya\eaduaaiele-xiers 


Identification of person accused of uttering a forged check 
held sufficient. Mays v. State... .. ccc eee cecceccccceneces 


Statement of third person that he was guilty of the crime 
held hearsay. Mays v. State......... siete ate cack a ia te tcanet eee 


Written statement of third person, not sworn to, that he 
committed the crime, not in the form of a deposition, is 
not competent evidence. Mays v. Staté.... cc sccecccceees 


Proof of alibi. Mays v. Staté.... ccc cc ccc cece cece nee enee 


A record of a stock-yards company of the receipt of stock, 
copied from a book of original entries, is not competent 
evidence for the purpose of tracing cattle, alleged to have 
been stolen, to the possession of the accused. Donner v. 
SLATE 62a Eee ese hae PER ETERS C8 SRE O48 eek OO eee eer Te eee 
Where evidence of abandonment is conflicting, the supreme 
court will not pass on its sufficiency. Cuthbertson v. State.. 


Evidence held sufficient to sustain a conviction of obtain- 


ing deed by false pretenses. Moline v. State.............. 
Instructions. 

. Instructions in a trial for obtaining a deed by false pre- 

tenses approved. Moline v. Staté..... ccc ccc cc veneer veoes 


In a criminal trial it is not error to instruct the jury that 
the defendant is under no obiigations to testify, and that 
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36. 


87. 


38. 


$9. 


40. 


41. 


42. 


43. 


44, 


45. 


46. 


47. 


48. 


49. 


failure to testify creates no presumption against him. 
Lillie v. State....... awis-e ie wreto-aeleieie sie beiele e 2iee'd Ces wae wees 
An instruction disparaging the evidence of the accused is 
erroneous. Donner v. State..........c.eeee 4 aw So eee faw® 
An instruction as to “reasonable doubt” criticised. Lil- 
lie v. State.......... ica atenki'S ag tavese sheueteits eae ece-Buerats Sb saWoiatehbiie aye 
Mays v. State.......-.s05- iia) bie fella Sig 2A tila card se9:(0 cao felsle spr esececel ole 
That a clause of an instruction is incomplete is not ground 
for a reversal, if the paragraph is clear. Blair v. State..... 


In a prosecution for rape an instruction limiting evidence 
of subsequent acts of illicit intercourse to corroborative pur- 
poses, held proper. Woodruff v. Staté..........ceeeeee a SN 
In a prosecution for rape an instruction limiting evidence 
that aecused endeavored to have an abortion committed 
upon the prosecutrix to corroborative purposes, held proper. 


Woodruff v. State... ....secceeee ep biter Sea's alec ess tore sre tesend Se! eos 
Jury. 
In criminal trials the qualification of a juryman is one of 
fact for the court. Lillie v. State............6. ewe edegene’ 
New Trial. 


Equity will not grant a new trial in a criminal case on the 
ground of newly discovered evidence. Hubbard v. State... 


The district courts have no inherent or common law power 
to grant new trials in criminal cases, on the ground of 
newly discovered evidence, at a subsequent term. Hub- 
DOIG: Os: SEGb Oa. oc ielsse Skee hie elie we a sele Si aie W oseKeS KGS geile Sivarele 02% 
The jurisdiction of the district courts to grant new trials 
in criminal cases is derived from the statute. Hubbard 
vw. State.......... re eae 8556 Ti boyd ie iw hire Daal vibe orbs wraNeL aces 
Secs, 490-492 of the criminal code are the exclusive source 
of power of the district courts to grant such new trials. 
Hubbard v. State........ praise 5.8F Mlaie lence Orerace Sie nad Eines a 
Sec. 318 of the code has no application to the granting of 
new trials in criminal cases. Hubbard v. State........ ere 
In capital cases a new trial should not be allowed on ac- 
count of newly discovered evidence unless beneficial to the 
the defendant. Lillie v. State... .... cece cece ecw eee eee 
Where in a criminal case a prejudicial instruction is given 
without testimony to sustain it, a new trial will be granted. 
Blair 0. Stl vviccccecscvvevevcccsereseccses asaenedlaceve eames . 
Trial. 
On the trial o1 one for abandonment of wife the prosecution 
should not be permitted to prove improper conduct of the 
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Criminal Law—Concluded. 


50. 


51. 


52. 


53. 


54. 


55. 


56. 


57. 


58. 


59. 


60. 


accused with other women before the desertion took place. 
Cuthbertson v. State......+..4. Sew Aw eye eiise Rhee ares £8 727 
It is within the sound discretion of the trial court to permit 
a party to reopen his case and introduce further evidence. 
Bleie Os: State nee Ss ek ag hak Oa Sok bbe es wee 5OL 
An objection to the appearance of private counsel to assist 
the county attorney should be made at a suitable time 
and be supported by some showing that the county attorney 
did not request or require assistance, Blair v. State...... 501 
An objection to the appearance of private counsel made in 
connection with the examination of a witness, and without 
showing, held properly overruled. Blair v. State.......... 501 
When men might differ as to a reasonable doubt of defend- 
ant’s guilt, it is a question for the jury. Lillie v. State.... 228 
Venue. 
Prosecution for abandonment must be in the county where 
the parties resided at the time of separation, and where 
the wife resides when the neglect to maintain occurs. Cuth- 
bertson v. State... .......- scene ec ficalSialeceee oecece eerste wees 127 
Verdict. 
In a trial for robbery a verdict will not be set aside for 
want of evidence, unless clearly wrong. Henry v. State.... 252 
Witnesses. 
It is not error for the court to request counsel to desist 
from further cross-examination of a witness along im- 
proper lines. Woodruff v. State... ... cc ccc eee cece eenees . 815 
A trial court has a large discretion in granting or refusing 
permission to ask a witness leading questions. Woodruff 
wv. State...... Siaadhis acid Sess Dale cece Se sofs sage eles taeaieaiGs rans esuavarets o- 815 


The trial court may permit leading questions, on direct 
examination, to a reluctant witness. Blair v. State....... 501 
In a criminal action, when accused is a witness, he ig 
subject to the rules governing the usual cross-examination. 
Ferguson v. State....... ERA RN ee Ee 4s Meiatavste 350 
The credibility of accused as a witness is to be tested by 
the principles applicable to all witnesses. Ferguson v. State, 350 


Damages. See Covenants, 2. Instructions, 1, 2. 


1. 


Rule of damages for breach of contract stated. Brown v. 
Cowles ....... ertcete's sea aSch fa oa atest rata catoe Steiger earecstetelesiatersts.o6- (O90 


. In an action against a city for personal injuries, $10,000 


damages held excessive, and remittitur ordered. City of 
South Omaha v. Sutliffe.. occ ccc ccc ccncecces cress ereacees 746 


. In an action on a saloon keeper’s bond for damages caused 


by intoxication, a verdict of $2,000 reld not excessive. Felsch 
MV. BADD. .ccsccccvecerececes hg! she ae a gb ciatsntns asda eyterne ea hans oo. 736 
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Deeds. See CoveNANTS. CRIMINAL Law, 33. 


Depositions. 

By cross-examining a witness testifying by deposition, one 
does not waive objections to his competency. If the evi- 
dence in chief is excluded, the cross-examination should 
also be. Bentley v. Estate of Bentiley...... egaceie8 ae re ‘ 


Descent and Distribution. 

1. To constitute an advancement under sec. 37, ch. 23, Comp. 
St., 1908, it is necessary that the ancestor express that it 
be an advancement, or that he charge it in writing, or that 
the child acknowledge it in writing as an advancement. 
Lodge v. Fitch. ccc. cece eees Ley Oa tra, Bea Sib alti ce- ahs caer wna otoneunarseel ess 


2. A debt from an heir to an ancestor may be converted by 
the ancestor into an advancement, but when such debt is 
evidenced by note or bond this fact raises a strong pre- 
sumption that the transaction was intended as a loan and 
not an advancement. Lodge v. Fitch........04. aap aterea od ‘ 


3. Evidence held insufficient to show a note executed by a 
daughter to her father was intended as an advancement. 
LOGGE V. Fitch. .ccccccccecccceccucuvcvccecuces Saaahuw iced 


Divorce. 
In a divorce suit against a nonresident who appears in the 
cause, the court has jurisdiction to grant a divorce to de- 
fendant upon his cross-petition. Pine v. Pine............. 


Drains. 
1. A county board, in fixing assessments to pay for the con- 
struction of a drainage ditch, under art. I, ch. 89, Comp. St., 
1899, acts judicially. Dodge County v. Acom..........006, 


2. From such judgment error lies to the district court, and 
its findings have the same weight as the verdict of a jury. 
DOGGE County V. ACCOM. cre ececereereccecsvcvsacees peek 


3. The drainage of swamp lands is of general public utility, 
for which the legislature may create local administrative 
organizations. Neal v. Vansickle....... cece eccce cn eeeceee 


4, Assessments for local improvements are void if in excess 
of the benefits conferred, or if levied without notice. Neal 
vy. Vansickle.......... GRRE RARE ENNIS ADEE KER E RE OG EONS CRE 


5. Where a ditch constructed jointly by two counties has 
proved insufficient, the county board of one of the counties 
has power to adopt a new system, of which the old ditch 
shall form a part, and assess the cost of construction upon 
the lands benefited. Morris v. Washington County......... 


Ejectment. 
1. In ejectment, title by adverse possession may be proved un- 
der a general denial, and when such title is relied upon 
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Ejectment—Concluded. 
the defendant may have the jury insiructed with reference 
to the same if any competent evidence has been introduced 
to support that issue. Link v. Campdell....ccsecccscrenes 


2. In ejectment, where the defendant’s answer is a general 
denial, it is not error to instruct the jury that the plain- 
tiff must recover upon the strength of his own title. Link 
Vv. Campbell. .....cesceeeee Wletd debi (oot asad re/sar's, vw aleve aueenn oysiece oie 


3. In an action to try title to land against one in possession 
plaintiff must recover upon the strength of his.own title. 
Williams v. Daughetee....... eiazae Toray ub-oosisraavelevoyere 


Election of Remedies. 
If, in making an election, one proceeds in ignorance of sub- 
stantial facts, he may, when informed, adopt a different 
remedy. Lamb v. Rooney....... ccc cc ccccccccevees ee eee 


Elections. See Insunction, 2. 


Eminent Domain. 

1. Under the provisions of sec. 21, art. I of the constitution, 
the owner of property taken for a highway is entitled to 
the fair market value of the land taken, and also such ad- 
ditional damages as accrue to the remainder of the tract. 
Scace v. Wayne County.........6. sree Siihar es Miele scute ee elesers Oise 


2. Where land is divided by a highway, the depreciation in 
value, if any, of the entire tract, after deducting special 
benefits, is a proper element of damage. Scace v. 
Wayne: COUNTY 5 cis ii iets nse 8 tes vee Seas a WR Cele OC RS 


8. The rights of the owner of land over which a section line 
extends are the same, with reference to the assessment of 
damages for the location of a highway thereon, as those of 
the owners of other real] estate. Scace v. Wayne County... 


Equity. See Crrminay Law, 42. Estopret, 1. Municrpat Cor- 
PORATIONS, 18. New Triat, 5-10. 

1. Where an adequate remedy exists at law, equity will not 
assume jurisdiction. Brown v. REG... cc cecce cee ceeeeees 

2. Equity will enforce a trust with respect to property stolen 
from the beneficial owner. Lamb v. Rooney......sceeeees 

8. One who loses a right by failure to inquire when it is his 
duty to inquire is not entitled to relief in equity on the 
ground of mistake. Farrell v. Bouck...... Sislare eRe sete less 


Estoppel. See Inroxicarine Liquors, 5. 

1. In a foreclosure sale where a tax lien is deducted from the 
appraised value of the debtor’s interest, and the purchaser 
takes advantage of the deduction, he cannot deny its valid- 
ity in a suit to enjoin collection of the taxes. Hddy v. City 
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Estoppel—Concluded. 
2. If the negligence of one induces an act whereby an innocent 


man is injured, the culpable party must sustain the loss. 
Humphrey Hardware Co. v. Herrick. ..ccccccccccecee ceseee 818 


3. A party is estopped to complain of a ruling made at his 


Tequest. Holmes v. SCAMAN. ..ccsecccaccsscccccesscceccee 800 


Evidence. See Bastarpy, 3, 5. Bmaxis AnD Norss, 2, 3, 5. Car- 


4 


RIERS, 8. CovENANTS, 1. CriminaL Law, 3-33. DESCENT 
AND DisrripuTion, 3. Haseas Corpus, 6. INJUNCTION, 4. 
Master AND Servant. New Triat, 10. PartTnegsHip, 2. 
Raeoaps, 4, 9. Statute or Fravups, 3-6. TELEGRAPHS 
AND TELEPHONES. 


. Mortuary tables are admissible to show expectancy of life, 


but are not binding on the jury. City of South Omaha 
v. Sutliffe....... Seige avee ote: t od wed SiGe Wie s Biuetewe abe ew cle eee Mae 746 


. A preponderance of evidence is all that is required to main- 


tain an issue in a civil action. Link v. Campbell........ 307 


. Expert testimony must be based upon supposed facts of the 


. 


existence of which there ig evidence before the court. 
Goken Vv. DAllugge....cccesccccsccccessece A su Soe See eraser SLO 


Opinions of medical experts as to the cause or effect of a 
physical injury are admissible. City of South Omaha v. 
Sutliffe ......eceeee, p leverere.eibyere eceveiesdis-o'8:050 bre Miedo ew si ebedesde ec C40 
Parol evidence cannot be received for the purpose of mod- 


ifying or explaining an unambiguous written agreement. 
Agnew v. Montgomery...-..ccceeee eee eT OT isesstear 9 


. In actions for personal injuries, every indirect injury need 


not be alleged to lay the foundation for such proof on the 
trial. City of South Omaha v. Sutliffe...cccecerceccecccee 746 


. Evidence in a personal injury case held not sufficient to 


bring the injury within the reason of the “humane doc- 
trine” or “last chance.” McLean v. Omaha & C. B. R. 
EG Bi Once ccescccccccccsvcesccccee TEE TEST 450 


. Evidence in an action for personal injuries held not suf- 


ficient to sustain the judgment. Chicago, B. & Q. R. Co. 


. Evidence in an action for personal injuries caused by a 


10. 


11 


* 


defective sidewalk, held sufficient to sustain the judgment. 
City of Minden v. Vedend....cececcccecccceccrecersvecens 657 
Evidence in an action for personal injuries held not suf- 
ficient to sustain the judgment. Fremont Telephone Oo. 
%. Keeler.....ceeee Steicive. aie she-b.n'e''s!bsé.4,8 4/6 o's ard scot Stace'eteaat oeeee 613 


Evidence in an artion on account held sufficient to sustain 
the judgment. Horner v. Hughbanks.......... eee eae cee AOT 
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Evidence—Concluded. 
12. Evidence in a suit to cancel a mortgage held sufficient to 
sustain the judgment. Faulkner v. Powell.......-.-0+000. 474 


13. Evidence in an action on an insurance policy examined, 
and held that no waiver has been proved. Western Trav- 


elers Accident Ass’n v. TOMSON........eee cece stataeeseett ... 661 


14. Evidence in an action of forcible detainer held sufficient 
to sustain the judgment. Thull v. Allen.......... seececes 160 


15. Evidence in an action to enforce a pledge, held to support 
the judgment. Western Fly Guard Co. v. Hodges.......... 318 


16. Evidence in a proceeding to recover value of improvements 
madeé by occupying claimant, held insufficient to sustain the 
findings. Gombert v. Lyon...... We sae e is acbaie sb Sai oa Siecee etd, BLD: 2 


Exceptions, Bill of. 
The trial court has no authority to extend the time for pre- 
paring and serving a bill of exceptions more than 80 days 
from the adjournment of the term. Stock v. Luebben..... . 254 


Executors and Administrators. 

1. In proceedings for the sale of real estate to pay debts of a 
deceased person, judgments of the district court will not be 
disturbed unless mistakenly made, or there is an abuse of 
discretion. In re Estate of Parker.......cccccccuececes ~.. 601 


2. Upon final settlement of an executor’s accounts he is entitled 
to credit for the sum paid to satisfy a mortgage, where the 
will and order of the county court authorized it. Patrick 
v. Patrick........0. ele. gabianviat eubraye.oane. aroun aiarvecdea’ seeker weeds oe 454 


38. An application by an executor to sell real estate is a special 
statutory proceeding. Bixby v. Jewell...........05 ceeeee T55 


Extradition. See Haseas Corpus. 
1. Sec. 364 of the criminal code does not authorize extradition 
of a person charged with crime against the laws of another 
state without proof that he is a fugitive from justice. Den- 
Mison V. OhTistian....ccccccceccceees Oats Ee et waved vet eenae 108 


2. The warrant need not state that the governor has found 
that the accused is a fugitive from justice; the issuing of 
the warrant raises that presumption. Dennison v. Christian, 703 


False Pretenses. See CriminaL Law, 38, 34. 
Forgery. See CriminaL Law, 27-30. 


Fraudulent Conveyances. See Homesteap, 4. 
Transactions between near relatives which tend to hinder 
ereditors should be carefully scrutinized. Penn v. Trompen, 273 


62 


930 
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Habeas Corpus. 
1, 


The judgment of a district court in a proceeding in habeas 
corpus will not be reviewed on appeal. In re Greaser...... 


. The writ of habeas corpus cannot operate as a proceeding 


in error. Michaelson v. Beemer............. La Realeiet eyes anave 


. Where a prisoner is held under a void commitment, but is 


properly informed against, on habeas corpus he should be 
discharged on the illegal commitment, and remanded to 
the court having jurisdiction of the information. Michael- 
SON V. BECMET.... cc ccrccvcceeccnvacsceseees ar 


In habeas corpus to obtain the discharge of one held under 
warrant in extradition, the return need not contain affirm- 
ative allegations of all the facts upon which the extradition 
proceedings are based. Dennison v. Christian..... shies F 


. In extradition, the governor must determine whether the 


person demanded is charged with a crime, and whether he is 
a fugitive from justice. Dennison v. Christian............ 


. In determining the sufficiency of evidence in habeas corpus, 


the supreme court will not regard errors in admitting in- 
competent evidence, if, upon the evidence conceded to be 
competent, a correct conclusion be reached. Dennison v. 
CRISTIAN Lecce cccccr cee secaecns sleraar ste ibialote ie elerereas 


. The relator in habeas corpus should not be cross-examined 


on matters not relating to his examination in chief. Den- 
nison v. Christian........ sdb. SsMelohens, O36 408 Ow Sig coe elas ele bw ew ere we 


Highways. 
1. A township is not liable for injuries caused by reason of 


defects in highways. Wilson v. Ulysses Township........ 


2. One who accepts an allowance for damages caused by the 


location of a public road is concluded thereby. Stocker 
DV. NEMGRA COUunty...cccccccccscccrcccvecscscscsccseccecs 


Homestead. 
1. Issues made upon allegations in intervener’s petition to 


quiet title in a homestead held reviewable on appeal. Na- 
tional Bank of Commerce v. Chamberlain.........cecceees 


2. Homestead rights connot be devested by the act of the hus- 


band alone, but subsist in the wife after she has been 
abandoned by her husband. National Bank of Commerce 
v. Chamberlain......0...20-- eee sarers dia ielels Gained Oe-3 erere ee ote 


3. Both an intention to abandon and an actual abandomment 


must concur to show an abandonment of the homestead. 
National Bank of Commerce v. Chamberlain 
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Homestead—Ooncluded. 


4. 


5. 


A homestead is not a subject of fraudulent alienation. 
National Bank of Commerce v. Chamberlain.... 


A homestead cannot be disposed of at administrator’s sale. 
Biaby Vv. Jewell... cccacccccccscvccccces 


Homicide. See Crrminat Law, 4-12. 


1. 


An instruction purporting to state the offense of murder 
which omits material elements of the offense charged in 
the indictment is erroneous, Hans v. State 


. In a trial for murder, an instruction which limits the right 


of self-defense to one in the lawful pursuit of his business 
is erroneous. Hans v. State......ssceeeees eee ee 


Husband and Wife. Sce Criminat Law, 32, 49, 54. 


1. 


2. 


The common law disability of husband and wife to sue 
each other is removed by statute. Trayer v. Setzer....... 


The common law rule that a husband, because of the mar- 
riage relation, is liable jointly with his wife for torts com- 
mitted by her in his presence does not exist in this state. 
Goken v. Dalluggé........ gras. wtopeli%e Diets foun ee sgte Sa oiaVerg Wieriwce Gave 


. In an action on account against a married woman, plaintiff 


must prove, in order to recover, that the transaction was 
had with reference to her separate property. Bentley v. 
Estate of Bentley. .....csecccseccevces sae iier alsa etets Siafenereeerbs 


Indictment and Information. 


1. 


In charging the commission of an offense in an information, 
it is not necessary that the exact words of the statute be 
used. Smith v. State... ..ccccecces ccc ccscccccceees wieheers 


. If words in an information mean the same as those found 


in the statute denouncing the offense, the information will 
be upheld. Smith V. State... cccccceccccnccecvaseercseees 


. Allegations of an information held sufficient to charge an 


assault with intent to commit a robbery, and to support 


a judgment of conviction. Smith v. State...........++++5- 
The language of ch. 104, laws 1899, includes instruments 
conveying the title to real estate. Moline v. State....... . 


. An information for wife desertion under sec. 212@ of the 


criminal code must set out both an abandonment and neg- 
lect to maintain without good cause. Cuthbertson v. State.. 


. Information under sec. 125 of the criminal code held not 


duplex. Moline v. State.....eccee cece eee e ence eee eeeneees 


. Where an information contains two or more counts charg- 


ing separate offenses of the same nature, the trial court 
may require an election at any time before the defense 
is interposed. Blair v, Stats ssspeceeesrecseeee eC di sae 
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Indictment and Information—Concluded. 


8. 


Where an information contained three counts, each charg- 
ing statutory rape, but on different dates, the first count 
being insufficient in law, held that a motion to quash the 
second and third was properly overruled. Blair v. State... 


Infants. See Ramroaps, | 


Injunction. See Equity, 1. Municrpat Corporations, 8. Tax- 


1. 


ATION, 16. TRIAL. 
An injunction by a court without jurisdiction is void. 
State v. Carlson......ccccecceves Biles bite: 5, BAPENS Were Sasa a Be Oa wee a 


. The duty of an election board to canvass votes is a statu- 


tory duty which cannot be enjoined. State v. Oarlson...... 


A taxpayer of a city cannot enjoin a franchise to a tele- 
phone company, unless the grant constitutes such a squan- 
dering of money or property of the city that taxation will 
be increased thereby. Clark v. Interstate Independent Tel- 
ephone C0O.......+. Sa) pr00s oieel Bane tatee- Gree eecsieeharele Morse eete-s wee 


. Evidence in a suit to enjoin a trespass held to sustain 


judgment of dismissal. Kelley v. Boyer..... a's eve e's ahe ee 


Instructions. See CriminaL Law, 34-40. Homicime. REpLevin, 2. 


Le 


Street Raitways, 1. 


. In an action for personal injuries, held not error to omit 


from the instructions reference to the social standing of 


‘plaintiff's mother. City of South Omaha v. Sutliffe....... - 
. Instructions held to not permit a recovery for loss of earn- 


ings during plaintiff’s minority. City of South Omaha v. 
BSUtliffe occ cccccccncscccccane 18s OSS CERN Ow IE WEE PRES DE 


. The use in an instruction of the phrase “a fair preponder- 


ance of the evidence” criticised, but held not to be preju- 
dicially erroneous. Link v. Campbdell......ccceecscesecece 


. An instruction which submits an issue supported by insuf- 


ficient evidence is erroneous. Link v. Campbell........... 
Instructions that require plaintiff to prove substantive 
facts not necessary to a@ recovery are erroneous. Parkins 
y. Missourt P. R. CO... cc cece cece ewes ccc cee esac ceecesscene 
Pleadings and evidence in an action to recover the value 
of horses examined, and held that instruction complained 
of was not erroneous. Smith v. Corrigan..........ceeee ea 


Insurance. See TAXATION. 


1. 


2. 


One who will suffer loss by the destruction o: property has 
an insurable interest in it. Farmers & Merchants Ins. 
Co. v. Mickel........ nig taraber eye Brel ei eraiecave peicwy Sind are%e wiaaie's seberers 
When an insurance company issues its policy and accepts 
the premium, without an application and without inquiry 


501 


837 


837 


883 


41 


746 


746 


310 


307 


831 


686 


122 


INDEX. 


Insurance—Concluded. 


10. 


as to title to the property, and the insured has an insurable 
interest therein, the company is liable. Farmers & Mer- 
chants Ins. Co. v. Mickel... cece cc ec ccc esc ecesecece Are 


Beneficial Associations. 


. In an action upon a municipal benefit certificate, where the 


defense is suicide, the burden is upon the defendant to 
establish such fact. Hardinger v. Modern Brotherhood of 
ATMONICE: | dite Gilt aie viele Awa erie Bala Siae Gare © eae «+. -860, 


. The question of the proximate cause of death of insured is 


ordinarily for the jury. Hardinger v. Modern Brotherhood 
of America...... ei slewere tras ietd6 Sdavihews aiaera wets ofS iewereea Sroleretete a 


. When circumstantial evidence is relied on to establish sui- 


cide, the defense fails unless the circumstances fairly ex- 
clude every other hypothesis of death. Hardinger v. Mod- 
ern Brotherhood Of AMETiCA....e cece cece cece cence ecaceees 


. The presumption that a sane person will not destroy his 


own life is a rebuttable one. Hardinger v. Modern Broth- 
CThROOd Of AMETICA... cc cece cence cece tence eee ance e re eeees 


. Proof of facts which exclude all reasonable probability of 


death by murder or accident establishes prima facie the de- 
fense of suicide. Hardinger v. Modern Brotherhood of 
AMOTUCE sii in Sexes SGC psebak Saw 0 SSI Ere eed ereve ees w 0h, Eee Biareeeds 


. In an action on an insurance policy, where the defense of 


suicide is clearly established, it is the duty of the trial 
court to direct a verdict for defendant. Hardinger v. Mod- 
ern Brotherhood Of AMETIiCA. ... ec ccc cee cece eee e tence 


. If an insurance company has actual knowledge of a loss, 


formal notice is dispensed with. Western Travelers Acci- 
dent ASs’nN V. TOMSON. .. ce. ccccccccncccccccccseersstseees 


In an action on an accident insurance policy, a denial of lia- 
bility for the reason that no accident occurred, made after 
the time for giving notice of the accident, held not a waiver 
of a provision that no claim shall be valid unless written 
notice of the accident be given within 15 days. Western 
Travelers Accident Ass’n Vv. TOMSON......sceccseeeee eieraaice 


Intoxicating Liquors. 


1. 


3. 


A final order by a district court in a liquor license case 
cannot be reviewed upon appeal. Halverstadt v. Berger... 


. Under sec. 1, ch. 50, Comp. St., 1903. a licensing board, on 


an application to grant a liquor license, must pass upon the 
character and standing of the applicant, and the board can- 
not delegate these functions. In re Krug...........ecceee 


The board of fire and police commissioners of a city of the 
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Intoxicating Liquors—Concluded. 
metropolitan class is without authority to grant a liquor 
license to one who has no interest in the license. In re Krug, 


4. An applicant for a liquor license must be a person able, 
willing and competent to carry out the trust. In re Krug.. 


5. The holder of a liquor license is not estopped to deny hay- 
ing purchased liquors sold to persons doing business under 
it in his name. Moise & Co. v. Krug....... bse Sed vcielatieee 


Irrigation. See WaERS. 


Judgment. See Waters, 2. 
1. A decree directing a party to pay a specific fund into court 
for distribution, held not to be a lien upon the real estate 
of such party unless the decree so provides. Campbell v. 
Noyes, NOrManN & CO... cccccccccvcvcccaccccccvcccencceces 
Campbell v. Tracy... cccececsccsenes Sidhiavedetetele ayerateietete its re 


2. In a creditor’s suit the decree canceled a mortgage and 
ordered a bank to pay a fund into court. Held, That the 
decree did not constitute a lien on the real estate of the 
bank. Campbell v. Noyes, Norman & Co........ bes Peels 
Campbell Vv. Tracy... ccc ccccccenncecacececs Sah eae tea ees 


3. A right, question or fact in issue and determined by a court 
cannot be relitigated between the same parties, though the 
second suit is for a different cause of action. Chicago, B. 
E& Q. BR. Co. v. Cass County... ccc ccc cece esc e ce ereteeeees 


4. A claim for taxes under the assessment for one year ig not 
the same cause of action as a claim for taxes on the same 
property under an assessment for a prior year. Chicago, B. 
€ Q. R. Co. v. Cass County......... i wege e Siren kee e as oS 

5. If the liability of property to taxation depends on a fact 
determined in one action, it cannot be controverted by the 
same parties in a subsequent litigation. Chicago, B. & Q. 
BR. C0. V. Cass COUNTY... ccc cece cee cece eee eee eeeneses Siege 

6. Whether a railroad bridge over the Missouri river is “a 
part of the continuous line of road” within the meaning of 
secs. 39 and 40, ch. 77, Comp. St., 1901, is a question of law, 
and an adjudication of the question will not operate as an 
estoppel. Chicago, B. & Q. R. Co. v. Cass County.......... 

7. The overruling of a motion for leave to file a petition of 
intervention is not res judicata of the matters contained in 
the petition. Hamilton Nat. Bank v. American L. & T. Co.. 

8. The same rule applies to the summary overruling of objec- 
tions to the discharge of a receiver. Hamilton Nat. Bank 
v. American L. & TPT. CO... ccc cc cere cc nce cenectnectceeenes 


9. A judgment in a suit will not be a bar to a subsequent 
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Judgment—Concluded. 


10. 


11. 


12. 


13. 


14. 


16. 


16. 


17. 


18. 


suit unless the same issue is presented and the parties are 
the same. Hamilton Nat. Bank v. American L. € T. Co.... 


The holding of the federal court that a corporation was 
not a banking institution, held not res judicata of the con- 
stitutional lIfability of the stockholders. Hamilton Nat. 
Bank v. American L. & T. Oo..... sigiebanecaia ash oietret Sasi ae 


A judgment against a plaintiff in an action for damages for 
locating a road is res judicata of the facts alleged in a 
subsequent suit in equity based on the same facts. Stocker 
v. Nemaha County.......eeeereee t vtasteacttanrare ia Aste avaevangie tae 


One is not concluded by a judgment or decree in a suit to 
which he was not a party at the time when it was ren- 
dered. Agnew v. Montgomery. ......cscceneeee rer ee . 


To constitute an estoppel, the issues in the prior suit must 
include the matters at issue in the suit where the estoppel 
ig pleaded. Agnew v. Montgomery. ........-.eeeeeeoee ee 


Judgment conforming to “the law of the case” as estab- 
lished on a former hearing sustained. Farrell v. Bouck.... 


A judgment is not a lien upon an equitable interest in real 
estate. Flint v. Chaloupka...... 6. ccc c cece ccc e eres eenes 


The provisions of secs. 10 and 16 of the code, known as 
the statute of limitations, do not apply to actions upon 
domestic judgments. Smell v. Rue...... ccc esses eens 8 Ses’ 


An order of the district court that a claim against an es- 
tate is equitable and not triable as a law action, held inter- 
locutory. Huffman v. RROdES.... ccc ccc ccc cece reece ea enes 
An interlocutory order may be vacated at a subsequent 
term, without compliance with the provisions of section 
602 et sequitur of the code. Huffman v. Rhodes...... sfandaiabe 


Jurisdiction. See Courts, 2, 3. Divorce. 
The judge of a district court has no jurisdiction to try one 


Jury. 
1. 


charged with a felony without a jury. Michaelson v. 
ti 1-1-7) -] SE ee RRS ROC ee OR I ee 


See CriminaL Law, 41. 


A court has a large discretion in sustaining challenges for 
cause of jurors. Felsch v. Babb.........eeeeee Siileteleie se are 


. That a bailiff who summoned a talesman as a juror testified 


as a witness for the successful party is not assignable for 
error. Felsch Vv. Babb... .ccccvcsccccccsccuee uisieve vie sieieierqueles 


Justice of the Peace. 


1. 


A justice of the peace has no jurisdiction of an action for 
damages for a breach of a covenant for quiet enjoyment, 
where such breach consists of an eviction by one having 
a paramount title. Holmes v, Seaman....c.cccccecccccoes 
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Justice of the Peace—Concluded. 
2. A justice of the peace has jurisdiction of an action for 
damages for breach of covenant in a deed, when the dam- 

ages do not exceed his jurisdiction and the title to land is 

not involved. Holmes v. Seaman....-...0..05. ee 


3. An offer to confess judgment in a suit before a justice of 
the peace need not be included in the transcript. State 
VU. EUSworth...cccccccesvccecces Se iees 


Larceny. See Criminat Law, 31. 
Limitation of Actions. See JupgMENT, 16. Waresrs, 4. 


Lis Pendens. 
1. One who, with notice, purchases real estate from a de- 
- fendant in an action to recover dower, while the case is 
pending on appeal, takes title subject to the claim of 
dower. Martin v. ADDOtL.... cc ccc cece ccc ec eec cee ettacnees 


2. In such a case, where no supersedeas bond is provided for 
or filed, the rule is the same. Martin v. Abbott........... 


Mandamus. See Caxggiers, 6-8. Costs. MUNICIPAL CORPORATIONS, 
12. 

1. It is in the discretion of the supreme court to issue or 
refuse a writ of mandamus, State v. Moores..... ain eaertilets 
2. A peremptory writ of mandamus will not be issued, except 
with a view to enforce its mandates. State v. Moores...... 

3. It is no defense to an application for a mandamus that 
action has been enjoined, if the court which issued the in- 
junction was without jurisdiction. State v. Carlson....... 
4. Mandamus will lie to compel a county treasurer to comply 
with the provisions of sec. 18, art. III, ch. 18, Comp. St., 
relating to deposits of county funds, State v. Cronin. .636, 


5. Where a bridge over a stream divides two counties, it is the 
duty of either county, when notified by the other to join 
in repairs of the bridge, to either comply with the notice 
or refuse to do so, which duty may be enforced by man- 
damus. I[ske vV. State... ccc ec ec cc cere ec cse eee ccecences 


6. Where an ex parte order extending the time for presenting 
- a bill of exceptions is fraudulently obtained, a district 
judge will not be compelled by mandamus to allow the bill. 
State v. SOrmdDOrger..ccccecesscsccccccscecscrcccsrecccces 


Married Women. See HussanD AND WIFE. 


Master and Servant. 
1. Evidence in an action for personal injuries caused by de- 
fective appliances, held to support the verdict. Fremont 
Brewing Co. V. SChulZ...ccceccccssccecccsencecscnes Seietecs 
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Master and Servant—Concluded. 


2. 


It is only when the evidence is insufficient that the court 
is justified in instructing that negligence did not exist. 
Fremont Brewing Co. v. Schulz........... Van wdiae Wie Se eis 


Mortgages. See ATTACHMENT. 


1. 


ee 


Where a cross-petition to foreclose a mortgage alleges that 
one of the defendants assumed the mortgage debt and no 
answer is filed, a finding that the allegations of the cross- 
petition are true concludes said defendant. Smith v. Allen.. 


. A general prayer for equitable relief in a foreclosure peti- 


tion, followed by motion and notice for a deficiency judg- 
ment, confer jurisdiction. Smith v. Allen.......... wisteiwe 


. Where a foreclosure suit was dismissed on motion, on the 


ground of a prior adjudication between third parties, held 
error. Gillman v. TODinkd.. 1... cc ccc cece cect ecceeces 


Municipal Corporations. See Bonps, 3. Evipence, 9. Necri- 


1. 


GENCE. TAXATION, 20, 22, 23. 
Where the surface of a paved street is decayed and it is 
proposed to replace it on the same concrete base, it consti- 
tutes a “repaving” and not a “repairing” under the met- 


ropolitan charter. McCaffrey v. City of Omaha............ : 
. Repaving of streets can be done only upon a petition of 


the abutting property owners. McCaffrey v. City of Omaha, 


. Under a city charter requiring 30 days’ notice to property 


owners to designate the material to be used in repaving, 
the notice is jurisdictional. Hddy v. City of Omaha....... 


. Under the metropolitan city charter property owners have 


30 days in which to designate by petition the material to 
be used in repaving. If such petition is filed, the mayor 
and council will not lose jurisdiction by acting on such 
petition before the 30 days have expired, if no other petition 
is filed. Hddy v. City of OMAN... .. cc cece ccc eet eee en ees 


. Where a city charter requires notice to designate material 


for paving and the city relies upon a waiver of the failure 
to give notice, it must plead it. Hddy v. City of Omahea.... 


. Where a statute requires six days’ notice of the meeting 


of a city council as a board of equalization, notice must be 
given during the six days immediately prior to the date 
of the meeting. Shannon v. City of Omaha.............6. 


. That the city attorney is the owner of lots which the city 


seeks to charge with a special assessment does not charge 
him with notice of the action of officers of the city with 
reference to such lots. Shannon v. City of Omaha......... 


. After an improvement is made and the cost of paving in- 


tersections is paid for, special assessments cannot be en- 
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Municipal Corporations—Concluded, 


10. 


il. 


12. 


13. 


14. 


15. 


16. 


joined because a fund for the intersections was not avail- 
able at the time the improvement was ordered. Eddy v. 
CibYy: OF OMEN Gs ices sis Sas Bees ere NR Ra Ae ES ees 


. A partial estimate by the city engineer of Omaha on a 


paving contract, made to the board of public works and the 
city council, is a claim against the city under sec. 33 of 
the charter. Lobeck v. State........... iE PARED IR MRORE CREE 


A taxpayer may appeal from the order of the city council 
approving and allowing such a claim to the district court. 
LObDeCK V. State... ccc cere cece rene ccc cce neces ere reeeeees 


The appeal suspends the order of the council, and during 
its pendency the comptroller is not required to deliver 
the warrant for the payment of the estimate to the claim- 
ant. Lobeck v. State......... Tb ecd ale Sigeia: Wralees. wrecae wlecavars erase 


During the pendency of such appeal, mandamus will not 
lie to compel the delivery of the warrant. Lobeck v. State.. 


Where a purchaser of lands subject to an apparent lien for 
special assessments procures title by a conveyance which 
recites that they are subject to the lien, which the pur- 
chaser assumes, he cannot sue in equity to set aside the 
tax as invalid. Hddy v. City of OMGNhG.......ccceccccecnes 


Under subdiv. 63, sec. 68, ch. 15, laws of 1889, which allows 
special taxes to be paid before delinquency under protest, 
a@ person must pay the taxes before the whole amount is 
delinquent, before he is entitled to recover. City of South 
Omaha Vv. MCGAVOCK. ... ce ccccccerececuccccccetccecesestes 


A judgment in a proceeding under sec. 101, art. I, ch. 14, 
Comp. St., 1903, to detach territory from a municipality, 
will not be reversed in the absence of a showing of mistake 
of fact or law. Michaelson v. Village of Tilden..... eecetee 


In an action for personal injuries, evidence as to the dis- 
tance of the surface of a sidewalk from the ground and 
the slope of the ground, held to be within the issues. City 
Of Omaha Vv. HOUVUNAN....- ccc cere cence euncceees wie Hocalete's 


Negligence. See EsTopren, 2. Rarroaps. TRIAL, 1. 


1. 


2. 


3. 


Whether a liability arising from a breach of an ordinance 
accrues for the benefit of an individual or the public de- 
pends on the nature of the duty enjoined. Frontier Steam 
Laundry Co. v. Connolly..... iSakee sion wants wad reeeenwes 
An ordinance which requires fireproof shutters on brick 
buildings within cities is for the benefit of the public. 
Frontier Steam Laundry Co. v. Connolly. ......cccceceaee 


Where property held by a bailee is destroyed by fire which 
spread from another building through windows unprotected 
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Wegligence—Concluded. 
by fireproof shutters, in violation of an ordinance, he is 
not liable. Frontier Steam Laundry Co. v. Connolly....... 167 


4. Where the proximate cause of an injury depends upon facts 
from which different inferences may be drawn, it is a ques- 
tion for the jury. Lincoln Traction Co. v. Heller.......... 127 


- 5. The violation of statutory or municipal regulations will 
sustain a private action for negligence, if the other ele- 
ments of actionable negligence concur, Lincoln Traction 
Co. v. Heller......... SSrevelneeeiale oereiase 5a atarcavels lolare ida. evateteraratecece's 127 


6. Negligence, contributory negligence and the proximate 
cause of an injury are questions for the jury, when the 
evidence is conflicting. City of Omaha v. Houlihan........ 326 


New Trial. See Cermrnat Law, 42-48. 
1. The matter of granting new trials is one of sound legal - 
discretion. Kleutsch v. Security Mutual Life Ins. Co...... 15 


2. Where a second trial results as the first, error cannot be 
predicated on an order granting a new trial. Kleutsch v. 
Security Mutual Life Ins. Co....... Ser ertesg aes hah wae OSes 100 


3. A new trial for newly discovered evidence will not be 
granted where it ig hearsay and incompetent. McNeal v. 
FLUNCOR asset ls Cavers ca ObS Nash 00 see baie Sete ar cosa wb eaeae a, OD eeeee 679 


> 


One seeking a new trial for newly discovered evidence 
must show diligence. McNeal v. Hunter............. eee. 579 


5. In a suit in equity to obtain a new trial of an action at 
law, it must appear that there was a genuine controversy, 
a determination adverse to the party complaining, that he 
was by fraud or accident deprived of his right to be heard, 


and that he was without fault. Zweibel v. Caldwell...... 53 
6. It must appear that an issue was presented by the plead- 
ings and evidence. Zweibel v. Caldwell........+-.005 seeee 5S 


6¢e. If the facts set out show the rulings complained of, it is 
not necessary to allege error in the trial at law. Zweibel 
v. Caldwell....... ebb asacelh beats ale tes eo 6 bd ch Sia taeda aR avale hate 53 


7. If the petition is defective and evidence is given showing 
the ruling complained of, the party offering such evidence 
eannot object to such defect. Zweibel v. Caldwell......... 53 


8. Where a party has, without fault, failed to obtain a trans- 
cript for a review on error in this court, a new trial will 
be granted. Zweibel v. Caldwell... ......eeeeees acute aternerirs 47 


9. It is not necessary to such right that error in the judgment 
sought to be reviewed should be alleged or proved. Zwei- 
DEE 25 CQLGWEL soo 0 0.54. 06d aibie 668 ee EE Na oe we Be GO we RS 47 
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New Trial—Concluded. 
10. Evidence held to sustain a trial court’s finding that the fait- 
ure to obtain a transcript was without fault on appellant’s 
part. Zweibel v. Caldwell...... aids wisiigelSnarahane ie: esate Sueeali ben sraoiares 


Notice. See ATracHMENT, 1. INsuRANCE, 9. MuownicrPaL Corpo- 
RATIONS, 3-7. TAXATION, 8, 28, 31. 

Under sec. 403 of the code proof of publication of notice of 

sitting of board of equalization must be made within six 

months. Lonergan v. City of South Omaha......cscseeeee 


Wuisance, 

Where a city of the metropolitan class seeks to abate a nui- 
sance consisting of stagnant water upon vacant lots, the 
statute requiring notice to the owner, no jurisdiction is 
acquired until sueh notice is given. Shannon v. City of 
OMANG woccccccccscccccccceccsees aigihieie sles eeleln'siatere elavsie/ ceca 


Officers. See Bonns, 2. 


Partnership. 
1. Contribution for payment of partnership debts cannot be 
enforced until final settlement of the partnership affairs. 
Foss v. Dawes......... ON IN ICT IC CRT ES ag 


2. Evidence held insufficient to show a final settlement of part. 
nership affairs. Foss v. Dawes..... 5 aya tenbnaneiee a Sneeleatetee geet 


3. An agreement between two persons to engage in a business 
venture, which provides that one of them is to receive one- 
third of the net profits as compensation for his services, 
does not create a partnership. Agnew v. Montgomery...... 


Pleading and Practice. See Carrimns, 1, 2, 5. Evipence, 6, In- 
SURANCE, 10. 

1. A defendant may set forth in his answer several grounds 

of defense provided they are not repugnant. Western 

Travelers Accident Ass'n V. TOMSON..... cs cccececees 


2. Where an answer pleads a failure to give notice, and a 
reply pleads a waiver and avoidance, the allegation that no 
notice was given is admitted. Western Travelers Accident 
Ass'n UV. TOMSON.....-..6.045 ee ee re ee ee ee eee re 


3. Where the pleadings admit that no notice was given and 
rely upon a waiver or estoppel, the only question is whether 
* there was a waiver. Western Travelers Accident Ass’n v. 
VOMSON: «i seid ieee $3.8 65154 SS He Sa Re eis 86 Wie a wee ewaale ed va 
4. A defense based upon the conditions of a policy of insur- 
ance is ‘inconsistent with a defense which asserts that no 
policy was in force at the time of the loss. Western Trav- 
elers Accident Ass’n v. Tomson 


6. A plaintiff may, subject to attack by motion or demurrer, 
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Pleading and Practice—Concluded. 


13. 


14, 


15. 


plead matter in avoidance of an anticipated defense, and 
may supplement the same in his reply by allegations not 
inconsistent therewith. Western Travelers Accident Ass’n 
We DOM SOM 605085 BR ia ces Ope lacp basen etn Som eee eains walk Ge Dike ieee a ace 


. Pleadings after verdict and judgment will be liberally con- 


strued. Western Travelers Accident Ass’n v. Tomson..... 


. If an insurance company denies loss, it does not thereby 


waive proof of notice of the same. Western Travelers Ac- 
cident Ass’n v, Tomson...... bO8 ae CRRA EARLY TREO 


. When a defendant in replevin alleges title, he waives the 


defense of want of possession at the beginning of the action. 
McGinley v. Wirthele...ccccccsees 


. In an action based on a breach of a contract of sale, a 


defendant cannot rely as a defense upon conditions in a 
written contract not pleaded. Westinghouse Co. v. Meicel.. 


. Defense of new matter must be pleaded. Westinghouse 


Co. VY. Meimel...c ccc cee ce eens oa 


. A general allegation of negligence is good against a demur- 


rer. Chicago, R. I. & P. R. Oo. v. O’Donnell..... sac erace® 


. An amended petition which restates the gravamen of the 


complaint is not a departure, although the petition sounded 
in tort and the amendment avers a contract liability only. 
Shoemaker v. Commercial Union Assurance O0.........06. 
Amended petition in action for personal injuries, held not 
to state a new cause of action. Chicago, R. I. & P. R. 
CO. V. O'DONNELL. 0. cc ccrceccecocevececees ; 
Amended petition in foreclosure, held to state a cause of 
action. Colby v. FOmworthy...cscccees 


The practice of amending pleadings by interlineation or 
erasure is not favored. Western Travelers Accident Ass'n 
V. TOMSON....0.065. wees reer err rr 


CO 


Pledges. 
A pledge of negotiable paper to secure the payment of the 


purchase price of chattels vests in the vendor a lien upon 
it, which he may enforce in equity. Western Fly Guard 
Co. v. Hodges........60. Sie ad aa Ne Ee ear ar 


Principal and Surety. 
1. A defendant found to be a surety paid the judgment. Held, 


That he was entitled to collect the same by execution 
against his principal. Nelson v. Webster 


. In an action against a principal and surety, a finding under 


sec. 511 of the code that the parties are principal and surety 
need not be relitigated in an action to subrogate the surety 
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Principal and Surety—Concluded. 


to the rights of the creditor against the principal. Nelson 
v. Webdster....... aaiisiiots cose Beig Siecocens'e ecowierw 


3. Sureties upon an official bond are liable for a statutory 
penalty incurred by their principal by taking illegal fees. 
Eccles v. United States F. & G. Co... cccsveeeee 


Promissory Notes. See Buus anp Norss. 


Quieting Title. 

1. Where an occupying claimant makes lasting improvements, 
the measure of his recovery is the value of such improve- 
ments. Gombert v. Lyon........-. dveva-srigi sandr oapsifa'eteltvere"ocee 

2. In an action guia timet pleadings and evidence held to sup- 
port the judgment. O’Neal v. Bellevue Improvement Co... 


Quo Warranto. 
The remedy to set aside a franchise fraudulently granted is 

by quo warranto at the suit of the state. Clark v. Inter- 

state Independent Telephone Co.......eeees. 


Railroads. 

1. No arbitrary rule exists to fix the age at which a child 
is capable of understanding dangers to be encountered upon 
railroad tracks. Ordinarily, such question is one of fact 
for the jury. Chicago, B. é Q. R. Co. v. Russell........00. 


2. In an action against a railroad company for injuries it is 
proper to show a custom of the company. Chicago, B. & Q. 
R. Co. v. Russell......... be icines Qasavece Ree ee eS 


Whether a railroad company was negligent in backing its 
train without special warning is a question for the jury. 
Ghicago, B. é Q. R. Co. v. Russell.......... Reber bisa Mera eyave 


4, Evidence in an action for injury at a crossing, held to sus- 
tain the verdict. Chicago, B. d Q. R. Co. v. Russell........ 


5. Where a railroad company has established a station outside 
the limits of a city or village, it is not bound, under sec. 1, 
art. I, ch. 72, Comp. St., 1903, to fence its road at that point. 
Chicago, B. & Q. BR. Co. V. SQvceb.. cc ccc cee ccc ccc essecenn 

6. Failure to fence at stations is excusable only to an extent 
sufficient to afford the public and the railroad company 
necessary facilities. Chicago, B. d Q. R. Co. v. Sevcek...... 


ae 


7, It is the locality where animals pass onto the right of way 
that determines the liability of a railroad company for 
failure to fence. Chicago, B. &€ Q. R. Co. v. Sevcek........ 

8. The intent of sec. 1, art. I, ch. 72, Comp. St., 1903. is to 
require railroad companies to fence their tracks ex ijt at 
stations and in cities and villages. Chicago, B. € Q. R. 
CO. V. Seve. .sccacvcccvccescsvcvscvccsssone Reeds Re wes 
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Railroads—Concluded. 
9. Evidence in action to recover damages resulting from fire 
set by sparks from a locomotive, held not sufficient to sup- 
port the verdict. Union P. R. Co. v. Fickenscher......eee- 


Rape. See CrrminaL Law, 13-26, 39, 40. 


Replevin. 
1. Action of the trial court in making up issues in replevin, 
held not prejudicial. Penn v. Trompen.........+. hake eran ie 


2. Instructions in replevin action approved. Penn v. Trom- 


PET coerce eanevavescees ee eee eee eee ee ed 


Res Judicata. See JupaMeEnt, 3, 5-13. 
Review. See APPEAL AND ERROR. 
Roads. See Highways. 


Sales. 

1. That a contract for the sale of hay provides that it is to 
be paid for before taken from the farm does not prevent 
the title passing; it merely gives a lien for the purchase 
money, which may be waived. Allen v. Rushfort......... 


2 Under the pleadings and evidence, held, that the seller 
waived her lien; that an action for the contract price was 
properly brought, and that the case should have been sub- 
mitted to the jury. Allen v. Rusnfort......cccccecceeees 


3. Under ‘the facts, held, that there was a waiver of the pro- 
visions of a written contract, that retention of machinery 
after a four-days’ trial constituted an acceptance. Westing- 
house Co. v. Meizel....cceesesceves averb ie Wa ey eieiere 5.66 sieves Sods 0r0, 3:2 


Schools and. School Districts. 
A board of education may authorize its president to sign a 
petition for paving. Eddy v. City of OManG.......-seeeee 


Sheriffs and Constables. 
One cannot recover damages from a sheriff for negligence in 
the levy of a writ if he has contributed to the result by 
his own negligence. Parrott v. McDonald..........cevee 


Specific Performance. 
1. A provision in a decree of specific performance that plaintiff 
shall secure deferred payments is not prejudicial to de- 
fendant. Ruzicka v. Hobovy...cccccseccccccsccccecccccess 


2. Provisions in a decree for specific performance as to in- 
terest on deferred payments, held sufficient. Ruzicka v. 
HOLOVY wccwcceceeeecceeee o:0:0 eevee ee .ereei ee ahavelg Ose8 Gis 6 oie Solel eae 
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States. 
A creditor of the state is not excused from presenting his 


claim to the auditor of public accounts for settlement and 
allowance within two years after its accrual by the fact 
that the legislature has not made an appropriation for its 
payment. Lincoln 8. D. & T. 00. v. Weston. ..cccccscceeece 


Statute of Frauds. 
1, 


It fs not necessary that a memorandum sufficient to evi- 
dence a sale of real estate, should be contained in a single 
letter. Collyer v. Davis......ssee0. ca acest wig gash eCetacd staves 


. An undelivered deed submitted to the grantee may be con- 


sidered in aid of an imperfect description in another 
written memorandum, Collyer v. Davis..... Guaieb orale leenenecene ar 


. Evidence held to show a sufficient memorandum of contract 


of sale of land. Collyer v. Davis..........eeceee Beeiata a ie . 


. A memorandum of a contract of sale of land is not void 


for uncertainty in the description, if {t can be made cer- 
tain by parol evidence. Ruzicka v. Hotovy.........ceccees 


. In such memorandum, if the time for executing the deed, 


paying the consideration and giving securities are not stated 
these matters may be shown by parol evidence. Ruzicka 
Ds OCOVY ix viaieste bao Re EN ONG ee ein Sea ee R eek 
A written offer to lease, signed by the lessee and accepted 
by the lessor, is competent evidence of a valid contract. 
Butterfield v. Commercial Cattle Co.....ccccccecncceceuce 


Statutes. 
1. An enrolled bill found in the office of the secretary of state, 


signed by the officers of the legislature and approved by the 
governor, is prima facie evidence of its enactment. Gol- 
burn Vv. MCDONAIG......cveaccceves sis de eld ere abv ets vere nereeoes 


. Legislative journals may be looked into for the purpose of 


ascertaining whether a law was properly enacted. Col- 
burn V. MCDONAIG...cccscessesvece PAN RRAE Ep Ete REE RERG, 


. The silence of the legislative journals is not conclusive evi- 


dence of the nonexistence of a fact which ought to be re- 
corded therein regarding the enactment of a law. Colburn 
Vv. McCDOnald.......ccceees beeen eeecoes Wie eee Se: a) shy entedavecvre Weave 


. In order to overthrow such enrolled bill, it must be made 


to affirmatively appear by the legislative journals that it 
did not pass. Colburn v. MCDONGIG....cccecccsacccccccace 


Street Railways. 
1. In an action against a street railway company, an instruc- 


tion that the burden is upon the company to prove that it 
was not guilty of negligence, held erroneous. Lincoln 
Traction Oo. V. Heer. .cccccccccvccccevacssvccvecsese pee 
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Railways—Ooncluded. 

Street railway companies are common carriers. They are 
required to exercise the utmost care, and are lfable for the 
slightest negligence. Lincoln Traction Co. v. Heller....... 


. The law presumes that one injured while being transported 


by a common carrier was injured in consequence of the lac 
ter’s negligence. Lincoln Traction Co. v. Heller.......++. 


Taxation. See Constitutionat Law, 7, 11. Courrs, 2. DRatns. 


10. 


EstTopren,”? 1. Jupement, 3-6. MunicresL CorPoraTIONsS, 
14, Notice. 


. The state board, in the equalization of property between 


counties under sec. 130, art. I, ch. 77, Comp. St., 1903, may 
act upon the abstracts of assessments and the knowledge of 
its own membership as to values. Hacker v. Howeé......«. 
The trial court found that the state board acted in good 
faith and without fraud in equalizing assessments. Held, 
That these questions are eliminated on appeal. Hacker v. 
TL OWE o's 66s elas got Oe has reseed oko Wenge Coase euecereutterde pce chtghe enalse aay 8 acalece 
The values found by county assessor are not conclusive. 
The assessments as finally made are the values found by 
the assessors, as corrected and equalized by the county and 
state boards of equalization. Hacker v. Howeé......seeoees 


. An assessment is not final until acted upon by the county 


and state boards of equalization, and certified to the county 
clerks and extended upon the tax rolls. Hacker v. Howe.. 


. An assessment is an official listing of persons and property, 


with an estimate of the value of the property of each for 
purposes of taxation. Hacker v. HoOwe.....--cececeseeeee 


. The state board, in the equalization of assessments between 


counties, acts quasi judicially, and its action is not subject 
to collateral attack except for fraud or the exercise of 
power not conferred upon it by law. Hacker v. Howe..... 


. The action of the state board, in the equalization of as- 


sessments between counties, in ordering a per centum of 
increase in the aggregate valuation of some of the counties, 
cannot be impeached in the absence of fraud, bad faith or 
usurpation of power. Hacker v. Howé...... oe losaserd-acte aiet are 


. No notice is required, other than that given by statute, of 


the time and place of meeting or of action taken by the 
state board of equalization. Hacker v. Howe......... sacs an 


. The statute providing for the equalization of assessments 


of property is not invalid because no- provision is made 
for an appeal to the courts. Hacker v. Howe......... sees 
When an increase in values results incidentally in the 
equalization of assessments such increase is within the 
power to equalize. Hacker v. Howé....ccccscccecscsccneve 
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11. 


13. 


14, 


15. 


16. 


17. 


18. 


19. 


20. 


21 


The state board of equalization cannot deal with individual 
assessments, but only with a county as a whole. Hacker 
v. Howe......... di oios 0 Grteralesaiailera%ets:eralgv'eid) eis Sibier’ aie da are-wi etre gee 


. Individual assessments must be corrected and equalized by 


county boards of equalization. Hacker v. Howé.........6. 


That an individual taxpayer has returned for assessment 
money at its full value will not prevent the state board 
from raising the aggregate value of all property in the 
county. Provisions of this character are constitutional. 
Hacker v. Howé....... aaa 5 Sieteue widnd Sie:8 Sede ese/e. eee Mera eles waves 


Where the state board has increased the value of all prop- 
erty of the county, including money returned at its full 
value, such increase can affect only the one item. Hacker 
Ws. LOWE 6566 8.5 ire So eo EE OOS ewe ae 8 ee Rae RS ee ore 


Whether a court of equity would grant relief from such. 
overvaluation, not determined. Hacker v. Howe...... eeee 


In no event will an injunction against an illegal tax lie 
until taxes legally due are paid or tendered. Hacker v. Howe, 


Under the first clause of sec. 1, art. IX of the constitution, 
property and franchises must be taxed according to valua- 
tion, and no discrimination can be made between foreign 
or domestic fire insurance companies. Aachen & M. F. Ins. 
Co. v. City of Omaha..... aveidiecs scayd cuore Pdieis gelaiet eae oie eecete,ere-e 


A tax upon the gross amount of premiums received within 
municipalities by a foreign fire insurance company is not a 
tax upon property under the first clause of sec. 1, art. IX 
of the constitution, but is a tax upon insurance business, 
authorized by the second clause of said section. Aachen 
& M. F. Ins. Co. v. City of Omand... see cccecesceees ‘giSsteae's 


Under the second clause of said section, a tax is uniform 
if persons subject to it are divided into classes and the law 
operates on the members of each class uniformly. Aachen 
& M. F. Ins. Co. v. City Of OMAR... . ccc cece cc cccsecececee 


Sec. 6, art. IX of the constitution, provides that taxes for 
corporate purposes may be levied by municipal authorities, 
and by sec. 7 the legislature is forbidden to levy taxes for 
corporate uses of municipalities. Held, That which is for- 
bidden to be done directly cannot be done indirectly. 
Aachen & M. F. Ins. Co. v. Oity of Omaha......ccccccccees 


Under secs. 1 or 6, art. IX of the constitution, foreign in- 
surance companies may be treated as a class, and taxed 
at a rate different from that imposed upon domestic corpo- 
rations. Aachen & M. F. Ins. Co. v. City of Omaha....... : 
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Taxation—Concluded. 


22. 


23. 


24, 


25. 


26. 


27 


28. 


29. 


30. 


31. 


In the assessment of railway property for municipal pur- 
poses, such as is assessed by the state board of equalization 
for general revenue purpOses under the provisions of secs. 
39 and 40, ch. 77, art. I, Comp. St., 1901, the assessor of 
such city must accept the values of the state board. State 
OBO 6.6.55: 085i. 0 6 656 Reese ats 88 See Cr ee ee 


The proportional share of railway property as assessed by 
the state board of equalization, subject to taxation for 
municipal purposes, may be equalized by the proper author- 
ities of such city. State v. Bach......cccccccceccrececcecs 


It is competent for the legislature to provide for the as- 
sessment of the property of a railway, required to be listed 
with the auditor of public accounts, by one assessing body, 
as an entirety, and to distribute the value on a mileage 
basis. State v. Back.........+. esvre eles ia 0is/aia wlavate vee tears, aieoe 


Such plan of assessment does not violate the constitutional 
provision requiring uniformity of valuation and assessment. 
State v. Back....... Sted areas sibie vere Sree aes oe 104-0 oe essa ove 8. wrasse 


The assessment of the property of a railway as an entirety, 
and the distribution of the value on a mileage basis over 
the entire line does not change the situs of the property. 
Ptate V. BACK. cccsccccccerecrscrcesevccers Siete Ralesas tyes. eat oe 


The legislature may provide for assessing railway property 
the same as personalty, and fix its situs by its valuation as 
an entirety, and the distribution of the total value to dis- 
tricts on a mileage basis. State v. Back...... ssa ans iwiecae's hoe 


The notice required under the revenue act, sec. 193 eft seq., 
art. I, ch. 77, Comp. St., 1903, for the sale of real estate for 
taxes, is not notice of a sale under the special provisions 
of ch. 76, laws of 1903. City of Beatrice v. Wright........ 


Taxes and special assessments levied on real estate create no 
personal liability against the owner. City of Beatrice v. 
WiIgnl wnccarcccrccnvccscsencssoseserceccvesssesessececes 


A release of the lien of taxes operates as a release for all 
purposes. City of Beatrice v. Wright........ araa aati wie erase 


No notice is required of a sale of real estate for taxes de- 
linquent for a period of over five years, under the provis- 
ions ef ch. 76, laws of 1903. City of Beatrice v. Wright.... 


Telegraphs and Telephones. 


1. 


Permission to occupy streets by a telephone company, held 
proved by certain records of a city council.- Nebraska Tel- 
ephone Co. v. Oity Of FTEMONE  ccoerererevcncerevcsscecees 
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Telegraphs and Telephones— Concluded. 


2. 


Torts. 


Forfeiture of the franchises and easements of a telephone 
company in streets can be enforced only by a court of 
competent jurisdiction. Nebraska Telephone Company v. 
City of Fremont... .ccccecccccccescseccceece asioisss guilecw tetsie eke 


See HusspanpD AND WIFE, 2. 


Townships. See Hieuways, l. 


Trial. 


10. 


11. 


See Crimmnat Law, 49-53, 56-60. DEposiTions. INSURANCE, 
8. NEGLIGENCE, 4, 6. 


. In an action against a street railway company to recover 


for causing death, held the court rightfully directed a ver- 
dict for defendant. McLean v. Omaha & C. B. R. & B. Co.. 


. On a motion to direct a verdict for defendant, plaintiff is 


entitled to every inference which may be drawn from the 
evidence. McLean v. Omaha & C. B. R. & B. Co........ ace 


. Where the plaintiff fails to establish facts necessary to a 


recovery, it is proper for the court to direct a verdict for 
the defendant. Agnew v. MOntgoMery...eccececcecccecees 


. In an action for personal injuries, upon the evidence, held 


proper to direct a verdict for aefendant. Fielding v. Chi- 
cago, B. € Q. R. Co...... Sag Fareige Pee oarheae a SB esas Gardcece 


. Although plaintiff in an action for personal injuries may 


show his wounds to the jury, it may be reversible error to 
permit a dramatic exhibition of them. Felsch v. Babb..... 


. Held not error to permit plaintiff, although crippled, to 


walk to the witness stand in the presence of the jury. City 
of Minden v. Vedene.........+06. erevs ab -aielatoeae Shia aaaxey < wits 


request of a litigant, it is not prejudicial to omit reference 
to such issue in instructions given on the court’s own 
motion. City of Minden v. Vedene...... avib dil assgnae ele era weer avece ce 


. In an action for personal injuries, an instruction allowing 


the jury to assess damages for permanent injuries, with- 
out evidence in support thereof, is erroneous. Goken v. 
DGUUG DS PN Fie SERRA BAe U8 O56 HCO O a aye e BLO OES S8. Gis Tie eereiaes 


. It is error, in instructing a jury, to give undue prominence 


to a portion of the testimony. Kleutsch v. Security Mutual 
PALO TNS SOO oie Pei GP6 aia CODE Oia ie ia wie uid elk careile Seated soa keene vibe 
Contributory negligence is a question for the jury when 
the evidence is conflicting. McLean v. Omaha & C. B. R. 


Refusal to enter judgment on a verdict not agreed to by all 
of the jury held proper. Lincoln Traction Co. v. Heller..... 
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. Where the court has instructed on a material issue at the 
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Trusts. See Equiry, 2. ‘ 
One acquiring a trust estate with knowledge of its character, 
and while occupying confidential relations toward it, will 
be presumed to have taken the title subject to the trust. 
Schwingel v. ANtheS...cccccccccsccccccscccccccscccccccves 


Usury. See BuILpine AND LOAN ASSOCIATIONS. 


Vendor and Purchaser. 

To an action by a vendor against a vendee in possession to 
enforce a lien for the purchase price, want of title in the 
vendor at the time of the sale or afterwards is no defense. 
YOUNG VO. Figs cccecsecccccsescvicscctstvcseccceceseesveces 


Venue. See Carmina Law, 54. 
Waiver. See INSURANCE, 2. PLEADING AND Practice, 7. SALEs. 


Waters. 

1. Under the irrigation act of 1895, an application for a permit 
to appropriate water for irrigation, which does not describe 
the location of the proposed canal nor contain a description 
of the land to be irrigated, is too indefinite to authorize 
the same. Farmers Canal Co. v. Frank. ...cccccccocceccees 
An adjudication by the state board of irrigation of a right 
of priority of appropriation of water, after proper notice, 
is final and cannot be collaterally attacked. Farmers Canal 
CO OS DVO io ayite Face aaa renee 0 4 Wis dbs 90 store Siwieteraieie ¢ evo tara eiarsiete 
3. Under the facts proved, held, that the right to appropriation 

of water was not lost by abandonment. Farmers Canal Vo. 
MV. FANK ccc cwcccevcees sisrarg Se aareiese Se Sate wigue; bia aisle Oraie fer eiw'ie.8 


4, Nonuser of a water right must be for a time equal to the 
statutory limitation upon actions to recover the possession 
of real property, in order to lose the right of appropriation. 
Farmers Canal Co. v. Frank.......... O16 )ay6: esa 7d wl Gre ei wceeiev's aie 

5. An owner may drain his land by artificial channels into a 
natural surface water drain on his own property, thence 
over the land of another, Todd v. York County............ 

6. An owner may not discharge surface water in a volume and 
by means of an artificial channel upon another’s land, con- 
trary to the natural course of drainage. Todd v. York 


© 


Witnesses. See Cromnat Law, 56-60. Evmence, 3, 4. Hapras 
Corrus, 7. : 

1. When a witness is cross-examined on a matter collateral 

to the issue, he cannot, as to his answer, be subsequently 

contradicted. Ferguson v. State.........cc cece eecaee ete 


2. The test of whether a fact inquired of in cross-examination 
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‘Witnesses—Concluded. 
is collateral is, would the cross-examining party be entitled 
to prove it as a part of his case. Ferguson v. State....... 350 


3. Where an administrator introduces in evidence a letter the 
adverse party may testify to its contents under sec. 329 of 
the code. Cline v. Dexter... cccccccccccccccsccceees jaeiede 619 


